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SOME  SUGGESTIONS   CONCERNING  THE  LAW   OF 

FIXTURES. 

There  is  no  branch  of  the  common  law  against  which  the 
charge  of  incoherency  has  been  laid  more  frequently  than  it  has 
against  that  involving  questions  of  rights  in  "fixtures."  The 
student,  seeking  for  knowledge  of  the  "principles"  which  will 
guide  him  to  a  solution  of  these  questions,  again  and  again  runs 
across  dispairing  assurances  that  the  law  of  "fixtures"  "is  in 
hopeless  confusion,"  "the  decisions  are  in  irreconcilable  con- 
flict," "each  case  stands  on  its  own  basis  and  is  decided  accord- 
ing to  its  own  pecuUar  equities."  Yet  there  are  no  controversies 
that  involve  simpler  legal  questions  or  are  resolvable  by  more 
easily  comprehensible  considerations  of  law  than  are  disputes 
over  rights  in  "fixtures."  To  indicate  a  soUd  pathway  across 
this  veritable  slough  of  despond  is  the  humble  purpose  of  this 
article.' 

There  are  some  parts  of  our  law  that  have  been  particularly 
favored  dumping  grounds  for  loose,  inaccurate  legal  phraseology, 
careless  definition  of  legal  issues,  artificial  generalizations,  and 
other  such  debris  which  in  the  course  of  the  years  have  obscured 
the  real  criteria  of  judicial  decisions  and  have  unnecessarily 
rendered  the  law  diflficult  of  apprehension.  The  law  of  "fix- 
tures" has  been  one  of  these  dumping  grounds.  In  order, 
therefore,  that  we  may  get  a  clear  perception  of  the  subject,  let 
us  first  clear  away  the  rubbish. 

» It  is  not  my  purpose  to  present  a  complete  detailed  digest  of  the 
law  of  "fixtures;"  nor  have  I  the  least  intention  of  giving  in  classified 
order  any  considerable  number  of  decided  cases.  Such  an  attempt 
would  run  beyond  the  narrow  compass  of  a  contribution  to  a  legal  periodi- 
cal. Furthermore  this  work  has  been  done  adequately  by  our  ency- 
clopedias of  law,  and  by  Mr.  Marshall  D.  Ewell  in  his  excellent  digest- 
text-book.  My  sole  aim  is  what  the  title  to  this  article  indicates — 
the  presentation  of  a  few  suggestions  which  may  make  the  subject  some- 
what easier  of  comprehension. 


2  COLUMBIA  LAW  REVIEW. 

The  branch  of  the  law  treated  under  the  title  of  "Fixtures'' 
concerns  controversies  over  rights  in  chattels  which  have  become 
so  closely  associated  in  use  with  land  or  some  improvement 
thereon  that  a  question  arises  whether,  for  the  purposes  of  ad- 
justing the  rights  of  the  parties,  they  should  not  be  treated  as  a 
part  of  the  land.  The  term  "fixture"  itself  has  been  used  by 
judges  and  legal  writers  in  various  more  or  less  definite  senses.' 
Its  natural  etymological  significance  as  a  legal  term  is — a  thing 
affixed  to  the  land.  This  use  of  the  word  has  been  a  very  gen- 
eral one.     Two  other  common  uses  may  be  defined  as  follows: 

(i)  A  fixture  is  an  article  which  was  a  chattel  but  has  been 
annexed  to  land  and  become  a  part  of  it. 

(2)  A  fixture  is  a  chattel  which  has  been  annexed  to  land 
and  which  may  be  severed  and  removed  by  the  party  who  has 
annexed  it  or  his  personal  representative. 

So  varied  and,  in  some  cases,  so  undefined  are  the  meanings 
which  have  been  attached  to  the  word  that  it  would  be  vain  to 
attempt  to  confine  its  use  within  the  limits  of  one  precise  defini- 
tion. For  the  purposes  of  this  article  the  question  what  objects 
shall  be  labeled  "fixtures"  is  immaterial.  However,  it  is 
important  for  us  to  notice  the  matter  of  definition  of  the  word 
"fixture"  in  order  that  we  may  record  three  facts: 

(i)  In  examining  the  authorities,  it  is  necessary  to  dis- 
tinguish carefully  between  the  different  senses  in  which  the  word 
is  used  in  order  that  what  is  said  may  be  correctly  understood. 

(2)  The  law  of  fixtures  as  defined  at  the  opening  of  this 
paragraph  governs  rights  in  articles  which  are  not  physically 
annexed  to  land  and  which,  therefore,  cannot  be  brought  within 
many  of  the  definitions  of  the  term.' 

(3)  The  decision  of  the  question  whether  or  not  an  article 
may  be  labeled  a  fixture  is  not  necessarily  conclusive  of  the  ques- 
tion whether  or  not  it  shall  be  considered  in  law  a  part  of  the 
land. 

Nothing  so  tends  to  confusion  in  any  science  as  misuse  or 
loose  use  of  terms.  The  law  of  "fixtures"  furnishes  cogent 
evidence  of  the  truth  of  this  statement.     Perhaps  nothing  has 

»See  Ewell  on  "Fixtures,"  Chap.  I. 

'For  instance,  a  key  to  a  house  door,  Liford's  Case  (1614),  11  Coke 
50  b;  Elliott  V.  Bishop (1854)  10  Exch.  496;  or  detached  rolls  of  a  rolling- 
mill,  Voorhis  v.  Freeman  (i84x>  2  Watts  &  Se^.  116;  or  a  mill-chain,  Farrar 
V.  Stackpole  (Me.  1829)  6  Greenl.  154.  Controversies  over  rights  in 
buildings  are  generally  treated  as  within  the  scope  of  the  law  of  "fix- 
tures," although  some  precise  writers  prefer  not  to  classify  buildings 
as  fixtures. 
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done  so  much  to  obscure  the  subject  as  the  use  of  the  word 
"realty"  as  a  synonym  for  "land"  and  the  use  of  the  word 
"personalty"  as  a  synonym  for  "chattel."  "Realty"  and 
"real  property"  signify  property  rights  which  have  certain 
legal  incidents.  Land  is  a  subject  of  property  rights  both  real 
and  personal.  A  freehold  estate  in  land  is  realty  or  real  estate; 
an  "estate "  for  years  is  personalty  or  personal  property.  "  Chat- 
tel" may  be  used  as  a  generic  term  to  designate  physical  movable 
objects  which  are,  with  rare  exceptions,*  subjects  of  personal 
property  rights.'     This  confusion  of  terms  which  is  prevalent 

»  Rights  in  some  chattels  are  descendible  to  the  heir,  Co.  Lit.,  i8,  b. : 
"And  note,  that  in  some  places  chattels  as  heire-loomes  (as  the  best  bed, 
table,  pot,  pan,  cart,  and  other  dead  chattels  moveable)  mav  go  to  the 
heire,  and  the  heire  in  that  case  may  have  an  action  for  them  at  the 
common  law,  and  shall  not  sue  for  them  in  the  ecclesiasticall  court;  but 
the  heire-loome  is  due  by  custome  and  not  by  the  common  law.  And 
the  ancient  jewels  of  the  crowne  are  heire-loomes,  and  shall  descend  to 
the  next  successor,  and  are  not  devisable  by  testament.  An  heire-loome 
is  called  principalium  or  haereditarium." 

2  In  its  widest  sense  the  term  "chattel"  includes  not  only  movable 
objects  of  property,  but  personal  property  rights  in  land  such  as  estates 
for  years,  rights  in  growmg  crops,  and  hens.  In  the  early  days  of  the 
common  law  the  modem  distinction  between  objects  of  property  rights 
and  property  rights  themselves  had  not  fully  developed.  The  term 
property  primarily  signifies  that  which  is  one's  own.  In  its  early  use  it 
meant  objects  of  property;  and  this  is  a  common  and  proper  use  of  the 
term  to-day.  The  early  conception  of  ownership  demanded  as  an  essen- 
tial that  the  thing  owned  should  be  possessed.  If  a  man  had  merely 
title  or  right  to  have  a  thing,  but  had  no  possession  of  it,  he  had  merely 
a  right  of  entry  or  a  right  of  action — not  a  property  right  which  he  could 
convey  or  which  would  descend  as  such.  If  the  right  of  action  was  a 
right  of  action  for  land,  on  his  death  his  heir  might  prosecute  it;  but 
the  right  of  action  would  not  be  property  in  the  hands  of  the  heir;  he 
would  prosecute  the  action  as  representative  of  his  ancestor.  Hence 
until  the  heir  recovered  possession  of  the  land  he  had  nothing  which  he 
could  transmit  to  his  heir.  The  heir  of  the  person  last  seised,  not  the 
heir  of  the  person  who  last  might  have  had  title  or  right  to  recover  the 
land,  was  the  person  who  at  a  given  moment  had  the  right  of  action. 
(See  the  able  articles  by  Professor  James  Barr  Ames  on  "The  Disseisin 
of  Chattels,"  in  3  Har.  L.  Rev.)  In  fact  even  to-day,  in  some  jurisdic- 
tions a  man  who  has  title  to  land  in  the  adverse  possession  of  another  in 
legal  theory  has  no  property  in  the  land  but  a  mere  right  of  action  based 
on  a  right  of  entry.  In  the  absence  of  statute  this  right  of  action  is 
vmtransferable,  though  in  many  jurisdictions  an  assignee  may  sue  in  the 
name  of  his  assignor.  Indeed  by  statute  in  some  states  an  assignment 
of  the  right  of  entry  or  action  is  a  criminal  offense.  (See  on  these  points 
a  careful  article  entitled  "The  Conveyance  of  lands  by  one  whose  lands 
are  in  the  adverse  possession  of  another,"  by  George  P.  Costigan,  Jr.,  in 
19  Har.  L.  Rev.  267.)  When  incorporeal  property  rights  came  into 
existence,  legal  theorists  classified  them  as  things  subject  to  rights  of 
ownership  and  a  metaphysical  possession  just  as  land  was  subject  to  owner- 
ship and  actual  possession.  (See  on  the  old  conception  of  the  "thinglike- 
ness"  of  incorporeal  rights  Poll,  and  Mait.  Hist,  of  Eng.  Law.  Vol.  II., 
Book  II.,  Chap.  IV.  p.  123.  See  also  Blackstone's  attempt  to  explain 
the  nature  of  an  incorporeal  hereditament  in  Book  II.,  Chap.  III.  of  his 
Commentaries.     His  view  evidently  was  that  just  as  land  is   an  actual 


4  COLUMBIA  LAW  REVIEW. 

throughout  not  only  the  text-books  on  "fixtures,"  but  also  argu- 
ments of  counsel  and  opinions  of  judges,  abetted  by  careless 
analyzation,  has  conduced  to  a  hazy  perception  of  the  real  issues 
involved  in  the  several  types  of  cases  with  which  the  law  of  "fix- 
tures" deals.  It  is  generally  assumed  in  treatises  on  "fixtures" 
and  frequently  by  judges  in  their  opinions  that  a  point  at  issue 
in  every  controversy  involving  the  law  of  "fixtures"  is  whether 
an  article  shall  be  classed  as  real  or  as  personal  property.'  As  a 
matter  of  fact  this  question  is  involved  in  but  a  very  small  pro- 
portion of  the  cases  on  "fixtures."     When  a  controversy  over 

property  thing  that  descends  to  the  heir,  so  an  incorporeal  hereditament 
IS  an  imaginary  property  thing — existing  "merely  in  idea  and  abstracted 
contemplation" — likewise  descendible  to  the  heir.  Of  course  what  the 
heir  really  inherits  in  both  cases  is  the  property  right;  and  the  true 
distinction  between  an  incorporeal  property  rignt  and  a  corporeal  property 
right  is  that  in  the  one  case  the  right  does  not  entitle  the  owner  to  the 
possession  of  a  physical  object  of  property;  and  in  the  other  case  it 
does.)  So  terms  for  years,  when  they  were  raised  to  the  dignity  of  an 
interest  in  land,  were  classified  as  things;  and  because  having  been 
originally  covenants  merely,  they  went  on  the  decease  of  the  owner  to 
his  personal  representative  and  not  to  the  heir,  they  were  deemed  things 
coordinate  with  movable  chattels  and  were  called  "chattels  real."  Liens 
and  rights  in  crops  are,  by  a  similar  process  of  reasoning,  sometimes 
group^  as  "chattels"  or  chattel  interests."  Even  Blackstone,  in  his 
comparatively  late  day,  failed  to  note  (2  Bl.  Com.  385-388)  that  a  cow 
or  a  table,  which  are  objects  of  personal  property  rights,  is  a  thing  of 
c^uite  a  different  sort  than  a  term  of  years  or  "chattel  real"  which  is 
itself  a  property  right  in  land.  The  modem  legal  conception  of  owner- 
ship as  "a  bundle  of  rights"  gradually  and  tardily  pushed  its  way  to 
recognition  as  the  logically  necessary  consequence  01  the  development 
of  incorporeal  property  rights  and  the  waning  importance  of  possession 
and  seizm  as  essential  elements  of  property  in  things. 

The  use  of  the  words  "realty"'  and  "real  estate"  for  "land"  and  of 
the  words  "personalty"  and  "personal  property"  for  "chattel"  are,  of 
course,  widely  prevalent  both  in  colloquial  and  in  legal  phraseology. 
The  usage  cannot  be  called  incorrect;  indeed  in  many  cases  it  is  com- 
mendable for  conciseness — for  instance,  in  such  a  statement  as  "A  horse 
is  personal  property  and  goes  to  the  personal  representative  of  a  deceased 
owner."  However, .  this  loose  usage,  scientifically  speaking,  should  not 
occur  when  it  tends  to  mislead  or  confuse  either  writer  or  reader.  Lan- 
guage is  a  vehicle  of  thought ;  if  we  take  the  wrong  car,  it  is  not  unlikely 
that  we  shall  arrive  at  a  wrong  destination. 

»  "Tangible  property  is  either  real  or  personal.  The  former  is  land; 
the  latter  is  all  other  tangible  property.  The  law  of  fixtures  deals  with 
property  whose  status  as  realty  or  personalty  is  indeterminate  until  the 
proof  of  certain  facts  and  the  application  of  certain  rules  of  law.  When 
the  status  is  thus  determined,  tangfible  property  must  be  either  real  or 
personal.  Fixtures  then  may  be  defined  as  tangible  property  whose 
status  as  realty  or  personalty  is  indeterminate.  According  as  certain 
facts  shall  appear  its  status  will  become  determinate  and  it  will  fall  into 
one  or  the  otner  category."     19  Cyc.  1035. 

This  fallacious  definition  mto  which  a  very  learned  and  accurate 
authority  on  property  law  has  been  decoyed  at  the  outset  of  a  concise 
and  suggestive  (fijgest  of  the  law  of  fixtures,  epitomizes  the  countless 
careless  dicta  of  judges  and  text  writers  which  have  most  thoroughly 
befogged  the  whole  subject;  and  at  the  same  time  indicates  the  seductive 
capacity  of  the  generally  prevailing  error  which  induced  it. 
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articles  used  in  connection  with  land  arises  between  the  personal 
representative  and  the  heir  of  a  deceased  owner  of  a  fee  in  the 
land,  it  becomes  necessary  for  the  court  to  decide  the  "status 
of  the  fixture  as  realty  or  personalty."  In  our  modern  common 
law  the  practical  distinction  between  real  and  personal  property, 
roughly  speaking,  is  that  real  property  goes  to  the  heir  and  per- 
sonal property  to  the  personal  representative  to  be  distributed, 
after  the  payment  of  debts  of  the  estate  and  expenses  of  admin- 
istration, among  the  next  of  kin.  Therefore  when  the  court  de- 
cides that  a  "fixture"  shall  go  with  the  land  to  the  heir  its  deci- 
sion is  in  effect  that  the  deceased  ov^Tier's  rights  in  the  fixture 
were  real  estate.  But  rarely,  except  in  a  case  of  this  type,  is  the 
"status  of  the  fixture  as  real  or  personal  property"  of  any  prac- 
tical concern  whatsoever.  A  question  at  issue  in  a  great  majority 
of  the  cases  is:  Shall  this  erstwhile  chattel,  for  the  purposes  of 
adjusting  the  rights  of  the  disputing  parties  be  treated  as  a  part 
of  the  land,  or  as  a  separate  and  distinct  object  of  property? 
That  this  is  in  practical  effect  quite  a  different  question  than  that 
of  "Realty  or  personalty?"  may  be  clearly  illustrated.  Anal- 
yzed, a  decision  in  favor  of  the  heir  in  a  controversy  over  "fix- 
tures" between  heir  and  personal  representative  of  a  deceased 
landowner  in  fee  simple  is:  (i)  the  "fixture"  is  a  part  of  the 
land;  (2)  it  goes  with  the  land  to  the  heir.  The  "status"  of  the 
fixture  as  realty  is  an  effect  of  the  decision  of  point  (2).  As  an 
original  question  it  might  have  been  argued  that  the  decision 
of  point  (i)  is  not  conclusive  of  the  dispute  between  heir  and 
personal  representative  in  favor  of  the  heir;  for  though  things 
which  are  a  part  of  the  land  generally  go  with  the  land  in  descent, 
this  is  not  an  invariable  rule.  Some  fructus  industriales,  for 
instance,  even  before  maturity,  go  to  the  personal  representative 
and  are  classed  as  "personal  property;"  yet  they  undoubtedly 
are  part  of  the  land  and  pass  as  such  under  a  deed  or  a  devise  of 
it  unless  excepted.'  Nor  is  the  point  I  am  attempting  to  make 
a  mere  quibble  of  no  material  importance  in  the  law  of  "fix- 
tures." Failure  to  maintain  a  realization  of  this  simple  matter 
has  been  responsible  for  the  difficulties  in  the  way  of  compre- 
hending the  law  of  "fixtures"  to  an  extent  which  can  be  appre- 
ciated only  after  a  careful  study  of  the  cases. 

One  indication  of  the  effect  of  this  careless  analysis  is  found 

iSee:  Sherman  v.  Willett  (1870)  42  N.  Y.  146;  McGee  v.  Walker 
1805)  106  Mich.  521;  Tripp  V.  Hasceig  (1870)  20  Mich.  254;  Stall  v. 
"bur  (1879)  77  N.  Y.  158. 
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in  the  confessions  sometimes  made  by  judges  of  their  inability 
to  see  how,  "in  accord  with  legal  principles,"  rights  of  property 
in  an  object  may  be  real  as  between  certain  parties  and  personal 
as  between  other  parties  under  the  same  physical  relation  of 
land  and  "fixture;"    or  how  the  mere  intention  of  the  land- 
owner can  effect  a  change  of  realty  into  personalty  or  vice  versa. 
Certainly  an  anomalous  state  of  affairs  would  exist  if  a  mere 
change  in  the  character  of  the  parties  to  a  controversy  made  a 
difference  in  the  legal  criteria  for  deciding  whether  certain  owner- 
ship rights  are  real  or  personal  property;   or  if  the  courts  gave 
effect  to  a  specific  intent  of  a  property  owner  that  some  of  his 
property,  which  in  the  absence  of  that  intent  would  be  considered 
personalty,  be  treated  as  realty  or  vice  versa.     Such  a  state  of 
affairs  does  not  exist  in  our  law.     "Fixtures"  are  not  property 
of   a   chameleon-Uke   character,   now   realty,   now   personalty. 
Nor  does  a  specific  inteht  of  the  property  owner  that  his  "fix- 
tures" shall  be  treated  as  realty  by  the  courts  have  that  effect. 
Courts  are  not  concerned  with,  nor  does  the  law  furnish  an  op- 
portunity for  classifying  any  given  property  right  as  real  or  per- 
sonal except  when  it  becomes  necessary  for  the  decision  of  a  prac- 
tical legal  question  to  do  so.*    When  the  occasion  does  arise 
the  decision  is  made  according  to  very  definite  and  simple  rules. 
If  the  object  is  a  "fixture"  the  owner's  rights  are  treated  as 
realty  or  personalty  according  as  the  "fixture"  is  considered  a 
part  of  the  land  or  not.     The  question  whether  or  not  the  "fix- 
ture" shall  be  treated  as  part  of  the  land  is  not  decided  by  any 
cryptic,  arbitrary,  or  technical  rule,  but  by  exactly  the  same 
criterion  as  that  by  which  a  court  would  decide  whether  or  not 
the  tires  on  an  automobile  are  part  of  the  automobile ;  or  whether 
or  not  the  shoes  on  a  horse  should  pass  as  an  "incident"  under  a 
sale  of  the  horse ;  or  whether  or  not  a  lot  of  stove  pipe  connecting 
a  stove  with  a  chimney  hole  should  pass  under  a  sale  of  the  stove ; 
— ^that  is  to  say,  the  courts  would  decide  these  questions  and  do 
decide  the  analogous  questions  concerning  "fixtures"  in  accord- 
ance with  commonly  prevailing  mental  conceptions  and  ideas. 
The  man  on  the  street  would  say  that  the  tires  of  an  automobile 
are  part  of  it ;  that  the  shoes  on  a  horse  are  practically  regarded 
as  part  of  the  horse,  and  that,  of  course,  if  a  man  has  sold  a 
horse,  as  a  consequence  he  has  sold  the  shoes  as  well;   that  he 

*  Nor  are  courts  concerned  with,  nor  does  the  law  furnish,  an  oppor- 
tunity for  classing  objects  as  land  or  chattels  except  for  the  purpose  of 
adjusting  the  rights  of  parties  to  a  l^al  controversy. 


CONCERNING    THE  LAW   OF   FIXTURES.         7 

wouldn't  regard  stove  pipe  as  part  of  the  stove,  but  as  an  addi- 
tional subject  matter  of  sale.  The  courts  follow  these  concep- 
tions of  the  layman  in  molding  the  law  by  their  decisions.  So 
also,  the  courts  have  taken  account  of  the  facts  that  land  is  sel- 
dom used  without  "improvements"'  being  made  and  that  these 
"improvements"  are  generally  regarded  as  "incidents"  of  the 
land  and  practically  part  of  it ;  and  they  have  developed  the  law 
of  "fixtures"  accordingly.  An  object  which  is  properly  within 
the  commonly  prevaiUng  conception  of  a  permanent  "improve- 
ment "  on  land,  or  is  a  complementary  part  of  an  "improvement," 
is  generally  treated  as  a  part  of  the  land.  Objects  which  cannot 
be  brought  within  this  commonly  prevailing  conception  cannot 
be  treated  as  part  of  the  land.  Common  sense  forbids  that  they 
should  be  so  regarded.  As  we  shall  perceive  later,  the  conclu- 
sive criterion  whether  or  not  a  "fixture"  is  within  the  common 
conception  of  an  "improvement"  on  land  is  in  some  cases  the 
intent  or  lack  of  intent  of  the  landowner  to  appropriate  it  to  that 
use.  The  result  is  that  the  intent  of  the  landowner  sometimes 
does  indirectly  vitally  affect  the  decision  of  the  question  "realty 
or  personalty?"  when  that  question  is  at  issue;  but  the  intent  of 
the  landowner  which  is  of  effect  is  not  a  specific  intent  that  his 


•  By  improvement,  as  I  use  the  term  in  this  article,  I  mean  a  perman- 
ent addition  or  accession  to  the  land.  The  scope  of  the  "commonly 
prevailing  conception"  of  an  improvement  on  land  is  fixed  by  common 
usage.  An  indication  of  the  truth  of  the  statement,  that  the  criterion 
for  deciding  the  "status  "of  a  "fixture"  is  this  commonly  prevailing 
conception  based  on  usage,  is  found  in  the  history  of  the  law  of  fixtures. 
There  is  evidence  that  in  early  times  window  glass  went  to  the  personal 
representative  and  not  to  the  neir  of  a  deceased  land  owner,  ' '  for  a  house 
is  perfect  enough,  although  it  has  no  glass."  (per  Pollard,  arguendo  in 
Anonymous  (1506)  Year  Book  21  Hen.  VII.  26  pi.  4;  i  Gray's  cases. 
2nd.  ed.  428.)  That  is  to  say,  when  window  glass  was  not  in  common 
use,  it  was  looked  on  as  a  luxury  and  of  the  nature  of  furniture.  To-day 
window  glass  is  so  necessary  a  part  of  a  completed  house  that  it  is  doubtful 
whether  it  is  not  generally  conceived  of  as  having  lost  its  identity  as  a 
separate  object  of  property  apart  from  the  window  sash  which  itself  is 
an  incorporated  part  of  the  house.  As  early  as  Queen  Elizabeth's  time 
the  change  in  the  common  conception  of  the  nature  of  window  glass 
from  furniture  to  part  of  the  house  in  which  it  was  placed  ("for  without 
glass  it  is  no  perfect  house")  had  been  registered  clearly  and  conclusively 
by  the  courts.  See  Herlakenden's  Case  (1589)  4  Co.  62a,  63b.  A  more 
recent  change  in  the  scope  of  the  common  conception  of  a  permanent 
accession  to  a  building  is  indicated  in  the  law  of  fixtures.  Gas  fixtures 
have  been  held  to  be  presumptively  chattels  and  not  part  of  the  house 
in  which  they  are  placed.  Towne  v.  Fiske  (1879)  127  Mass.  125;  McKeage 
V.  Insurance  Co.  (1880)  81  N.  Y.  38.  This  rule  which  to-day  strikes  one 
as  an  anomaly,  undoubtedly  owes  its  existence  to  the  fact  that  not  so 
very  many  years  ago  gas  fixtures  were  commonly  regarded  not  as  perman- 
ent additions  to  the  house  which  a  landlord  usually  furnished,  but  as 
furniture. 
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right  in  a  "fixture"  shall  be  treated  as  realty  or  that  it  shall  be 
treated  as  personalty. 

Another  cause  of  the  superficial  aspect  of  confusion  which 
the  law  of  "fixtures"  wears  is  the  ill-advised  attempts  which  have 
been  made  to  round  up  the  law  about  certain  artificial  and  arbi- 
trary "presumptions."  To  that  hackneyed  and  profitless  dogma 
of  medieval  scholastics,  "Quidquid  plantatur  solo,  solo  cedit,^' 
we  probably  are  indebted  for  these  attempts.  This  phrase  is 
recited  and  commented  upon  frequently  as  though  the  old  com- 
mon law  was  that  anything  annexed  to  the  land  became  ipso 
facto  a  part  of  it  and  the  modem  law  of  "fixtures"  had  developed 
by  a  constantly  growing  number  of  exceptions  to  this  general 
rule.  It  can  be  said  with  assurance  that  anyone  who  undertook 
to  prove  the  soundness  of  such  a  theory  by  recourse  to  actual 
decisions  would  have  an  insuperable  task  on  his  hands.  Like 
most  of  the  other  scholastic  Latin  maxims  of  the  old  days  of  the 
common  law,  this  doleful  motto  is  not  a  rule  of  judicial  decision 
at  all,  but  merely  an  inaccurate,  pedantic  generalization  which 
never  had  any  value  except  as  a  catch  phrase  to  direct  attention 
to  the  real  legal  principle;  that  is,  the  phrase  calls  attention  to 
the  fact  that  chattels  may  be  used  in  connection  with  land  in 
such  a  way  as  properly  to  be  considered  permanent  "improve- 
ments" and  part  of  it.*  Yet  we  find  it  stated  by  judges  and  text 
writers  in  varying  language  that  "the  general  rule"  of  the  law 
of  "fixtures"  is  this  "maxim  of  antiquity"  which  "is  applied 
with  more  rigor  in  favor  of  the  inheritance,  as  between  executor 
and  heir,  than  in  the  relations  of  landlord  and  tenant  and  tenant 
for  life  or  in  tail  and  remainderman  or  reversioner;"  and  that 
"  in  the  absence  of  evidence  of  specific  intention  varying  the  rights 
of  the  parties,  the  same  strict  rule  which  prevails  between  heir 
and  executor,  prevails  also  between  the  grantor  and  grantee, 
and  mortgagor  and  mortgagee  of  the  land."  This  clarifying 
statement  of  the  basis  of  the  law  leaves  one  to  ponder  what  pecu- 
liarity in  the  characters  of  the  executor,  grantor  and  mortgagor 
there  is  which  causes  them  to  be  treated  with  greater  harshness  in 
the  application  of  a  legal  rule  than  the  other  classes  of  parties 

"No  doubt  the  maxim  'quidquid  plantatur  sole,  solo  cedit'  is  well 
established;  the  only  question  is  what  is  meant  by  it.  It  is  clear  that 
the  mere  putting  a  chattel  into  the  soil  by  another  cannot  alter  the  owner- 
ship of  the  chattel.  To  apply  the  maxim,  there  must  be  such  a  fixing 
to  the  soil  as  reasonably  to  lead  to  the  inference  that  it  was  intended  to 
be  incorporated  with  the  soil."  (per  William  J.  in  Lancaster  v.  Eve. 
(1859)  5  C.  B.  (N.  S.)  717,  737;   28  L.  J.  C.  P.  23s;   5  Jur.  (N.  S.)  683.) 
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mentioned ;  and  further  as  to  the  exact  extent  to  which  the  courts 
will  proceed  in  their  variably  rigorous  wielding  of  this  scimiter 
of  justice,  in  each  of  the  several  types  of  cases.  I  hope  to  demon- 
strate before  I  have  done  that  if  there  is  any  variation  in  the  law 
governing  the  several  types  of  cases,  this  variation  is  not  due 
to  a  "relaxing  of  the  rigor"  of  one  arbitrary  rule  in  favor  of 
certain  parties,  but  to  a  difference  in  the  questions  at  issue  and 
in  the  natural  considerations  by  which  these  questions  are 
resolvable. 

The  "presumptions"  to  which  I  have  referred  above,  and 
which  sometimes  have  been  advanced  tentatively  are  (i)  that 
chattels  which  have  been  physically  annexed  to  land  have  be- 
come prima  jade  a  part  of  it  and  (2)  that  chattels  which  are  not 
so  annexed  but  are  used  in  connection  with  the  land  are  prima 
jade  not  a  part  of  it.  I  submit  that  to  raise  a  presumption  in 
favor  of  holding  an  object  a  part  of  the  land  merely  because  of 
the  fact  that  it  is  physically  annexed  thereto  is  logically  unsound 
and  is  not  supported  by  authority.  Take  for  instance  the  case 
of  an  ordinary  heating  stove  set  up  in  a  dwelUng  house,  fastened 
firmly  to  the  floor  and  connected  with  the  chimney  hole  by  stove- 
pipe. No  lawyer  conversant  with  the  law  of  "fixtures"  would 
concede  for  a  minute  that  there  would  be  a  presumption  that 
the  stove  was  part  of  the  land.*  Indeed,  in  the  absence  of  evi- 
dence to  the  contrary,  a  presumption  would  arise  that  the  stove 
was  furniture  and  a  movable  chattel.  It  may  be  argued  in 
opposition  to  the  pertinency  of  this  illustration  that  the  mere 
annexation  of  the  stove  abstracted  from  the  concomitant  facts 
would  raise  a  presumption  that  the  stove  was  part  of  the  land, 
but  that  this  presumption  would  be  rebutted  by  these  other 
facts,  e.  g.  the  character  of  the  article,  its  use,  and  the  manner 
of  its  annexation.  My  answer  to  this  argument  obviously  is 
that  the  abstract  fact  of  annexation  never  occurs  without  other 
concomitant  facts — e.  g.  the  nature  of  the  article  and  the  manner 
of  annexation — which  are  of  far  greater  persuasive  force  in 
directing  a  determination  in  one  way  or  the  other  of  the  question 
whether  or  not  the  "fixture"  comes  within  the  common  concep- 
tion of  an  "improvement"  than  is  the  colorless  fact  of  annexa- 
tion; and  that  therefore  there  is  no  reason  for  raising  this  arbi- 
trary presumption.     Annexation  of  a  chattel  in  a  permanent 

»  Freeland  v.  Southworth  (1840)  24  Wend.  191.  Of  course  a  stove 
conceivably  may  be  so  permanently  affixed  to  land  and  so  used  as  to 
raise  a  presumption  of  fact  that  the  landowner  considers  it  a  permanent 
accession.     Goddard  v.  Chase  (181 1)  7  Mass.  432. 
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and  substantial  manner,  in  the  light  of  the  nature  and  use  of 
the  article,  does  often  raise  a  strong  presumption  in  favor  of 
holding  it  a  part  of  the  land;  but  such  a  presumption  is  always 
what  is  termed  a  "presumption  of  fact" — ^i.  e.  it  is  raised  because 
the  evidence  has  become  so  strong  in  favor  of  that  view  as  to 
persuade  a  reasoning  mind  to  decide  in  accordance  with  its 
trend.  For  a  similar  reason,  if  no  other  facts  concerning  an 
object  over  which  parties  were  Utigating  were  introduced  in 
evidence  than  that  it  was  originally  a  chattel  and  was  now  used 
(in  some  unannoimced  manner)  in  connection  with  land,  but 
without  the  existence  of  any  physical  connection  between  it  and 
the  land,  the  "presumption"  would  be  that  the  object  was  not 
an  "improvement."  This  presumption  would  not  arise  merely 
because  of  the  fact  that  the  object  was  not  physically  annexed  to 
the  land,  but  because  there  would  be  no  evidence  from  which 
legitimately  a  conclusion  that  it  had  become  an  "improvement" 
might  be  deduced.  An  attempt  to  revolve  the  law  of  "fixtures" 
about  the  axis  of  these  "presumptions,"  far  from  resulting  in  a 
demonstration  of  the  common  sense  criteria  which  govern  the 
judicial  decisions,  distracts  attention  from  them.' 

Now  that  we  are  forewarned  of  Scylla,  Charybdis,  and  the 
voices  of  the  Sirens,  let  us  see  if  we  can  steer  steadfastly  to  a 
clear  view  of  the  law  of  "fixtures." 

Objects  of  property  which  are  used  in  connection  with  land 
may  be  divided  into  three  classes: 

(i)    This  class  includes  objects  which,  either  because  of 

» We  owe  such  attempts  to  a  zealous,  but  mistaken  and  impractical 
notion  which  seems  to  be  entertained  by  some  of  our  legal  theorists  that 
the  common  law  may  be  stunted  to  a  "scientific"  sj/stem  of  rules  of 
thumb  which  can  be  memorized  as  students  memorize  mathematical 
formulae,  and  appliei  by  the  ordinary  human  intelligence  with  a  mini- 
mum of  wear  ana  tear  on  the  brain  tissues.  The  affairs  of  society  never 
were  nor  ever  can  be  adjusted  successfully  by  the  use  of  an  a  priori  yard 
stick,  nor  through  the  agency  of  judges  (even  assuming  that  some  genius 
had  invented  a  process  for  growing  them)  who  are  mere  infallible  measur- 
ing automatons.  Sound  judgment,  based  on  a  knowledge  of  the  world 
we  live  in  and  the  practical  considerations  which  are  mvolved  in  the 
controversies  to  be  decided,  must  give  proper  form  and  substance  to  our 
common  law,  which  is  only  too  often  concealed  rather  than  revealed  by 
the  stereotyped  rule  in  the  book,  if  it  is  to  prove  its  worth  as  a  practical 
and  efficient  social  machine  and  hold  the  pace  of  civilization. 

In  this  connection  it  may  not  be  amiss  to  call  attention  to  the  fact 
that  judges  are  engaged  in  deciding  practical  questions  and  dispensing 
justice,  not  in  elaborating  legal  theory;  and  that  since  it  may  be  one 
thing  to  make  a  sound  decision  of  a  controversy  and  another  and  a  very 
difficult  matter  to  explain  correctly  that  decision  in  accepted  l^al 
jai]gon,  we  frequently  must  look  behind  the  conventional  wording  of  the 
opinion  for  the  real  considerations  that  have  dictated  the  disposition  of 
the  case. 
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their  peculiar  nature,  or  the  manner  of  their  use  in  connection 
with  the  land,  or  both,  cannot  be  held  to  have  become  mere 
"improvements"  on  the  land,  without  running  counter  to  com- 
monly prevailing  conceptions.  Cattle,  horses,  and  other  do- 
mestic animals  are  never  regarded  as  "improvements"  on  land; 
therefore  the  law  never  treats  them  as  such.'  A  threshing 
machine  hauled  out  into  the  fields  and  there  used  at  the  proper 
season  would  not  be  regarded  commonly  as  an  "improvement," 
no  matter  what  the  intent  of  the  owner  might  be.  The  manner 
of  its  use  would  prevent  it  from  coming  within  the  class  of  things 
which  common  sense  treats  as  possibly  "improvements;"  there- 
fore the  courts  would  always  decide  a  threshing  machine  used 
in  this  manner  to  be  necessarily  a  chattel.*  Objects  which  come 
within  class  (i)  are  always  and  for  all  purposes  treated  as  chat- 
tels, separate  and  distinct  from  the  land. 

(2)  This  class  includes  objects  which,  because  of  their 
physical  incorporation  into  either  the  land  itself  or  some  "im- 
provement" thereon,'  according  to  commonly  prevailing  mental 
conceptions  have  lost  their  identity  as  separate  and  distinct  ob- 
jects of  property  and  hence  have  become  necessarily  a  part  of 
the  land.  A  brick  in  a  wall  is  not  commonly  conceived  of  as  a 
separate  object,  but  as  a  part  of  the  wall;   a  board  fitted  into  a 

'  ' '  We  can  conceive  of  no  circumstances  under  which  chairs,  tables, 
movable  desks,  stoves,  tools,  and  ordinary  vehicles  could  be  classed  as 
fixtures  at  all,  and  counsel  disclaim  any  such  idea.  It  would  be  possible 
for  pipes,  large  bellows  and  perhaps  fixed  scales  to  be  so  treated  if  at- 
tached in  such  a  manner  as  to  form  part  of  the  fixed  property.  But 
movable  pipes,  or  anything  else,  which  are  in  fact  moved  from  time  to 
time,  and  used  for  different  purposes  and  in  different  places,  could  hardly 
be  so  considered.  The  court  below  could  not,  as  matter  of  law,  hold  any 
of  the  property  in  dispute  as  necessarily  fixtures.  At  best  it  was  of 
ambiguous  capacity,  and  might  or  might  not  be  so  regarded.  There 
was  no  great  conflict  of  testimony  in  this  case  concemmg  the  uses  of 
the  various  items  of  property,  and  we  think  the  court  gave  the  jury 
correct  instructions  on  the  whole  subject."  Campbell,  J.  in  Scudder  v. 
Anderson  (1884)  54  Mich.  122. 

'  On  the  other  hand,  if  the  threshing  machine  were  set  up  in  a  perman- 
ent manner — fixed  by  bolts  and  screws  to  posts  let  into  the  ground,  for 
instance — it  could  not  be  said  that  it  wouui  be  impossible  to  treat  the 
machine  as  an  "improvement"  on  the  land.  It  is  not  an  object  of  such 
a  nature  that  it  can  never  be  used  as  an  "improvement;"  and  the  manner 
of  its  use  in  the  case  assumed  would  bring  it  within  the  class  of  objects 
which  can  be  conceived  of  as  "improvements."  Wiltshire  v.  Cottrell 
(1853)  I  El.  &  Bl.  674. 

3  A  great  proportion  of  the  decided  cases  on  the  law  of  "fixtures" 
really  involve  the  question  whether  or  not  the  object  in  litigation  shall 
be  treated  as  part  of  some  "improvement"  on  land;  and  do  not  involve 
the  question  whether  or  not  the  object  shall  be  treated  as  directly  incor- 
porated, either  in  law  or  fact,  into  the  land  itself.  Of  course  if  the  object 
IS  part  of  an  "improvement"  on  the  land,  it  is  an  accession  to  part  of  the 
land. 
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floor  is  not  commonly  conceived  of  as  an  object  distinct  from  the 
rest  of  the  floor;  the  ink  forming  the  printed  letters  on  the  page 
of  a  book  is  not  thought  of  as  an  object  of  property  distinct  from 
the  book.  In  all  these  instances  it  is  true  that  the  objects  incor- 
porated are  still  distinguishable  by  the  senses  and  that  it  is  pos- 
sible (excepting  the  case  of  the  ink  forming  the  printed  letters  in 
the  book)  to  restore  to  them  their  separate  physical  identity  by 
"severance;"  but  practically  they  are  thought  of  before  actual 
severance  as  merged  in  the  objects  into  which  they  have  been 
incorporated.  If  these  last  mentioned  objects  are  land  or  "im- 
provements" on  land  the  incorporated  objects  become,  according 
to  common  conceptions,  necessarily  part  of  the  land.  Appar- 
ently the  law  of  "fixtures"  treats  objects  falling  within  this  class 
as  always  and  for  all  purposes  a  part  of  the  land  before  actual 
severance.* 


>  ' '  Counsel  for  the  defendant  greatly  rely  upon  the  case  of  Woodruff 
&  B.  Iron  Works  v.  Adams  37  Conn.  233.  An  examination  of  that  case 
shows  that  it  was  decided  upon  the  groimd  that  the  property  in  con- 
troversy was  so  attached  to  the  building  as  to  lose  its  identity.  The 
same  is  true  of  the  case  of  Fryatt  v.  Sullivan  Co.  5  Hill  116  affirmed  by 
the  Court  of  Errors,  .7  Hill  529  also  relied  on  bv  counsel  for  defendant. 
The  principle  of  these  cases  will  apply  where  boards,  timber,  brick  or 
stone,  are  mcorporated  in  a  building.  They  necessarily  become  a  part  of 
the  building,  and  thus  lose  their  identity  as  personal  property."  Lyon, 
J.  in  Walker  et  al.  v.  The  Grand  Rapids  Flouring  Mill  Co.  (1887)  70  Wis. 
9a  at  p.  97. 

"It  is  conceded  that  there  must  necessarily  be  a  limitation  to  this 
doctrine,  which  will  exclude  from  its  influence  cases  where  the  subject 
or  mode  of  annexation  is  such  that  the  attributes  of  personal  property 
cannot  be  predicated  of  the  thing  in  controversy.  Thus,  a  house  or 
other  building,  which  from  its  size  or  the  materials  of  which  it  was  con- 
structed, or  the  manner  in  which  it  was  fixed  to  the  land,  could  not  be 
removed  without  practically  destroying  it,  would  not,  I  conceive,  become 
a  mere  chattel  by  means  of  any  agreement  which  could  be  made  con- 
cerning it.  So  of  the  separate  materials  of  a  building,  and  things  fixed 
into  the  wall,  so  as  to  be  essential  to  its  support;  it  is  impossible  that 
they  should  by  any  arrangement  between  tne  owners  become  chattels. 
The  case  of  Fiyatt  v.  The  SuUivan  Co.  (5  Hill  116)  was  correctly  decided 
upon  this  distmction."  Denio,  J.  in  Ford  v.  Cobb  (1859)  20  N.  Y.  344 
at  p.  350. 

See  also  the  dictum  of  Mitchell,  J.  in  Binkley  v.  Forkner  et  al.  (1888) 
117  Ind.  176  at  p.  181,  and  again  at  p.  185;  Fryatt  et  al.  v.  The  Sullivan 
Co.  (1843)  S  Hill  116;    aff.  7  HiU  529. 

It  may  be  a  difficult  matter  in  some  cases  to  decide  whether  an 
object  of  property  falls  into  class  (2)  among  those  things  which  are  in- 
corporated in  fact  into  the  land  or  some  improvement  thereon,  or  whether 
it  still  retains  its  separate  identity  so  that  it  may  be  treated  as  a  chattel 
or  an  "improvement"  according  as  the  landowner  indicates.  For  instance 
into  which  class  does  a  large  modem  apartment  house  or  a  sky-scraper 
office  building  fall?  Removal  without  destruction  is  impossible.  If  it 
is  removed  from  the  land  it  must  be  removed  not  as  a  building  but  as  so 
much  building  material.  Since  it  cannot  be  put  to  use  as  property 
apart  from  the  land  on  which  it  stands  without  change  in  identity,  should 
it  not  be  treated  as  necessarily  merely  a  part  of  the  land?     The  dicta 
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(3)  Between  class  (1)  and  class  (2)  lies  class  (3).  This 
class  includes  all  objects  which  are  of  such  a  character  and  are  so 
used  in  connection  with  land  or  some  "improvement"  on  land 
that  commonly  prevailing  mental  conceptions  permit  of  treating 
them  as  part  of  the  land ;  but  which  are  not  actually  merged  into 
the  land  or  some  "improvement"  on  it  in  such  a  way  as  to  pro- 
hibit regarding  them  as  separate  objects  of  property.  For  in- 
stance, a  key  to  a  door  of  a  house  is  an  object  of  property  separate 
and  distinct  from  the  house;  yet  its  use  is  so  specially  connected 
with  that  of  the  house  that  common  sense  treats  it  as  merely 
an  accessory  to  the  house.  So  a  machine  firmly  annexed  to 
land  and  specially  appropriated  to  use  in  connection  with  the 
land  or  some  "improvement"  on  it  may  be  treated  as  a  separate 
object  of  property;  but  there  is  nothing  in  common  sense  which 
forbids  treating  it  as  part  of  the  land  or  of  the  "improvement." 
In  the  case  of  objects  in  this  class,  the  conclusive  determination 
of  the  question  whether  or  not  common  sense  would  call  the  thing 
an  "improvement"  naturally  depends  on  the  intent  of  the  "land- 
owner."*   The  law  of  "fixtures"  foUows  common  sense  and 

quoted  above  seem  to  indicate  a  tendency  on  the  part  of  the  courts  to 
put  a  building  of  this  sort  in  class  (2).  A  building  removable  without 
demolition  may  be  treated  either  as  a  part  of  the  land  or  as  a  chattel 
as  the  rights  of  the  parties  concerned  may  demand.  Dist.  Township  of 
Corwin  v.  Moorehead  (1876)  43  la.  466;  Brown  v.  Corbin  et  al.  (1889) 
121  Ind.  455;  Lipsy  v.  Borgmann  (1881)  52  Wis.  256;  Dooley  v.  Crist 
(1861)  25  lU.  S5I. 

»  "This  property,  it  will  be  borne  in  mind,  is  the  Intimate  subject 
for  fixtures,  and  is  that  class  of  property  about  which  the  law  permits 
parties  to  contract  so  as  to  control,  as  between  themselves,  its  character, 
after  being  affixed,  making  it  either  personal  property  or  real  estate. 
The  mortgaging  of  it  as  personal  property  would,  as  between  the  parties, 
and  those  havmg  notice  thereof,  make  it  such.  Of  course,  a  different 
rule  would  obtain,  in  relation  to  bricks,  lime,  boards,  beams,  etc.,  used 
in  constructing  a  house;  these,  by  such  use,  lose  their  individuaUty  and 
become  absorbed  in,  and  made  a  part  of,  rather  than  simply  annexed  to, 
the  real  estate."     Cole  J.  in  Sowden  v.  Craig  (1868)  26  la.  156  at  p.  164. 

"But  most  of  the  American  authorities  agree  that  the  question  of 
intention  of  the  party  or  parties  afi&xing  the  machinery  enters  into  the 
elements  of  each  case.  The  permanency  of  the  attachment,  and  its  char- 
acter in  law,  do  not  depend  so  much  upon  the  degree  of  physical  force 
with  which  the  thing  is  attached,  or  the  manner  and  means  of  its  attach- 
ment as  upon  the  motives  and  intention  of  the  party  in  attaching  it.  If 
the  intention  is  that  the  articles  attached  shall  not  by  annexation  become 
a  part  of  the  freehold,  as  a  general  rule  they  will  not.  The  exception  is 
where  the  subject  or  mode  of  annexation  is  such  that  the  attributes  of 
personal  property  cannot  be  predicated  of  the  thing  in  controversy 
(Ford  V.  Cobb  20  N.  Y.  344);  as  when  the  property  cannot  be  removed 
without  practically  destroying  it,  or  when  it,  or  part  of  it,  is  essential 
to  the  support  of  that  to  which  it  is  attached."  Manwaring  w.Jenison 
(1886)  61  Mich.  117  at  p.  134.  See  also:  opinion  of  Folger,  J.  m  Tifft 
V.  Horton  (1873)  53  N.  Y.  377;  opinion  01  Mitchell,  J.  in  Binkley  v. 
Forkner  (1888)  117  Ind.  176. 

As  it  is  sometimes  a  difficult  matter  to  decide  whether  an  object 
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therefore  the  intent  of  the  landowner  is  the  criterion  where  no 
conflicting  rights  of  others  dictate  a  contrary  result.  Since, 
however,  objects  in  this  class  can  be  treated  as  separate  articles 
of  property  without  violating  common  conceptions,  they  will  be 
so  treated  even  in  opposition  to  the  actual  intent  of  the  land- 
owner, wherever  such  a  course  is  necessary  to  effect  practical 
justice  between  the  parties  concerned. 

The  great  majority  of  controversies  over  rights  in  "fixtures'* 
concern  objects  which  fall  within  class  (3).  The  remainder  of 
this  article  will  be  devoted  to  a  discussion  of  the  law  governing 
rights  in  "fixtures"  of  this  kind.' 

In  the  leading  case  of  Teaff  v.  Heuvitt,'  the  following  formula 
for  determining  whether  or  not  a  "fixture"  has  become  a  part 
of  the  land  was  evolved  by  Hartley,  C.  J. : 

"The  united  application  of  the  following  requisites  will  be  found  the 
safest  criterion  of  a  fixture: 

(i)  Actual  annexation  to  the  realty  or  something  appurtenant  thereto. 
(2)  Appropriation  to  the  use  or  purpose  of  that  part  of  the  realty  with 
which  it  is  connected.     (3)  The  intention  of   the  party  making  the 

should  be  placed  in  class  (2)  or  in  class  (3),  so  it  is  also  frequently  a 
difficult  question  to  decide  whether  an  object  falls  within  class  (3)  or  in 
class  (i).  There  has  been  considerable  discussion  and  variation  in 
judgment  displayed  in  the  cases  respecting  articles  not  annex^  to  land 
at  all  or  only  slightly  annexed  thereto,  but  so  appropriated  to  use  on 
the  land  in  question  that  an  argument  might  be  made  that  they  fall 
within  the  common  conception  01  an  "improvement."  Some  judges  in 
their  opinions  have  shown  a  tendency  to  require  permanent  and  sub- 
stantial annexation  as  an  essential  requisite  of  an  article  in  class  (3); 
others  have  adopted  a  more  liberal  attitude  and  required  a  less  firm  and 
substantial  annexation,  regarding  the  manner  of  annexation  as  an  im- 
portant but  not  all-important  matter  of  consideration  in  deciding  the 
question.  Either  by  way  of  exception,  distinction  or  otherwise,  all 
agree,  however,  that  "  constructively "  annexed  objects,  such  as  keys 
and  temporarily  severed  parts  of  some  improvement,  can  be  treated  as 
part  of  the  land.  See,  Teaff  v.  Hewitt  (1853)  i  Oh.  St.  511;  Walker  v. 
Sherman  (1839)  20  Wend.  636;  Voorhis  v.  Freeman  (1841)  2  Watts  & 
Sergeant  116;  Farrar  v.  Stackpole  (Me.  1829)  6  Greenl.  154;  Snedeker 
V.  Warring  (1854)  12  N.  Y.  170;  and  further  my  discussion  of  the  criterion 
suggested  by  Judge  Hartley  in  Teaff  v.  Hewitt  in  the  text  of  this  article. 

The  question  involved  is  not  one  of  criterion  but  of  mere  judgment 
in  applying  the  accepted  criterion — the  commonly  prevailing  conception 
of  an  "improvement  '  on  land.  In  close  cases  there  is  room  for  a  <Hffer- 
ence  of  opinion  as  between  individual  judges  which  will  be  reflected  in 
a  corresponding  slight  difference  in  the  aspect  of  the  cases  decided  by 
their  respective  cotuls.  The  variation  in  the  net  resvilts  of  actual  decisions, 
however,  I  believe  will  be  fovmd  upon  careful  examination  to  be  of  no 
serious  magnitude.  The  tendency  is  constantly  toward  the  more  liberal 
view  of  the  matter. 

•All  that  need  be  said  concerning  "fixtures"  in  class  (2)  and  objects; 
in  class  (i)  is  that  objects  in  class  (i)  are  always  trotted  as  chattels, 
while  objects  in  class  (2)  are  always  treated  as  part  of  the  land  tmtil 
actually  severed. 

M1853)  I  Oh.  St.  5".  530. 
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annexation,  to  make  the  article  a  permanent  accession  to  the  freehold 
— this  intention  being  inferred  from  the  nature  of  the  article  affixed, 
the  relation  and  situation  of  the  party  making  the  annexation,  the 
structure  and  mode  of  annexation,  and  the  purpose  or  use  for  which  the 
annexation  has  been  made." 

In  essence  this  is  an  attempt  to  define  the  requisites  of  a 
"fixture"  which  shall  fall  within  the  common  conception  of  an 
"improvement"  on  land.  Obviously  the  definition  does  not 
include  and  it  was  not  intended  to  include  those  accessories  re- 
garded as  part  of  some  "improvement"  on  land  which  are  not 
physically  annexed  and  which  Judge  Hartley  therefore  refused 
to  label  "fixtures."  It  should  be  noted  also  that  objects  coming 
within  class  (2)  of  my  classification  are  part  of  the  land  regardless 
of  the  intent  of  the  annexer  or  of  the  landowner.  Limited  in  its 
apphcation  to  physically  annexed  objects  not  in  class  (2)  of 
my  classification,  and  with  its  third  requisite  shghtly  amended 
in  a  manner  to  be  noticed  presently,  this  formula  is  a  pretty  good 
digest  of  considerations  material  for  determining  whether  or  not 
an  object  within  its  scope  is  an  "improvement."  If  the  object 
is  annexed  to  the  land  "or  something  appurtenant  thereto"  and 
if  it  is  appropriated  "to  the  use  or  purpose  of  that  part"  of  the 
land  with  which  it  is  connected,  probably  it  is  safe  to  assert  that 
it  falls  within  class  (3)  of  my  classification — that  is  to  say  it  can 
be  treated  as  part  of  the  land  without  violating  common  sense. 
The  question  whether  or  not  it  shall  be  so  treated  depends  on 
whether  or  not  it  fulfills  the  third  requisite  of  the  formula.  Judge 
Bartley  makes  his  third  requisite  the  intention  of  the  party 
making  the  annexation.*     But  frequently,  when  the  annexer  and 

*  There  has  been  a  great  deal  of  discussion  in  the  cases  as  to  the 
relative  importance  of  "annexation"  and  "intent"  in  the  determination 
of  whether  or  not  an  object  is  part  of  the  land.  A  good  part  of  the 
apparent  diversity  of  opinion  on  this  point  may  be  dissipated,  I  think, 
by  the  explanation,  that  the  opinions  m  which  stress  is  laid  particularly 
on  the  manner  of  annexation  of  the  object  as  the  consideration  of  chidJ^ 
importance  and  those  in  which  the  intent  of  the  landowner  or  of  the 
"annexer"  is  hailed  as  the  criterion,  are  frequently  discussing  different 
questions. 

As  I  indicate  above,  the  manner  of  annexation  of  the  object  is  of 
prime  importance  in  determining  whether  or  not  the  object  falls  within 
the  class  which  may  be  treated  as  part  of  the  land  or  of  some  "improve- 
ment ' '  thereon  without  running  counter  to  commonly  prevailing  concep- 
tions. Leaving  out  of  consideration  the  cases  of  "constructive  annexa- 
tion," which  I  shall  discuss  presently,  it  may  be  said  that  annexation 
is  a  requisite  of  an  object  in  class  (3).  As  a  general  rule  we  do  not  regard 
detached  objects  as  part  of  the  land  on  which  they  happen  to  be.  The 
object  must  wear  the  aspect  of  a  permanent  accession  to  the  land;  hence 
some  sort  of  annexation,  not  necessarily  so  substantial  perhaps  as  some 
of  the  dicta  would  have  us  believe,  (as  in  Snedeker  v.  Warring  (1854) 
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the  "landowner"  are  not  the  same  person,  the  will  of  the  land- 
owner prevails  over  that  of  the  annexer.  For  instance,  if  a 
trespasser  annexes  a  chattel  to  the  land  in  such  a  manner  that  if 
chattel  and  land  belonged  to  the  same  person  "the  reasonably 
presumable  intent"*  would  be  that  it  was  an  "improvement,"* 
the  trespasser  cannot  reclaim  the  article  as  a  chattel  against  the 
will  of  the  landowner.*  On  the  other  hand  the  intent  of  the 
annexer  frequently  prevails  over  that  of  the  landowner.  For 
instance,  if  a  Ucensee  of  the  landowner  annexes  a  chattel  to  the 
land  under  an  agreement  that  it  shall  remain  the  chattel  of  the 
licensee,  the  landowner  will  not  be  permitted  to  claim  that  the 
chattel  is  part  of  the  land.*  Again,  sometimes  the  combined 
intentions  of  the  landowner  and  the  annexer  that  the  article  shall 
remain  a  chattel  will  be  ineffective  to  prevent  a  third  person 
claiming  the  article  as  part  of  the  land.  For  example,  if  a 
licensee  annexes  a  chattel,  with  the  understanding  that  it  shall 
remain  his  diattel,  to  land  of  the  licensor  in  such  a  manner  that 
if  chattel  and  land  were  owned  by  the  same  person,  the  "reason- 
ably presumable  intent"  would  be  that  it  was  an  "improvement," 
and  the  Ucensor  then  conveys  the  land  to  an  innocent  purchaser 
for  value  without  notice  of  the  Ucensee's  rights,  the  vendee  (in 
most  jurisdictions)  may  claim  the  article  as  part  of  the  land. 

I  a  N.  Y.  170  it  may  be  annexation  by  weight  of  the  object  merely)  is 

Senerally  necessary.  The  manner  of  annexation  is  also  miportant  evi- 
ence  or  the  actual  or  "reasonably  presumable"  intent  of  the  landowner. 

The  intent  of  the  landowner  is  of  no  importance  whatsoever  on  the 
question  whether  or  not  the  object  falls  into  class  (3) ;  his  intent  cannot 
effectively  run  counter  to  the  criterion  which  the  law  has  laid  down  for 
determinmg  that  question.  If  the  object  does  fall  into  class  (3),  how- 
ever, the  landowner's  actual  or  his  "reasonably  presumable"  mtent  in 
many  cases  is  the  sole  consideration  in  determming  whether  or  not  the 
object  shall  be  treated  as  part  of  the  land. 

When  judges,  in  their  opinions,  lay  stress  on  the  prime  importance 
of  annexation  as  a  test,  usually  they  are  discussing  the  first  question 
mentioned;  when  they  spe^  of  the  "intent  of  the  parties  "  as  the  con- 
trolling element,  they  are  discussing  the  second  C[uestion. 

*  By  the  phrase  "reasonably  presumable  intent,"  which  I  have 
adopted  from  Professor  Finch's  notes  in  his  "Selected  Cases  on  the  Law 
of  Property  in  Land,"  I  mean  the  conclusion  which  one  ignoring  the 
actual  mtent  of  the  landowner  would  arrive  *t  as  to  his  purpose  from  a 
consideration  of  all  the  facts  which,  as  between  the  parties  to  the  con- 
troversy in  question,  legitimately  may  be  taken  into  account. 

» Elsewhere  in  this  article,  for  reasons  of  convenience,  I  refer  to  an 
object  in  this  situation  with  respect  to  land  by  the  terms  "presumptive 
improvement"  or  "apparent  improvement." 

« See  cases  cited  tmder  IL  farther  on. 

*  In  other  words  the  landowner  (to  use  a  hackneyed  phrase  which 
fretjuently  is  erroneously  employed  as  though  it  denoted  a  reason  for  a 
decision  rather  than  an  effect  of  it)  is  estopped  to  set  up  his  actual  intent 
to  overcome  the  result  of  his  agreement,  express  or  implied,  with  the 
chattel  claimant.     See  cases  cited  tmder  IV.  farther  on. 
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As  far  as  the  land-owner-vendor  is  concerned,  this  result  is 
based  on  that  very  general  rule  of  "construction"  which  prevents 
a  party  to  a  contract  or  a  conveyance  for  value  from  effectually 
setting  up  his  secret  intent  in  order  to  modify  the  effect  of  the 
contract  or  conveyance  construed  in  the  Kght  of  the  facts  and 
circumstances  with  knowledge  of  which  at  the  time  the  transac- 
tion took  place,  both  parties  are  chargeable.     As  far  as  the  chat- 
tel claimant  is  concerned,  the  result  is  based  on  the  pohcy  of  our 
statutes  requiring  the  recording  of  certain  agreements  and  con- 
veyzinces  affecting  rights  in  land.*     On  the  whole  it  seems  to  me 
that  the  most  natural  and  the  simplest  way  to  state  the  third 
reqiusite  is:    (3)    The  intention  of  the  landowner*  to  make  the 
article  an  "improvement"  on  land,  except  in  a  case  where  a 
superior  conflicting  right  of  some  other  party  against  either  land 
or  chattel,  or  the  policy  of  the  recording  acts,  or  a  certain  rule  of 
"construction"  (noted  above),  dictates  that  the  actual  intention 
of  the  landowner  be  ignored.     When  this  is  the  case,  the  "rea- 
sonably presumable  intent"  of  the  landowner  is  the  criterion  for 
determining  whether  or  not  the  object  shall  be  treated  as  part 
of  the  land  for  the  purpose  of  adjusting  the  rights  of  the  parties, 
except  when  a  claimant  with  rights  in  the  "fixture  "  as  a  chattel 
vaKd  against  the  person  who  was  the  landowner  at  the  time  of 
annexation  is  enforcing  them  against  this  person  or  a  person 
other  than  a  purchaser  for  value  without  notice  of  the  land, 
claiming  under  him.     In   deciding  a  controversy  of  this  last 
type,  the  article  is  treated  as  a  chattel.' 

Attempts  frequently  have  been  made  to  modify  Judge  Bart- 
ley's  formula  so  that  it  would  include  within  its  scope  those  unan- 


» See  cases  cited  under  VI.  and  IX.  farther  on. 

» By  "landowner"  I  mean  to  designate  the  person  having  such  a 
present  estate  in  land  as  gives  him  the  right  to  control  the  making  of 
improvements. ' ' 

'These  unattached  accessories  or  "constructively  annexed  fixtures" 
include  objects  such  as  a  house  key,  Liford's  case  (1614)  11  Coke  50  b; 
a  mill-chain,  Farrar  v.  Stackpole  (Me.  1829)  6  Greenl.  154;  extra  rolls 
to  a  rolling  mill.  Ex  parte  Astbury  (1869)  L.  R.  4  Ch.  630;  Voorhis  v. 
Freeman  (1841)  2  Watts  and  Sergeant  116;  a  mill-stone  removed  to 
be  picked,  Wiston's  Case  of  Gray's  Inn  (1522)  14  Hen.  8,  25  pi.  6;  de- 
tachable wheels  belonging  to  a  polishing  machine.  Pierce  v.  George 
(1871)  108  Mass.  78. 

In  Bishop  v.  Bishop  (1854)  11  N.  Y.  123,  hop  poles  piled  up  in  a  yard 
between  seasons  were  held  to  pass  with  the  land  under  a  mortgage  thereof. 
The  poles,  of  course,  constituted  the  whole  "improvement"  in  this  case. 
The  facts  that  their  use  was  not  continual  and  that  therefore  they  were 
detached  during  part  of  the  year,  did  not  prevent  the  court  from  holding 
them  a  part  of  the  land. 
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nexed  accessories  to  "improvements"  on  land  which  are  treated 
as  part  of  it.  The  amendments  usually  made  are  an  alteration 
of  the  first  requisite  to  "actual  or  constructive  annexation"  and 
a  substitution  of  "special  adaptation"  for  "appropriation"  in 
the  second  requisite.  An  article  is  never  "constructively  an- 
nexed" to  land  unless  in  law  it  is  treated  as  part  of  it.  There- 
fore, "constructive  annexation"  is  clearly  not  a  prerequisite  to, 
but  a  result  of,  holding  an  object  to  be  a  part  of  the  land.  Fur- 
thermore, though  "special  adaptation,"  in  a  rather  indefinite 
degree,  is  generally  a  characteristic  of  unattached  accessories  to 
land,'  and  though  it  is  always  strong  evidence  of  intent  to  make 
the  object  an  accessory,  it  is  not  a  characteristic  of  all  "im- 
provements" on  land.  For  instance,  buildings,  one  of  the  most 
common  kinds  of  "improvements,"  are  generally  not  "specially 
adapted"  to  the  land  on  which  they  are  used;  and  again,  it  can- 
not correctly  be  said  that  machinery  "improvements"  are 
"specially  adapted"  to  the  use  of  the  building  in  which  they  are 
located.  It  is  better  to  make  a  separate  digest  of  specifications 
for  an  unannexed  accessory.  In  order  that  an  unannexed  object 
(other  than  a  temporarily  detached  "improvement"  or  compon- 
ent part  of  an  "improvement"  which  is  treated  as  part  of  the 
land  as  of  course*)  may  come  within  class  (3)  of  my  classifica- 
tion, it  must  be  "specially  adapted"  to  and  complementary  of 
some  "improvement"  on  the  land.  If  it  meets  these  require- 
ments, whether  or  not  it  shall  be  considered  a  part  of  the  land  is 
determined  by  the  same  rules  as  determine  the  question  for 
annexed  articles  in  class  (3). 

It  is  sometimes  assumed  by  writers  on  the  law  of  "fixtures" 
that  after  a  chattel  has  once  been  annexed  to  land  in  a  substantial 
and  permanent  manner  as  an  "improvement,"  there  is  some 
technical  difl&culty  in  the  way  of  treating  it  as  a  separate  object 
of  property  again  before  some  act  of  physical  severance  has 
occurred.     With  respect  to  articles  falUng  within  class  (2)  of  my 


•This  "simple"  statement  illustrates  the  futility  of  generalization 
in  such  a  matter.  Even  in  this  labyrinthian  form  the  rule  is  not  an 
accurate  digest  of  the  law  for  all  jurisdictions.  For  instance,  in  New 
York  a  chattel  claimant  with  rights  valid  against  the  person  who  was 
the  landowner  at  the  time  of  annexation  may  enforce  his  claim  even 
against  a  subsequent  purchaser  of  the  land  (I  use  this  term  with  a  broad 
meaning)  for  value  without  notice.  Furthermore,  before  its  effect  can 
be  understood,  it  must  be  interpreted  and  elucidated.  For  the  interpre- 
tation and  elucidation  see  pp.  20  et  seq. 

» Bishop  V.  Bishop  (1854)  11  N.  Y.  123;  Goodrich  v.  Jones  (N.  Y. 
1841)  2  Hill  142;    Wadleigh  v.  Janvrin  (i860)  41  N.  H.  503. 
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classification  this  difl&culty  clearly  is  well  conceived.  An  object 
incorporated  in  fact  into  another  cannot  cease  to  be  part  and 
parcel  of  the  object  into  which  it  has  been  merged  before  some 
act  has  restored  to  it  its  separate  identity.  With  respect  to  those 
articles  which  have  not  become  merged  into  land  in  fact,  how- 
ever, the  difl&culty  is  fanciful  and  scholastic.  "Improvements" 
in  this  class  are  considered  part  of  the  land,  (i)  because  they  are 
so  particularly  and  exclusively  appropriated  to  use  in  connection 
with  and  on  the  land  that  to  consider  them  "improvements" 
will  not  run  counter  to  common  sense,  and.  (2)  because  it  is  the 
actual  or  the  "reasonably  presumable"  intent  of  the  landowner 
that  they  shall  be  so  treated.  The  intent  of  the  landowner, 
actual  or  "reasonably  presumable,"  was  the  thing  which  deci- 
sively made  them  part  of  the  land;  why  should  not  the  same 
important  criterion  settle  the  question  whether  or  not  the 
article  shall  now  be  treated  as  a  separate  thing?  The  courts, 
with  but  infrequent  exceptions,  admit  that  "constructive  sev- 
erance" is  sufl&cient  to  justify  treating  an  "improvement"  in 
class  (3)  as  once  more  a  separate  object  as  far  as  the  rights  of 
the  parties  consenting  to  the  "constructive  severance"  are  con- 
cerned.*   Parties  not  agreeing  to  it  may,  in  some  cases,  prevent 


'See:  Manwaring  v.  Jenison  (1886)  61  Mich.  117;  Tyson  v.  Post 
(1888)  108  N.  Y.  217;  Fortraan  v.  Goepper  et  al.  (1863)  14  Oh.  St.  558; 
Fuller  V.  Tabor  (1855)  39  Me.  519;  Shaw  v.  Carbrey  (1866)  13  Allen  46a 
(dictum). 

Contra:  Gibbs  v.  Estey  et  al.  (i860)  15  Gray  587;  Burk  v.  Hollis 
(1867)  98  Mass.  55.  These  Massachusetts  cases  are  based  on  unsatisfac- 
tory reasoning  and  should  not  be  followed.  Both  cases  might  have  been 
decided  as  they  were  on  the  ground  that  the  chattel  clamiant's  rights 
are  invalid  in  Massachusetts  against  a  subsequent  grantee  of  the  land  for 
value  without  notice.  Nevertheless  it  cannot  be  said  that  they  contain 
mere  dicta  on  the  point  under  discussion. 

The  case  of  Richardson  v.  Copeland,  6  Gray  536,  also  is  some- 
times cited  as  an  authority  contra  to  Tyson  v.  Post  and  Manwaring  v. 
Jenison.  It  has  no  bearing  whatsoever  on  this  question.  The  purchaser 
of  the  land  at  the  judicial  sale  acquired  all  the  property  cover«i  by  the 
mortgages  which  encumbered  the  land  at  the  time  the  steam  engine  and 
boiler  were  placed  upon  it.  The  judicial  sale  foreclosed  these  mortgages. 
The  erigine  and  boiler  were  attached  to  the  land  in  such  a  manner  that 
according  to  the  Massachusetts  rule  they  became  subject  to  the  lien  of 
the  prior  land  mortgages  (See  under  VIII.  farther  on).  Therefore  in 
spite  of  the  fact  that  the  purchaser  of  the  land  took  with  notice  of  the 
chattel  claimant's  rights  and  in  spite  of  the  combined  intent  of  the  land 
mortgagor  and  the  chattel  mortgagee  the  "fixture"  of  course,  passed  to 
the  land  purchaser  under  the  mortgage  foreclosure  sale.  It  is  true  that 
the  opinion  of  Chief  Justice  Shaw,  read  apart  from  the  facts  of  the  case, 
gives  countenance  to  the  view  that  it  stands  for  a  rule  in  accord  with 
Gibbs  v.  Estey  et  al.  and  Burk  v.  Hollis;  but  such  a  method  of  interpreting 
a  decision  is  not  lawyer-like.  The  case,  properly  interpreted  is  not  of 
the  same  effect  as  Gibbs  v.  Estey  and  Burk  v.  Hollis. 
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it  from  affecting  their  superior  claims  through  principles  which 
I  have  already  indicated.' 

Let  us  now  consider  briefly  the  considerations  involved  in 
some  of  the  principal  types  of  controversies  over  rights  in  "fix- 
tures." 


I.  Chattel  Claimant  vs.  Owner  of  Land  to  which  Chattel  Has  Been 
Annexed  Without  Chattel  Claimant's  Consent  or  FatUt. 

The  question  in  this  type  of  case  obviously  is :  Shall  the  chat- 
tel claimant  be  permitted  to  reclaim  his  chattel,  or  shall  he  be 
compelled  to  fall  back  on  his  remedy  for  damages?*  Generally 
speaking,  if  an  owner  of  a  chattel  loses  control  of  the  chattel 
through  the  wrongful  act  of  another,  he  can  follow  and  reclaim 
it  specifically  at  least  as  long  as  it  retains  its  identity  and  char- 
acter as  the  chattel  he  has  lost.'  If  it  loses  its  identity  through 
merger  into  another  object  of  property  belonging  to  some  one 
else,  he  can  no  longer  reclaim  it  specifically,  but  must  resort  to 
his  remedy  for  damages  against  anyone  who  may  have  invaded 
tortiously  his  property  right.*  Under  these  general  rules,  if  the 
chattel  comes  within  class  (2)  of  my  classification — ^i.  e.,  has 
been  merged  into  the  land  or  some  "improvement"  thereon  as  a 
matter  of  fact, — of  course  the  chattel  claimant  cannot  recover 


A  sale  and  transfer  of  title  to  a  building  apart  from  the  land  on 
which  it  stands  does  not  necessarily  convert  the  building  into  a  chattel. 
If  the  parties  treat  the  transaction  as  a  conveyance  of  land,  the  grantee 
will  hold  title  to  the  building  as  part  of  the  land,  and  not  as  a  chattel. 
Eddy  V.  HaU  (i88i)  5  Colo.  576. 

Of  course  a  mere  intent  of  the  landowner  to  remove  a  building  from 
land  will  not  ipso  facto  work  a  constructive  severance  of  the  building. 
There  must  be  something  to  show  that  the  building  is  regarded  as  a 
chattel.     People  v.  Jones  (1899)  120  Mich.  283. 

•  See  page  1 7  supra. 

'  The  law  of  fixtures  in  some  of  its  phases  presents  questions  of  the 
kind  which  are  usually  treated  under  the  topics  Accession,  Specification, 
and  Confusion.  The  law  on  these  subjects  may  be  found,  succinctly 
digested  in  Mr.  William  T.  Brantly's  little  book  "Principles  of  the  Law 
of  Personal  Property,"  Chapters  XIV.  and  XV.  The  propositions  con- 
tained in  the  next  two  sentences  supra  are  a  statement  of  so  much  of  it  as 
is  necessary  for  our  discussion.  We  are  not  concerned  with  the  right  of 
a  chattel  claimant  to  goods  which  merely  have  been  changed  in  character 
through  the  wrong  of  another  (specification);  or  which  have  become 
untraceable  through  intermingling  with  another's  goods  of  the  same 
kind  (confusion). 

»See:  Perkins  v.  Bailey  (1868)  99  Mass.  6i;  White  v.  Twitchell 
(1853)  25  Vt.  620;    Cross  V.  Marston  (1845)  ^7  Vt.  533. 

♦See:  Merritt  v.  Johnson  (1811)  7  Johns.  473;  5  Am.  Dec.  289; 
Brantly,  Pers.  Prop.  §  154. 
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it  specifically.'  But  suppose. the  chattel  falls  within  class  (3) 
— ^why  should  not  the  chattel  claimant  be  permitted  to  recover 
it  even  though  the  landowner  chooses  to  treat  it  as  part  of  the 
land?  It  has  not  lost  its  identity  either  by  change  of  char- 
acter or  by  merger  into  another  object.  It  may  be  treated  as  a 
part  of  the  land,  it  is  true;  but  it  need  not  be.  It  would  seem 
that  there  is  no  good  reason  in  common  sense  why  the  chat- 
tel claimant's  right  to  follow  and  reclaim  his  chattel  should  not 
be  extended  to  this  case ;  and  obviously,  if  my  discourse  has  been 
understood,  there  is  no  technical  reason.* 

II.  Chattel  Owner  who  Has  Annexed  His  Chattel  to  Another's 
Land  Without  That  Other's  Consent  or  who  Has  Ac- 
quiesced in  Such  Annexation  vs.  Landowner. 

In  this  type  of  case  the  chattel  becomes  armexed  to  the  land 
by  an  invasion  of  the  property  rights  of  the  landowner  to  which 
the  chattel  claimant  is  a  party.  The  question  is  whether  or  not 
he  may  reclaim  his  chattel  from  the  land  against  the  will  of  the 
landowner.  If  my  chattel  is  on  my  neighbor's  land  through  my 
fault,  I,  lacking  his  consent,  cannot  enter  to  take  it  without  be- 
coming a  trespasser.  However,  in  the  ordinary  case,  I  do  not 
lose  my  property  in  the  chattel.*  But  suppose  the  chattel  is  so 
placed  and  so  used  that  if  chattel  and  land  belonged  to  the  same 
party,  the  presumption  (based  on  ordinary  usage)  would  be  that 
it  was  part  of  the  land — shall  the  chattel  claimant  be  permitted 
to  retain  his  property  in  the  object  in  such  a  case  as  this,  or  shall 
the  will  of  the  landowner  to  retain  it  as  an  "improvement"  on 

'Jackson  v.  Walton  (1855)  28  Vt.  43;  Detroit  etc.  R  R.  Co.  v. 
Busch  (1880)  43  Mich.  571;  Woodruff  and  B.  Iron  Works  v.  Adams 
(1870)  37  Conn.  233;  Pierce  v.  Gnoddard  (1839)  32  Pick.  559;  Ricketts 
V.  Dorrd  (1876)  55  Ind.  470. 

*  Cross  V.  Marston  (1845)  17  Vt.  533  (semble);  Crippen  v.  Morrison 
et  al.  (1864)  13  Mich.  23  (semble) ;  Walker  et  al.  v.  Grand  Rapids  Flouring 
Mill  Co.  (1887)  70  Wis.  92  (semble);  Gill  v.  De  Armant  et  al.  (189a)  90 
Mich.  425;    Shoemaker  f.  Simpson  (1876)  16  Kan.  43. 

But  see  Reese  v.  Jared  (i860)  15  Ind.  142.  This  case  evidently  is 
based  on  an  erroneous  deduction  ^rom  a  quotation  from  Chancellor 
Kent's  Commentaries  to  the  effect  that  if  a  landowner  uses  tnaterials  of 
another  in  erecting  a  house  on  his  land,  the  owner  of  the  materials  cannot 
follow  them  specifically  but  must  rely  on  his  action  for  damages.  This 
is  the  basis  of  Judge  Wilde's  opinion  in  Pierce  v.  Goddard  (1839)  33  Pick. 
559.  The  reason  in  this  rule  is  plain:  the  materials  have  lost  their 
identity  in  fact  by  their  incorporation  into  the  new  house.  It  is  an 
entirely  different  thing  to  say  tnat  a  man  may  make  a  completed  house 
belonging  to  another  his  by  simply  attaching  it  to  his  land. 

•See:   Holmes  v.  Tremper  (1822)  20  Johns.  29. 
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his  land  be  given  effect?  The  courts,  in  condemnation  of  so 
gross  an  invasion  of  the  rights  of  the  landowner,  decide  in  his 
favor.* 

III.  Chattel  Claimant  who  Has  Annexed  His  Chattel  to  Land 

While  in  Adverse  Possession  vs.  Owner  of  Better  Title 
to  Land  who  Has  Recovered  Possession. 

This  type  differs  from  the  preceding  in  that  the  chattel 
claimant,  at  the  time  of  annexation  was  the  owner  of  the  land — 
i.  e.,  had  seizin — ^though  under  an  inferior  title.  The  rule  is  the 
same.  The  holder  of  the  better  title,  getting  possession  of  the 
land  by  paramount  right,  may  hold  against  the  chattel  claimant 
"fixtures"  which  apparently  were  meant  for  "improvements."* 
In  this  class  of  cases  we  have  a  technical  argument,  however,  to 
assist  whatever  considerations  of  public  pohcy  there  may  be  in 
favor  of  the  established  rule.  Since  the  chattel  claimant  was 
technically  owner  of  the  land  at  the  time  he  annexed  his  chattels 
and  was  claiming  the  rights  of  an  owner,  chattels  apparently 
intended  as  "improvements"  should  clearly  be  regarded  in  that 
light  during  his  occupancy  of  the  premises  and  the  holder  of  the 
paramount  right  to  the  land  upon  gaining  possession  on  technical 
grounds  should  get  these  "improvements"  as  well,  as  part  of 
the  land. 

IV.  Chattel  Claimant  Whose  Chattel  Has  Been  Annexed  to  Land 

With  Consent  0}  Landowner  thai  it  Shall  Remain  a  Chattel 
vs.  Landowner;  or  vs.  Those  Claiming  Under  Him  Not 
Purchasers  for  Value  Without  Notice,  and  Not  Prior 
Mortgagees,  of  the  Land. 

In  this  type  of  cases  the  only  question  is:  Shall  the  rights  of 
the  chattel  claimant  to  his  property  be  maintained  by  the  courts 

*  Ritchmyer  v.  Mores  (N.  Y.  1867)  3  Keyes  349;  Inhabitants  of 
First  Parish  of  Sudbury  I  V.  Jones  et  al.  (Mass.   i85i)8Cush.  184;  Merriam 

V.  Brown  et  al.  (1880)  128  Mass.  391. 

That  neither  the  chattel  claimant  nor  the  annexer  has  intentionally 
violated  the  rights  of  the  landowner  makes  no  difference  in  the  rule. 
The  law  requires  a  man  at  his  peril  to  ascertain  the  ownerehip  of  property 
with  which  he  meddles. 

Seymour  v.  Watson  (Ind.  1841)  5  Black.  555;  Burlereon  v.  Teeple 
(la.  1850)  2  Greene  542;  Kimball  v.  Adams  (1881)  52  Wis.  554  (Case 
might  have  gone  on  ground  that  other  party  was  purchaser  of  land  for 
value  without  notice). 

Cf :  Hines  v.  Ament  (1869)  43  Mo.  298;  Lowenberg  v.  Bemd  (1871) 
47  Mo.  297;    Matson  v.  Calhoim  (1869)  44  Mo.  368. 

*  Huebschmann  v.  McHenry  (1872)  29  Wis.  655;  Bracelin  v.  McLaren 
(1886)  59  Mich.  327;    Doscher  et  al.  v.  Blackiston  et  al.  (1879)  7  Ore.  143. 
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or  shall  they  concoct  some  arbitrary  rule  of  thumb  to  enable  the 
landowner  or  those  claiming  under  him  to  defraud  the  chattel 
claimant?  There  exists  no  consideration  of  justice  or  policy, 
nor  any  technical  principle  of  law  which  combats  the  chattel 
claimant's  right.  The  courts  accordingly  have  held  that  between 
the  parties  and  as  far  as  volunteers  and  purchasers  with  notice 
are  concerned  the  agreement  shall  be  effective  to  make  the  "fix- 
ture" a  separate  chattel.* 

V.  Heir  oj  Deceased  Owner  oj  Land  in  Fee  vs.  Personal  Repre- 
sentative oj  the  Landowner. 

The  question  in  this  tjrpe  of  case  is :  Shall  the  article  go  with 
the  land  to  the  heir  or  shall  it  be  treated  as  a  chattel  and  hence 
personalty?  There  would  seem  to  be  no  reason  why  the  deceased 
landowner's  actual  intention  should  not  be  made  the  decisive 
test  in  this  sort  of  controversy.*    It  is  erroneous  to  suppose  that 

»  "They  were  not  so  absorbed  or  merged  in  the  realty,  that  their 
identity  as  personal  chattels  was  lost;  and  unless  such  an  effect  has 
been  produced,  there  is  no  reason  in  law  or  justice  for  refusing  to  give 
effect  to  the  agreement,  by  which  they  were  to  retain  their  original  char- 
acter." Per  Denio,  J.  in  Ford  v.  Cobb  et  al.  (1859)  20  N.  Y.  344  at  p. 
353;  District  Township  of  Corwin  v.  Moorehead  (1876)  43  la.  466;  How- 
ard V.  Fessenden  (1867)  14  Allen  124;  Dolliver  v.  Ela  (1880)  128 
Mass.  557;  Manwaring  v.  Jenison  (1886)  61  Mich.  117;  Merchants' 
National  Bank  v.  Stanton  (1893)  55  Minn.  211;  Tyson  et  al.  v.  Post  (1888) 
108  N.  Y.  217;  Fortman  v.  Goepper  et  al.  (1863)  14  Oh.  St.  558;  Fischer 
et  al.  V.  Johnson,  Lane  &  Co.  et  al.  (1898)  106  la.  181;  Ham  v.  Kendall 
(1873)  III  Mass.  297;  IngersoU  v.  Barnes  (1881)  47  Mich.  104;  Crippen 
V.  Morrison  (1864)  13  Mich.  23;    see  also  cases  under  IX. 

The  agreement  that  the  object  shall  remain  a  chattel  need  not  be 
expressed;  it  may  be  implied  from  the  circumstances  of  the  case;  and 
apparently,  in  the  absence  of  evidence  to  the  contrary,  the  mere  facts 
that  the  chattel  claimant  annexed  the  "fixture"  for  his  own  use  as 
licensee  of  the  landowner  will  constitute  prima  facie  evidence  of  an 
agreement  that  it  should  remain  the  chattel  of  the  licensee:  Fischer  et 
al.  V.  Johnson,  Lane  &  Co.  et  al.,  supra;  Howard  v.  Fessenden,  supra;  Mer- 
chants' National  Bank  v.  Stanton,  supra. 

If  the  chattel  claimant  acquiesces  in  the  attachment  of  his  chattel 
to  land  in  such  a  maimer  that  it  becomes  apparently  an  "improvement" 
although  the  landowner  has  consented  to  the  annexation,  the  chattel 
claimant  will  not  be  entitled  to  claim  the  "fixture"  as  a  chattel  unless 
the  land  owner  has  expressly  or  impliedly  agreed  that  it  shall  remain  a 
chattel;  because  in  such  a  case  the  natural  interpretation  of  the  facts 
would  be  that  the  landowner  permits  the  chattel  to  be  annexed  with 
the  understanding  that  it  shafi  become  part  of  the  land.  Monroe  v. 
Armstrong  et  al.  (1901)  179  Mass.  165;  McLaughlin  v.  Nash  (1867)  14 
Allen  136;  Washburn  et  al.  f .  Sproat  (1820)  16  Mass.  449;  Hinkley  & 
Egery  Iron  Co.  v.  Black  (1880)  70  Me.  473;  Morrison  v.  Berry  (1880) 
42  Mich.  389;   Jenks  et  al.  v.  Colwell  et  al.  (1887)  66  Mich.  420. 

'  With  tlie  exception  of  cases  in  which  the  landowner  has  made  an 
agreement  with  another  that  the  "fixture"  shall  remain  a  chattel  there 
is  seldom  any  direct  evidence  of  the  landowner's  intent.  Necessarily, 
therefore,  in  the  great  majority  of  cases,  only  his  "reasonably  presum- 
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to  establish  such  a  test  is  to  give  the  landowner  the  power  to 
make  certain  of  his  property  realty  or  personalty  at  his  caprice. 
The  effect  of  the  rule  simply  is  that  if  the  landowner  treats  objects 
of  property  of  a  certain  class  as  "improvements"  on  the  land, 
in  the  absence  of  superior  conflicting  rights  of  others  the  courts 
will  treat  them  in  the  same  way.  The  result  is  that  in  a  contro- 
versy between  heir  and  administrator  the  articles  in  question 
go  with  the  land  to  the  heir  if  they  are  part  of  the  land;  other- 
wise not.  If  they  go  to  the  heir,  they  are  real  property;  but  they 
are  not  real  property  because  of  a  specific  intent  of  the  land- 
owner to  that  effect. 

VI.  Grantor  of  Land  vs.  His  Grantee;  Mortgagor  vs.  Mortgagee 
(As  to  What  Property  Mortgage  Covered  at  Time  Con- 
veyance Took  Effect);  Personal  Representative  of  De- 
ceased Landowner  vs.  Devisee. 

In  this  tjrpe  the  question  is:  What  does  the  conveyance  prop- 
erly construed  cover?  Sometimes  the  wording  of  the  convey- 
ance is  such  that  the  articles  pass  under  it  without  any  question 
as  to  whether  or  not  they  are  part  of  the  land  being  material  to  a 
decision.*  When,  however,  the  articles  must  be  brought  within 
the  term  "land"  or  its  equivalent  in  order  to  be  included  within 
the  scope  of  the  conveyance,  a  decision  of  the  case  necessarily 
rests  upon  the  question  whether  or  not  the  object  shall  be  treated 
as  part  of  the  land.     When  the  party  claiming  under  the  convey- 

able  intent"  can  be  ascertained.  The  statements  found  in  some  of  the 
cases  to  the  dOfect  that  the  actual  intent  of  the  landowner  is  immaterial 
are  either  (as  for  instance  in  Snedeker  v.  Warring  (1854)  la  N.  Y.  170) 
merely  decisions  that  his  secret  intent  cannot  be  permitted  to  overcome 
his  "reasonably  presumable  intent"  in  a  controversy  against  certain 
classes  of  persons  who  had  no  notice  of  it;  or  they  are  mere  dicta  based 
on  an  erroneous  idea  that  to  give  effect  to  the  actual  intent  of  the  land- 
owner would  be  to  permit  him  to  give  to  real  property  the  legal  attributes 
of  personality  and  vice  versa  at  his  own  pleasure. 

Frequently  it  has  been  stated  that  the  rule  is  the  same  between  heir 
and  personal  representative,  personal  representative  and  devisee,  and 
grantor  and  grantee.  The  rule  should  be  the  same  as  far  as  the  heir 
and  the  devisee  are  concerned ;  they  are  both  volunteers  and  both  there- 
fore should  be  boimd  by  the  actual  intent  of  the  deceased  landowner; 
but  a  grantee  for  value  should  only  be  bound  by  the  "reasonably  pre- 
sumable intent."  Of  course  even  between  grantor  and  volunteer  grantee, 
the  "parol  evidence"  rule  will  render  immaterial  evidence  of  oral  stipula- 
tions made  at  the  time  the  grant  was  made. 

For  examples  of  cases  mvolving  respective  rights  to  "fixtures"  of 
heir  and  personal  representative,  see:  Bishop  v.  Bishop  (1854)  11  N.  Y. 
133;  Bainway  v.  Cobb  (1868)  99  Mass.  457;  Kinsell  v.  Billings  (187a) 
35  la.  154. 

»See:  Farrar  v.  Stackpole  (Me.  1829)  6  Greenl.  154. 
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ance  is  a  volunteer,  there  is  no  reason  why  the  same  criterion 
should  not  be  applied  as  in  cases  between  heir  and  personal 
representative.  When  the  person  claiming  under  the  convey- 
ance is  not  a  volunteer,  however,  the  rule  of  "construction"  I 
have  mentioned  before  would  operate  to  make  the  "reasonably 
presumable  intent"  the  criterion.' 

VII.  Landowner  vs.  Sheriff  who  Has  Levied  on  His  Alleged 
Improvements  as  Chattels;  or  vs.  Purchaser  at  Execu- 
tion Sale. 

The  question  in  this  type  of  case  is:  Shall  the  objects  be 
treated  as  separate  chattels  for  purposes  of  execution  as  against 
the  landowner  in  favor  of  his  creditors  or  shall  they  be  treated 
as  "improvements"  on  the  land?'  PubUc  poUcy  seems  to  require 
that  in  a  case  of  this  sort  the  decision  should  not  turn  on  the  secret 
intent  of  the  landowner.  The  sheriff  should  be  able  to  tell  from 
external  appearances  what  is  land  and  what  not.  Furthermore, 
to  give  effect  to  the  secret  intent  of  the  landowner  would  open 
the  door  to  litigation  and  fraud.  Probably  ^'the  reasonably 
presumable  intent"  of  the  landowner  is  the  rule  in  this  type  of 
case. 

VIII.  Rights  of  a  Mortgagee  of  Land  in  "Fixtures"  Annexed  to 

the  Land  After  He  has  Taken  His  Mortgage. 

In  this  type  of  case  the  question  concerns  the  extent  of  the 
mortgagee's  rights  in  the  land.   In  some  states,  of  which  Massa- 

•See:  Mott  v.  Palmer  (1848)  i  N.  Y.  564;  Snedeker  v.  Warring 
(1854)  12  N.  Y.  170;  Wadleigh  v.  Janvrin  (i860)  41.  N.  H.  503;  Smyth 
V.  Sturees  (1888)  108  N.  Y.  495;  DoUiver  v.  Ela  (1880)  128  Mass.  557. 

Wnen  the  question  is  simply  the  effect  of  the  conveyance,  of  course, 
the  "parol  evidence"  rule  renders  immaterial  evidence  of  oral  stipula- 
tions between  the  parties  at  the  time  of  the  conveyance  or  negotiations. 
Leonard  v.  Clough  et  al.  (1892)  133  N.  Y.  292;  Noble  v.  Bosworth  (1837) 
19  Pick.  314. 

For  examples  of  controversies  as  to  the  effect  of  a  conveyance  or 
mortgage  of  land  on  "fixtures"  see:  Teaff  v.  Hewitt  (1853)  i  Oh.  St.  511; 
The  Ottumwa  Woolen  Mill  Co.  v.  Hawley  (1876)  44  la.  57;  Goodrich  v. 
Jones  (N.  Y.  1841)  2  Hill  142.  Cf.  Harris  v.  Scovel  (1891)  85  Mich. 
32;  McRea  v.  Central  Nat.  Bank  of  Troy  (1876)  66  N.  Y.  489;  Smith 
V.  Blake  (1893)  96  Mich.  542;  Union  Bank  v.  Emerson  (1818)  15  Mass. 
159;  Kennard  v.  Brough  et  al.  (1878)  64  Ind.  23;  Potter  v.  Cromwell 
(1869)  40  N.  Y.  287;  MeKeage  w.  Hanover  Fire  Insurance  Co.  (1880) 
81  N.  Y.  38;  Weston  v.  Weston  (1869)  102  Mass.  514;  Jenkins  et  al.  v. 
McCurdy  (1880)  48  Wis.  628;  Freeland  v.  Southworth  (1840)  24  Wend. 
191. 

'  For  cases  involving  this  question  see  Voorhis  v.  Freeman  (Pa. 
1841)  2  Watts  &  Sergeant  116;  Murdock  v.  Gifford  (1858)  18  N.  Y.  28; 
Rice  V.  Adams  (Del.  1847)  4  Harr.  332;  The  Cong.  Soc.  of  Dubuque  v. 
Fleming  (1861)  11  la.  533;  Kelley  v.  Border  City  Mills  (1879)  126  Mass. 
148. 
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chusetts  is  an  instance,  a  mortgagee  is  regarded  at  law  as  the 
owner  of  the  land.  The  rights  of  use  and  occupation  of  the 
mortgagor  are  but  little  greater  than  those  of  a  tenant  at  will. 
Even  before  foreclosure  or  default,  the  mortgagee  may  sue  at 
law  either  the  mortgagor  or  a  stranger  for  any  damage  to  the 
premises  or  any  removal  of  "improvements."*  It  is  very  natural 
that  courts  entertaining  this  conception  of  the  mortgagee's 
rights  in  the  land  should  hold  that  when  the  mortgagor  places 
articles  on  the  premises  of  such  a  nature  and  in  such  a  manner 
that  if  there  existed  no  mortgage,  the  presumption  would  be 
that  they  were  "improvements,"  the  mortgagor  will  not  be 
permitted  to  deny  that  they  are  such  and  subject  to  the  mortgage.* 
Since  a  mortgagor  cannot  cause  a  "fixture"  apparently  an  "im- 
provement" to  be  treated  as  a  separate  chattel  against  the  claims 
of  the  mortgagee,  a  conditional  vendor  of  a  chattel  or  a  chattel 
mortgagee  cannot  make  effective  against  the  land  mortgagee 
an  agreement  with  the  land  mortgagor  that  the  chattel  shall  be 
treated  as  a  chattel  after  it  has  become  apparently  an  "im- 
provement" on  the  land;  nor  can  any  chattel  claimant  enforce 
against  the  mortgagee  his  claims  to  a  "fixture"  which  has  been 
placed  in  this  situation  with  his  acquiescence  unless  the  mort- 
gagee has  expressly  or  impUedly  promised  to  treat  it  as  a  chattel.* 
In  other  states,  of  which  New  York  is  an  illustration,  the 
mortgagee,  before  foreclosure,  is  treated  as  a  mere  Uenor;  the 
mortgagor  is  regarded  as  the  real  owner  both  at  law  and  in 
equity.  Before  foreclosure  proceedings,  the  mortgagee  can 
bring  no  suit  against  the  mortgagor  or  a  third  person  for  dis- 
mantling the  premises  of  improvements  unless  his  security  is 
threatened.*    If  he  can  show  that  the  acts  of  the  tenant  or  the 

>  Wilbur  V.  Moulton  (iStq)  127  Mass.  509;  Wilmarth  v.  Bancroft 
(1865)  10  Allen  348. 

•Southbridge  Savings  Bank  v.  Mason  (1888)  147  Mass.  500;  Mc- 
Connell  v.  Bloo<r(i877)  123  Mass.  47. 

The  mortgagor's  intent  to  treat  "fixtures"  in  class  (3)  not  apparently 
"improvements"  as  chattels  will  be  effective  in  favor  of  a  chattel  claimant. 
Carpenter  v.  Walker  et  al.  (i886)  140  Mass.  416;  Maguire  v.  Park  (1885) 
140  Mass.  21. 

•Thompson  v.  Vinton  (1876)  121  Mass.  139;  Hunt  v.  Bay  State 
Iron  Co.  et  al.  (1867)  97  Mass.  279;  Meagher  v.  Hayes  et  al.  (1890)  152 
Mass.  228;  Tarbell  v.  Page  (1892)  155  Alass.  256;  Clary  v.  Owen  et  al. 
(i860)  15  Gray  522;    Lynde  v.  Rowe,  Jr.  et  al.  (1866)  12  Allen  100. 

If  the  land  mortgagee  waives  his  rights  either  before  or  after  annexa- 
tion and  consents  to  the  retention  of  title  to  the  "fixture"  as  a  chattel, 
the  chattel  claimant  may  take  the  "fixture"  free  from  the  lien  of  th« 
land  mortgage.  Bartholomew  v.  Hamilton  et  al.  (1870)  105  Mass.  239; 
Hawkins  v.  Hersey  (1894)  86  Me.  394. 

'Peterson  v.  Clark  (N.  Y.  1818)  15  Johns.  205. 
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third  party  tend  to  defraud  him  of  his  security,  he  may  obtain 
aid  from  equity  by  injunction  or  otherwise.'  The  mortgagor 
has  the  power  as  against  the  mortgagee  before  foreclosure  to 
determine  the  question  whether  or  not  any  chattel  in  class  (3) 
shall  be  treated  as  an  "improvement."  Therefore  in  these  states 
a  third  person's  claims  to  a  "fixture"  as  a  chattel,  before  fore- 
closure, are  not  affected  by  the  land  mortgage.'  At  the  time  of 
foreclosure  proceedings  the  land  mortgagee  will  be  given  a 
claim  on  the  "fixtures"  prior  to  that  of  the  mortgagor;  and 
prior  to  that  of  other  chattel  claimants  in  so  far  as  a  removal  of 
the  "fixtures"  will  damage  the  remainder  of  the  premises  caus- 
ing a  diminution  of  their  value  below  the  amount  of  the  mortgage 
debt.' 

» Van  Pelt  v.  McGraw  (1850)  4  N.  Y.  no. 

»TiflFt  V.  Horton  (1873)  53  N.  Y.  377;  (Cf.  the  later  case  of  McFadden 
V.  Allen  et  al.  (1892)  134  N.  Y.  489,  in  which  it  was  held  that  the  chattel 
claimant  by  fraud  and  laches  was  estopped  from  successfully  enforcing 
his  claims  to  the  "fixtures";  Sheldon  et  al.  v.  Edwards  (1866)  35  N.  Y. 
879;  Crippen  V.  Morrison  (1864)  13  Mich.  23;  Merchants'  Nat.  Bank  v. 
Stanton  (1803)  55  Minn.  211;  Northwestern  Mut.  Life  Ins.  Co.  v.  George 
et  al.  (1899)  77  Minn.  319;  Binkley  v.  Forkner  et  al.  (i888)  117  Ind, 
176;  The  N.  Y.  Invest.  &  Improv,  Co.  v.  Cosgrove  et  al.  ^1901)  47  N.  Y. 
App.  Div.  35;  aflf'd.  without  opinion  167  N.  Y.  601.  Apparently  the 
English  law  effects  the  same  practical  result  between  chattel  conditional 
vendor  or  mortgagee  and  prior  land  mortgagee:  See  cases  collated  and 
commented  upon  in  15  L.  Quart.  Rev   165. 

» Binkley  v.  Forkner  et  al.  supra;  Northwestern  Mut.  Life  Ins.  Co. 
V.  George  et  al.,  supra;  The  Bass  Foundry  and  Machine  Works  v.  Gallen- 
tine  et  al  (1884)  99  Ind  525;  Davidson  v.  Westchester  Gas  Light  Co, 
(1885)  99  N.  Y.  558. 

The  extent  of  a  land  mortgagee's  rights  over  the  land  before  foreclos- 
ure varies  greatly  in  detail  in  the  different  states.  I  have  given  Massa- 
chusetts and  New  York  as  typical  examples  of  the  two  extremes.  Be- 
tween these  two  extremes — one  representing  the  minimum  of  control 
under  the  strictest  application  of  the  ' '  lien  theory ' '  and  the  other  the 
very  extensive  rights  under  the  old  "legal  title"  common -law  theory — 
there  exist  various  slightly  differing  grades.  The  differences  in  detail 
often  are  due  to  statutes.  It  must  not  therefore  be  surmised  that  in 
every  state  where  the  "lien  theory"  of  a  mortgage  on  land  prevails  the 
mortgagee  has  as  little  control  over  "fixtures"  as  he  does  in  New  York; 
nor  that  in  every  State  where  the  "common  law  theory"  prevails  the 
mortgagee  has  the  same  large  control  over  "fixtures"  that  he  has  in 
Massachusetts.  It  is  perfectly  consistent  with  the  maintenance  of  the 
"lien  theory"  in  a  less  radical  form  to  hold  it  a  duty  of  the  mortgagor 
to  subject  apparent  improvements  which  he  makes  on  the  land  to  the 
lien  of  the  mortgage  and  a  right  of  the  mortgagee  to  claim  priority  for 
his  lien  over  these  improvements;  in  other  words  the  change  of  the 
mortgagor's  rights  from  equitable  to  legal  does  not  necessarily  work 
radical  difference  in  the  substance  of  the  rights;  nor  does  an  adherence 
to  the  "legal  title  theory"  necessarily  mean  that  the  mortgagee  has  the 
same  full  measure  of  authority  over  the  land  that  he  has  in  Massachusetts. 
We  should  not  be  surprised  therefore  to  find  that  in  Vermont,  where  the 
' '  legal  title  theory "  of  a  mortgage  prevails,  one  who  has  gone  into  pos- 
session of  land  and  erected  valuable  improvements  under  license  from  a 
mortgagor  has  a  right  to  the  improvements  superior  to  that  of  the  land 
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IX.  Chattel  Claimant  Who  Has  Acquiesced  in  the  Annexation 
of  a  Chattel  to  Land  Under  Agreement  with  Landowner 
That  It  Shall  Remain  a  Chattel  vs.  Subsequent  Grantee,  or 
Mortgagee,  Who  Has  Paid  Value  and  Taken  His  Interest 
in  the  Land  without  Notice  Actual  or  Constructive  of 
Chattel  Claimant's  Rights. 

Independent  of  the  recording  acts,  there  is  no  reason  why 
the  chattel  claimant  should  not  prevail  in  this  type  of  controversy. 
At  common  law  a  man  was  bound  to  take  note  at  his  peril  of  the 
validity  or  invaUdity  of  his  vendor's  title.  Therefore,  though 
the  chattels  are  of  such  a  nature  and  so  annexed  to  the  land 
that  they  would  pass  under  the  conveyance  if  they  belonged  to 
the  mortgagor  or  vendor,  there  is  no  reason,  independent  of  the 
recording  acts,  why  legal  rights  of  third  persons  in  these  chattels 
should  be  barred  by  the  conveyance.  Our  recording  acts,  how- 
ever, require  that  certain  contracts  and  conveyances  afifecting 
land  shall  be  recorded  in  order  to  be  effective  against  purchasers 
of  the  land  for  value  without  notice;  and  the  courts  of  most  of 
our  states  deem  that  the  poUcy  established  by  these  acts'  demands 
that  interests  in  "fixtures"  apparently  a  part  of  the  land,  shall 
appear  on  the  land  records  in  order  to  be  effectual  against  per- 

mortgagee  (Paine  v.  McDowell  et  al.  (1898)  71  Vt.  28;  and  see  also 
Campbell  et  al.  v.  Roddy  et  al.  (1888)  44  N.  J.  Eq.  244);  nor  that  in  Wis- 
consin where  the  "lien  theory"  of  a  mortgage  is  established,  the 
mortgagee  has  the  same  priority  of  claim  to  "fixtures"  placed  upon  the 
land  after  the  mortgage  is  given  that  he  has  in  Massachusetts.  Fuller- 
Warren  Co.  V.  Harter  (1901)  no  Wis.  80.  See  also,  The  State  Savings 
Bank  v.  Kercheval  (1877)  65  Mo.  682.  My  purpose  in  this  section  has 
been  merely  to  show  that  the  principles  underlying  the  cases  of  type 
VIII  are  not  peculiar  to  the  law  of  "fixtures"  nor  in  any  respect  anomal- 
ous; but  depend  upon  the  view  which  is  taken  of  the  rights  of  the  mort- 
gagee over  the  land  before  foreclosure  in  the  particular  jurisdiction  in 
question.  According  as  his  rights  are  broad  or  narrow,  so  will  the  power 
of  determining,  whether  an  apparent  improvement  in  class  (3)  shall  be 
treated  as  a  chattel  or  as  a  part  of  the  land,  be  his.  This  part  of  the 
law  of  "fixtures"  then  is  really  a  part  of  the  law  of  mortgages. 

A  vendor  under  a  contract  for  the  conditional  sale  of  land  providing 
for  possession  by  the  vendee  until  default,  is  in  a  position  analogous  to 
that  of  a  land  mortgagee;  and  his  rights  in  "fixtures"  put  upon  the 
land  by  the  vendee  are  generally  fashioned  by  the  same  principles.  See 
and  cf.  with  the  cases  cited  above:  Westgate  v.  Wixon  (1880)  128 
Mass.  304;  McLaughlin  v.  Nash.  (1867)  14  Allen  136;  Hinkley  & 
Egery  Iron  Co.  v.  Black  (1880)  70  Me.  473;  Ogden  v.  Stock  (1864)  34 
III.  522;  Taylor  v.  Collins  et  al.  (1881)  51  Wis.  123;  Bunill  v.  Wilcox 
Lumber  Co.  et  al.  (1887)  65  Mich.  571;  Harris  v.  Hackley  (1901)127 
Mich.  46.  See  also  Miller  v.  Wilson  et  al.  (1887)  71  la.  610  (Land  purchase 
money-lienor  v.  mortgagees  of  chattel  annexed  by  the  purchaser  of  the 
land.) 

'  It  is  to  be  noted  that  the  law  of  conditional  sales  of  chattels  and 
requirements  that  chattel  mortgages  be  recorded  also  affect  this  type 
of  cases. 
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sons  protected  by  these  statutes.'  The  courts  of  New  York 
and  perhaps  of  some  few  other  states  apparently  do  not  agree  in 
this  judicial  extension  of  the  effect  of  the  recording  acts  and 
therefore  permit  the  chattel  claimants  to  enforce  their  rights 
even  against  purchasers  for  value  without  notice.^ 

X.   Landlord  vs.  Tenant:    Personal  Representative  0}  Tenant  for 
Life  vs.  Remainderman  or  Reversioner. 

The  question  which  most  frequently  arises  in  this  type  of 
cases  is  not  whether  the  object  in  litigation  has  become  a  part 
of  the  land,  but  whether,  even  though  it  is  a  part  of  the  land, 
the  tenant  or  personal  representative  has  a  right  to  remove  it  at 
the  end  of  or  during  the  term.'    It  is  clear  that  the  tenant  or  his 

'  Breiman  et  al.  v.  Whitaker  et  al.  (1864)  15  Oh.  St.  446;  Trull  v. 
Fuller  (1848)  28  Me.  545;  Thomson  v.  Smith  (1900)  in  la.  718  (Court 
relies  somewhat  on  a  section  of  the  Iowa  Code  concerning  conditional 
sales  of  chattels);  Stillman  v.  Flenniken  (1882)  58  la.  450;  BringholfT 
V.  Munzenmaier  et  al.  (1866)  20  la.  513;  Powers  v.  Dennison  et  al.  (1858) 
30  Vt.  752;  South  Bridge  Savings  Bank  v.  Stevens  Tool  Co.  (1881)  130 
Mass.  547;  Smith  Paper  Co.  v.  Servin  (1881)  130  Mass.  511;  Southbridge 
Savings  Bank  v.  Exeter  Machine  Works  (1879)  127  Mass.  542;  Ridgeway 
Stove  Co.  V.  Way  (1886)  141  Mass.  557.  Cf.  Jennings  v.  Vahey  (1903) 
183  Mass.  47;  and  Wentworth  et  al.  v.  Woods  Machine  Co.  et  al  (1895) 
163  Mass.  28;  Pierce  et  al.  v.  George  (1871)  108  Mass.  78;  Watson  v. 
Alberts  (1899)  120  Mich.  508;  Wickes  Bros.  v.  Hill  (1897)  115  Mich. 
333;  Knowlton  et  al.  v  Johnson  (1877)  37  Mich.  47;  Manwaring  v. 
Jenison  (1886)  61  Mich.  117;  and  Johnson  v.  Bratton  (1897)  112  Mich. 
319;  Hobson  V.  Goringe  [1897]  i  Ch.  Div.  182  (accord  as  to  practical 
result). 

*Ford  V.  Cobb  et  al.  (1859)  20  N.  Y.  344;  Mott  v.  Palmer  (1848) 
I  N.  Y.  564;  Hilbome  v.  Brown  (1835)  12  Me.  162;  Warren  v.  Liddell 
(1895)  no  Ala.  232;    Cross  v.  Marston  (1845)  17  Vt.  533. 

'  The  fact  that  a  chattel  which  has  been  annexed  to  the  land  by 
the  tenant  of  a  particular  estate  in  such  a  manner  that  if  the  tenant 
owned  the  land  m  fee,  the  presumption  would  be  that  the  "fixture" 
was  part  of  the  land,  (with  the  exception  of  "trade  fixtures")  cannot 
be  removed  during  or  at  the  end  of  his  term,  is  one  phase  of  the  obliga- 
tions and  rights  which  exist  between  a  tenant  of  a  particular  estate  and 
the  landlord,  reversioner,  or  remainderman.  From  a  study  of  the  old 
law  of  waste  it  may  be  gathered  that  the  law  placed  upon  the  tenant  in 
possession  (unless  ne  was  dispunishable  for  waste)  the  duty  of  preserv- 
mg  the  property  for  the  owner  of  the  estate  of  inheritance.  He  could 
make  no  change  in  its  general  physical  characteristics;  nor  build  new 
buildings;  nor  suffer  buildings  or  improvements  to  fall  to  ruin  for  lack 
of  repairs  without  being  liable  to  the  action  of  waste  with  its  grievous 
penalties.  If  he  did  build  a  new  building,  and  then  pulled  it  down  or 
suffered  it  to  fall  into  decay  he  was  guilty  of  two  separate  acts  of  waste. 
The  building  became  part  01  the  land  when  it  was  erected  and  tearing  it 
down  would  lay  the  tenant  open  to  another  charge  of  waste.  (Co.  Lit. 
53a  and  53b.)  It  would  be  at  variance  with  the  policy  which  was  behind 
these  rules  to  permit  the  tenant  to  claim  as  chattels  the  apparent  im- 
provements he  might  make  on  the  premises.  Hence  the  old  law  ignored 
the  actual  intent  of  the  tenant  to  treat  these  apparent  improvements  as 
his  separate  chattels.     The  old  law  of  waste  has  been  tempered  con- 
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representative  can  claim  as  chattels  all  things  which  the  tenant 
has  placed  on  the  land  and  which  are  not  of  such  a  nature  and 
so  attached  that  they  would  be  regarded  as  "improvements"  if 
the  controversy  were  between  vendor  and  vendee  as  to  what  the 
term  "land"  included.*  Things  which  would  be  regarded  as 
"improvements"  in  such  a  controversy  according  to  the  weight 
of  authority,  are  regarded  as  part  of  the  land  before  severance 
by  the  tenant  even  though  they  fall  within  that  class  of  "fix- 
tures" which  a  tenant  is  permitted  by  law  to  remove  during  or 
at  the  expiration  of  his  term,  in  the  absence  of  any  stipulation 
concerning  them.*  The  tenant  cannot  treat  "fixtures"  of  this 
sort  as  chattels  separate  from  the  land  without  an  express  or 
implied  agreement  with  the  landlord,  reversioner,  or  remainder- 
man that  he  may  do  so;'  nor  in  the  absence  of  agreement  can 
he  remove  such  "fixtures"  with  the  exception  of  "trade  fixtures." 
These  he  may  remove  during  or  at  the  end  of  the  term  or  while 
he  continues  in  possession  rightfully;  or  if  his  tenancy  is  of 
uncertain  duration,  within  a  reasonable  time  after  its  termination ; 
unless  he  has  expressly  or  impliedly  waived  his  right  to  do  so.* 

siderably  in  the  course  of  time;  and  it  should  be  noted  that  it  is  with 
respect  to  controversies  over  "fixtures"  of  this  type  that  a  "relaxing 
of  the  rigor"  of  the  old  rule  in  favor  of  the  tenant  may  be  predicated. 
The  present  law  of  "fixtures"  evidences  a  liberal  construction  of  the 
right  of  the  tenant  to  remove  "trade  fixtures"  (See  Van  Ness  v.  Pacard 
(1829)  a  Peters  137)  and  fairness  to  the  tenant  in  classifying  objects  claimed 
as  chattels  used  as  furniture  or  for  domestic  purposes.  Generally  speak- 
ing, justice  is  done  between  the  parties  in  spite  of  the  fact  that  the  old 
criterion  for  determining  whether  or  not  a  "fixture"  is  an  "improve- 
ment ' '  on  the  land  is  still  adhered  to.     (See  Chap.  V.  "  Ewell  on  Fixtures. ' ') 

'Guthrie  et  al.  v.  Jones  (1871)  108  Mass.  191;  O'Donnell  v.  Hitch- 
cock et  al.  (1875)  118  Mass.  401;  Park  v.  Baker  (1863)  7  Allen  78;  Roth 
V.  Collins  (1899)  109  la.  501;  Hellawell  v.  Eastwood  (1851)  6  Ex.  295; 
Bemheimer  v.  Adams  (1902)  70  N.  Y.  App.  Div.  114,  aff'd.  without 
opinion  175  N.  Y.  472. 

'See:  Mackintosh  v.  Trotter  (1838)  3  M.  and  W.  184;  Gibson  v. 
Hammersmith  (per  Kindersley  V.  C.)  (1863)  32  L.  J.  (N.  S.)  Ch.  337; 
Raddin  v.  Arnold  (1874)  116  Mass.  270;  Brown  et  al.  v.  Wallis  (1874) 
115  Mass.  156;    Bernheimer  v.  Adams,  supra. 

*  If  there  is  an  agreement  between  the  tenant  and  the  remainder- 
man, reversioner,  or  landlord  to  that  effect,  objects  in  class  (3)  will  be 
treated  as  chattels  of  the  tenant ;  and  an  agreement  in  the  lease  that  the 
tenant  shall  have  the  right  to  remove  "fixtures"  is  generally  so  inter- 
preted as  to  make  the  "fixtures"  covered  by  its  terms  the  tenant's 
chattels  even  before  severance.  Booth  v.  Oliver  (1888)  67  Mich.  664; 
Korbe  v.  Barbour  (1881)  130  Mass.  255;  Morris  v.  French  et  al.  (1871) 
106  Mass.  326;  Jones  v.  Cooley  (1898)  106  la.  165;  Conde  v.  Lee  (1900) 
55  N.  Y.  App.  Div.  401,  aff'd.  without  opinion  171  N.  Y.  662. 

*Buckland  v.  Butterfield  et  al.  (1820)  2  Brod.  &  Bingh.  54;  Elwes 
V.  Maw  (1802)  3  East  38;  Overman  v.  Sasser  (1890)  107  N.  C.  432; 
Van  Ness  v.  Pacard,  sufna;  Guthrie  et  al.  v.  Jones  (187 1)  108  Mass.  191 ; 
Conrad  v.  Saginaw  Mining  Co.  (1884)  54  Mich.  249;  Clark  v.  Howland 
et  al.  (1881)  85  N.  Y.  204;  Ombony  &  Dain  v.  Jones  (1859)  19  N.  Y. 
334- 


CONCERNING   THE  LAW   OF  FIXTURES.      31 

If  he  once  waives  this  right  to  a  "fixture"  the  right  to  that  "fix- 
ture" is  gone.' 

If  I  have  made  myself  understood,  it  should  appear  that  the 
several  t)rpes  of  cases  involving  controversies  over  "fixtures" 
are  not  alike,  either  with  respect  to  the  questions  at  issue  or  the 
considerations  by  which  the  solution  of  these  questions  is  dic- 
tated. It  should  likewise  appear  that  there  is  little  in  the  prin- 
ciples of  law  underlying  the  decisions  of  these  cases  that  is 
peculiar  to  "The  Law  of  Fixtures."  I  hope  I  have  also  mani- 
fested that  the  law  of  "fixtures"  is  not  an  indigestible  potpourri 
of  confusing  decisions  made  from  the  fragments  of  an  ancient 
technical  rule,  and  various  unclassified  exceptions  thereto,  but 
is  a  consistent,  easily  comprehensible  body  of  principles,  which 
have  been  evolved  by  as  full  an  exercise  of  common  sense  as  has 
been  displayed  in  the  development  of  any  part  of  our  common 
law. 

Joseph  W.  Bingham. 
Ithaca,  N.  Y. 

•See:  Linahan  i^.  Barr  (1874)  41  Conn.  471;  White  v.  Amdt  (Pa. 
1836)  I  Wharton  91;  Mclver  et  al.  v.  Estabrook  et  al.  (1883)  134  Mass. 
550;  Duffus  V.  Bange  et  al.  (1890)  122  N.  Y.  423;  Talbot  v.  Cruger 
(1896)  151  N.  Y.  117;  Thorn  v.  Sutherland  et  al.  (1890)  123  N.  Y.  236; 
Kerr  et  al.  v.  Kingsbury  et  al.  (1878)  39  Mich. 1150;  Watriss  v.  First  Na- 
tional Bank  of  Cambridge  (1878)  124  Mass.  571;  Stokoe  v.  Upton  (1879) 
40  Mich.  581;   Dostal  v.  McCadden  et  al.  (1872)  35  la.  318. 

The  tenant  has  no  right  to  remove  even  trade  fixtures  if  their  removal 
will  seriously  damage  the  premises.  Collamore  v.  Gillis  (1889)  149  Mass. 
578;  O'Brien  v.  Kusterer  (1873)  27  Mich.  289  [Cf.  Hanrahan  v.  O'Reilly 
1869)  102  Mass.  201];   Powell  T'.  McAshan  et  al.  (1859)  28  Mo.  70. 


THE    DOCTRINE    OF    BOSTON    ICE    COMPANY     V. 

POTTER 

The  Supreme  Court  of  Massachusetts  decided  the  case  of 
Boston  Ice  Company  v.  Potter^  in  1877.  It  was  an  action  for 
the  value  of  ice  furnished  to  the  defendant  by  the  plaintiff  as 
the  assignee  of  an  express  ice  contract,  if  the  contract  was  assign- 
able; but,  as  the  assignee  sued  in  his  own  name  and  as  at  that 
time  in  Massachusetts  the  assignee  of  a  contract  had  no  right  to 
sue  on  it  in  his  own  name,*  no  recovery  on  the  express  contract 
could  be  had  in  that  action.  The  question  involved  in  the  case, 
therefore,  was  simply  whether  the  defendant  was  under  a  quasi- 
contractual  obligation  to  pay  the  plaintiff  the  reasonable  value 
of  the  ice  furnished. 

The  facts  found  by  the  court  without  a  jury  were  "that  the 
defendant  in  1873  was  suppUed  with  ice  by  the  plaintiff,  but,  on 
account  of  some  dissatisfaction  with  the  manner  of  supply,  termin- 
ated his  contract  with  it;  that  the  defendant  then  made  a  con- 
tract vsdth  the  Citizens'  Ice  Compziny  to  furnish  him  with  ice; 
that  sometime  before  April  1874  the  Citizens'  Ice  Company  sold 
its  business  to  the  plaintiff  with  the  privilege  of  supplying  ice  to 
its  customers;"  that  the  plaintiff  did  not  notify  defendant  of  this 
change  of  business  but  supplied  the  defendant  with  the  ice 
called  for  by  the  assigned  contract  from  April  i,  1874,  to  April  i, 
1875;  that  during  all  that  time  "the  defendant  had  a  right  to 
assume  that  the  ice  in  question  was  deUvered  by  the  Citizens'  Ice 
Company;"  and  that  "the  defendant  received  no  notice  from 
the  plaintiff  until  after  the  ice  had  been  dehvered  by  it."  Upon 
these  facts  the  Court  held  that  the  plaintiff  could  not  recover  any- 
thing in  the  action  brought,  adding:  "We  are  not  called  upon  to 
determine  what  other  remedy  the  plaintiff  has." 

While  the  case  decides  only  a  point  in  the  law  of  quasi-con- 
tracts, there  was  in  fact  an  express  contract  of  which  plaintiff 
was  assignee;*  and  because  of  that  fact,  and  of  the  bearing  it  has 

'  123  Mass.  28. 

"See  Fobs  u.  Lowell  etc.  Bank  (1873)  rii  Mass.  285.  Borrowscale 
V.  Bosworth  (1868)  99  Mass.  378. 

»"The  presiding  judge  has  decided  that  the  defendant  had  a  right 
to  assume  that  the  ice  in  question  was  delivered  by  the  Citizens'  Ice 
Company,  and  has  thereby  necessarily  found  that  the  defendant's  con- 
tract with  that  Company  covered  the  time  of  the  delivery  of  the  ice." — 
Loc.  cit.  p.  29. 
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on  the  quasi-contract  question,  it  becomes  highly  important  to 
consider  a  dictum  of  the  Court  which  has  been  taken  to  mean 
that  since  the  defendant  was  dissatisfied  with  the  manner  of 
supply  of  ice  by  plaintiff  under  the  former  arrangement,  he 
might  have  refused  to  deal  with  the  plaintiff  as  assignee  of  the 
Citizens'  Ice  Company's  contract,  if  he  had  been  notified  in 
time  of  the  assignment.'  That  dictum  requires  us  to  consider 
the  assignabihty  of  the  contract.  A  discussion  of  its  assignabihty 
is  especially  desirable  because  in  Massachusetts  since  1897  "the 
assignee  of  a  non-negotiable  legal  chose  in  action  which  has 
been  assigned  in  writing  may  maintain  an  action  thereon  in  his 
own  name,  but  subject  to  all  defences  and  rights  of  counter 
claim,  recoupment  or  set-ofif  to  which  the  defendant  would  have 
been  entitled  had  the  action  been  brought  in  the  name  of  the 
assignor."*  As  "non-negotiable  legal  chose  in  action"  is  broad 
enough  to  include  an  executory  contract,'  a  plaintiff  in  the  situ- 
ation of  the  Boston  Ice  Company,  if  the  assignment  was  in  writ- 


i  "A  party  has  a  right  to  select  and  determine  with  whom  he  will 
contract,  and  cannot  have  another  person  thrust  upon  him  without  his 
consent.  It  may  be  of  importance  to  him  who  performs  the  contract,  as 
when  he  contracts  with  another  to  paint  a  picture,  or  write  a  book,  or 
furnish  articles  of  a  particular  kind,  or  when  he  relies  upon  the  character 
or  qualities  of  an  individual,  or  has,  as  in  this  case,  reasons  why  he  does 
not  wish  to  deal  with  a  particular  party.  In  all  these  cases,  as  he  may 
contract  with  whom  he  pleases,  the  sufficiency  of  his  reasons  for  so  doing 
cannot  be  inquired  into.  If  the  defendant,  before  receiving  the  ice,  or 
during  its  delivery,  had  received  notice  of  the  change  and  that  the  Cit- 
izens' Ice  Company  could  no  longer  perform  its  contract  with  him,  it 
would  then  have  been  his  undoubted  right  to  have  rescinded  the  con- 
tract, and  to  decline  to  have  it  executed  by  the  plaintiff.  But  this  he 
w'as  unable  to  do,  because  the  plaintiff  failed  to  inform  him  of  that  which 
he  had  a  right  to  know." — Loc.  cit.  p.  30.  The  failure  of  the  Court  to 
distinguish  here  between  the  right  of  A  to  refuse  to  contract  with  B  and 
the  right,  if  any,  of  A  to  refuse  to  recognize  B  as  the  assignee  of  C's  con- 
tract with  A,  wiU  be  noted  later. 

2  2  Rev.  Laws  Mass.  (1902)  p.  1439,  §  35. 

'"If  the  words  'chose  in  action,'  when  first  used  with  reference  to 
an  assignment  or  transfer  thereof,  necessarily  imported  a  present  right 
of  action  (a  question  which  we  have  not  examinee!),  they  have  long  since 
acquired  a  more  extended  meaning.  *  *  *  a  note,  bond  or  other 
promise  not  negotiable,  is  denominated  a  chose  in  action  before  the 
promissor  or  obligor  is  liable  to  an  action  on  it,  as  well  as  after."  Has- 
kell V.  Blair  (1849)  3  Cush.  (Mass.)  534,  535-536. 

"Any  right  under  a  contract,  either  express  or  implied,  which  has 
not  been  reduced  to  possession,  is  a  chose  in  action;  and  is  so  called  be- 
cause it  can  be  enforced  against  an  adverse  party  only  by  an  action  at 
law."     I  Parsons  on  Contracts,  9th  ed.  "'223. 

See  also  Torkington  v.  Magee  [1902]  2  K.  B.  427,  430-431;  Delaware 
County  V.  Diebold  Safe  etc.  Co.  (1889)  133  U.  S.  473;  Deshler  v.  Dodge 
(1853)  ^^  ^°^-  (U.  S.)  622,  632;  Cook  V.  Bell  (1869)  18  Mich.  387; 
Sterlmg  v.  Sims  (1883)  72  Ga.  51,  53.  2  Chitty  on  Contracts,  nth  Am. 
^-  P-  1357-     Leake  on  Contracts,  3d  Eng.  ed.  p.  996. 
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ing,  would  naturally  insist  in  Massachusetts  to-day  upon  his 
rights  as  assignee. 

I.   The    Validity  of  the  Assignment  to  the  Boston  Ice  Co. 

Under  the  early  common  law  a  chose  in  action  was  inalien- 
able. 

"A  creditor  could  not  assign  his  debt.  A  reversioner  could  not  con- 
vey his  reversion,  nor  a  remainder  man  his  remainder.  A  bailor  was  un- 
able to  transfer  his  interest  in  a  chattel.  And,  as  we  have  seen,  the 
disseisee  of  land  or  chattels  could  not  invest  another  with  his  right  to 
recover  the  r«'  or  its  value.  In  a  word,  no  right  of  action,  whether  a 
right  in  rem  or  a  right  in  personam,  whether  arising  ex  contractu  or  ex 
delicto,  was  assignable  either  by  act  of  the  party  or  by  operation  of  law. 
*    *    *    There  were,  however,  a  few  exceptions  to  the  rule.'" 

The  reason  for  the  nonassignability  of  choses  in  action  is  now 
admitted  to  have  been  the  personal  relation  between  the  parties 
which  the  choses  in  action  evidenced.'  As  Parsons  on  Con- 
tracts says: 

"We  apprehend  that  the  stronger  and  better  reason  was  that  no 
debtor  shall  have  a  new  creditor  substituted  for  the  original  one  without 
his  consent;  for  he  may  have  substantial  reasons  for  choosing  whom  he 
should  owe."* 

Under  our  modem  law,  business  necessity  has  largely  done 
away  with  the  idea  of  the  sacredness  and  inviolabiUty  of  the 
personal  relationship  of  the  parties  to  choses  in  action.  The 
transferability  of  choses  in  action,  instead  of  being  a  rare  excep- 
tion to  a  general  rule,  has  itself  become  the  general  rule  to  which 
we  make  necessary  exceptions.  The  change  from  iriaUenability 
to  aUenability  was  of  course  gradual. 

The  first  step  was  the  recognition  of  delegable  rights  and 
duties.  The  owner  of  a  chose  in  action  was  very  early  allowed 
to  give  another  a  power  of  attorney,  to  be  exercised  for  the  at- 
torney's use,  to  collect  rents  and  other  moneys  due  the  one  giving 
the  power;  and  this  came  to  be  known  as  an  assignment.*  Where 

» That,  however,  a  disseisee  of  land  who  still  had  his  right  of  entry 
could  probably  invest  another  by  livery  in  law  with  his  right  to  recover  the 
res,  see  19  Harvard  Law  Rev.  272-4. 

'Professor  Ames  on  "The  Disseisin  of  Chattels, "3  Harvard  Law 
Rev.  337-8- 

» Id.  338-9.     Wald's  Pollock  on  Contracts,  3d  ed    278. 

*  I  Parsons  on  Contracts,  9th  ed.  *223-4. 

•  Professor  Ames  in  3  Harvard  Law  Rev.  340  n.  2.  For  Massachusetts 
cases  see  Gerrish  v.  Sweetser  (1826)  4  Pick.  374;  Weed  v.  Jewett  (1841) 
2  Mete.  608. 
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a  man  could  act  by  servant  or  agent,  he  could  authorize  a  third 
person  to  act  in  the  authorizer's  name  for  the  third  person's 
benefit  and  to  sue  in  the  authorizer's  name,  if  an  action  at  law 
became  necessary,  and  that  constituted  an  assignment.  Though 
for  a  time  the  statutes  against  maintenance  interfered  with  such 
authorizations,  those  statutes  had  to  give  way  before  business 
necessity;  and  even  the  express  power  of  attorney  finally  ceased 
to  be  necessary  where  one  could  be  implied  in  fact.*  To-day 
an  assignment  is  essentially  a  power  of  attorney,  even  in  those 
states  which  permit  the  assignee  to  sue  in  his  own  name,  and 
"it  is  important  to  bear  in  mind  that  the  assignee  under  the 
statute  still  proceeds  in  a  certain  sense  as  the  representative  of 
the  assignor."* 

The  second  step  was  the  recognition  that  the  legal  title  to 
some  choses  in  action  could  pass  by  an  attempted  assignment. 
That  step  was  taken  in  the  law  merchant;  the  business  world 
forced  it  upon  the  courts.  It  is  only  in  the  case  of  negotiable 
instruments,  however,  that  the  assignment  of  a  chose  in  action 
passes  the  legal  title.  Indeed  it  is  the  passing  of  title  which 
enables  the  transferee  of  a  negotiable  instrument  to  insist  that 
his  equity  as  purchaser  for  value  without  notice  equals  any 
equity  of  the  maker  and  that  therefore  the  transferee's  legal  title 
should  prevail;  and  it  is  the  failure  of  the  legal  title  to  pass  that 
makes  the  assignee  of  a  non-negotiable  chose  in  action  take 
"subject  to  equities."  The  business  convenience  which  forced 
the  law  to  recognize  negotiability  in  addition  to  assignabiUty  is 
quite  significant  for  our  subject. 

It  being  remembered  that  to-day  choses  in  action  are  assign- 
able unless  there  is  some  special  reason  why  they  should  not 
be  so,  we  must  take  up  different  kinds  of  choses  in  action  to  see 
if  they  have  a  message  for  us  in  regard  to  the  contract  in  the 
Boston  Ice  Company  case. 

First  with  reference  to  bills  and  notes.  Under  them  the  title 
passes  without  the  consent  of  the  debtor.  It  never  has  been  con- 
sidered that  the  personality  of  the  creditor  mattered  to  the  debtor 
once  the  obligation  was  created;  it  could  matter  only  in  the  for- 
mation of  the  contract.  The  holder  of  a  bill  or  note  may  transfer 
it  to  the  debtor's  most  bitter  enemy,  and  the  latter  may  enforce 
it  in  court  despite  an  admission  by  him  that  he  bought  the  in- 
strument and  is  suing  on  it  for  the  express  purpose  of  harassing 

'Professor  Ames  in  3  Harvard  Law  Rev.  341.  n.  2. 
'Id.  341. 
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the  debtor.  The  debtor's  "right  to  select  and  determine  with 
whom  he  will  contract"  spoken  of  by  the  Massachusetts  Court 
in  the  Boston  Ice  Company  case,  a  right  so  sacred,  according 
to  that  court,  that  he  "  cannot  have  another  person  thrust  upon 
him  without  his  consent"  has  no  place  in  the  law  of  bills  and 
notes,  once  the  hill  or  note  has  become  a  binding  obligation;  it  is 
a  right  which  attends  the  formation  of  the  contract  but  has  noth- 
ing to  do  with  its  transfer.  Even  the  Massachusetts  Court  would 
not  deny  this  fact  as  to  bills  and  notes.  The  legal  title  to  the 
bill  or  note  is  in  the  payee,  and,  the  law  not  forbidding  alien- 
ation but  on  the  contrary  encouraging  it,  the  payee's  right  to 
alienate  even  to  the  debtor's  enemy  is  of  superior  force  to  any 
right  the  debtor  may  have  not  to  owe  his  enemy.  The  hardship 
on  the  payee  of  being  unable  to  sell  to  the  debtor's  enemy  seems 
so  much  greater  to  the  law  than  the  hardship  on  the  debtor  of 
having  to  owe  his  enemy  that  the  law  permits  the  transfer  to  the 
enemy.  By  permitting  the  transfer  the  law  is  carrying  out  the 
wishes  and  meeting  the  needs  of  business  people. 

What  is  true  of  bills  and  notes  is  true  of  simple  contract  debts, 
with  the  exception  that  the  latter  are  assignable  only  and  not 
negotiable.  The  assignee  does  not  get  title  but  does  get  the  right 
to  collect  in  his  assignor's  name,  even  if  the  statutes  do  not  give 
him  also  the  right  to  sue  in  his  own  name  or  require  him  to  do  so. 
The  debtor  has  no  right  to  object  to  an  assignment  of  the  debt 
to  the  debtor's  enemy,  because  he  would  have  no  right  to  refuse 
to  pay  that  enemy  if  the  latter  were  simply  the  creditor's  agent 
to  collect  or  were  the  creditor's  executor.  The  right  of  the  credi- 
tor to  sell  the  debt  to  whom  he  pleases  is  again  superior  to  the 
debtor's  right  to  be  free  from  his  enemy's  interference.  The 
assignee  takes  subject  to  "equities,"  but  there  is  no  such  "equi- 
ty" in  the  debtor's  enmity  to  him.* 

•It  is  well  settled  that  the  assent  of  a  debtor  to  the  assignment  o£ 
a  debt  is  unnecessary.  See  Conway  v.  Cutting  (1871)  51  N.  H.  407. 
Notice  to  the  debtor  is  of  course  essential  to  keep  him  from  settling  safelv 
with  the  assignor,  Smith  v.  Kissd  (1904)  92  N.  Y.  App.  Div.  235;  aff'd. 
181  N.  Y.  536;  but  it  is  not  essential  to  enable  the  assignee  to  sue  in  his 
-own  name  m  equity  where  equity  has  jurisdiction.  Allyn  v.  Allyn  (1891) 
154  Mass.  570;  Murphy  v.  Marland  (1851)  8  Cush.  575.  See  Ensign  v. 
Kellogg  (1826)  4  PicK.  I,  and  by  parity  of  reasoning  it  is  unnecessary  to 
enable  him  to  sue  in  his  own  name  at  law  where  the  statute  gives  him 
that  right.  Roger  Williams  Ins.  Co.  v.  Harrington  (1880)  43  Mich.  252; 
Krapp  V.  Eldridge  (1885)  33  Kan.  106.  Assent  by  the  debtor  was  de- 
sirabfe  however,  because  it  enabled  the  assignee  to  sue  the  debtor  in  the 
ass^nee's  own  name.  Crocker  v.  Whitney  (1813)  10  Mass.  316;  Mowry 
■V.  Todd  (1815)  12  Mass.  281;  Burrows  v.  Glover  (1871)  106  Mass.  324. 
See  4  Cent.  Dig.  p.  131 1  §  123.     Occasionally  it  was  undesirable  because 
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Bond  debts  are  either  negotiable,  in  which  case  the  same  con- 
siderations apply  to  them  as  to  bills  and  notes,'  or  they  are  non- 
negotiable.  If  a  non-negotiable  bond  calls  for  the  payment  of 
money  simply,  it  is  assignable  to  an  enemy  of  the  obUgor  as 
much  as  to  anybody  else.  Like  a  simple  contract  debt,  however, 
it  must  be  sued  on  at  common  law  in  the  assignor's  name  even 
though  the  bond  is  payable  to  the  obUgee  and  his  assigns.'  If  a 
non-negotiable  bond  calls  for  the  performance  of  some  act,  the 
question  whether  an  enemy  can  be  given  the  right  to  call  for 
that  act  would  seem  to  be  the  same  as  the  right  of  one  party  to  an 
executory  contract  to  give  the  other  party's  enemy  the  right  to 
call  for  performance.  We  must  therefore  consider  the  case  of  ex- 
ecutory contracts. 

It  is  in  the  case  of  executory  contracts  that  we  find  our  excep- 
tions to  the  rule  that  choses  in  action  are  assignable.  Even 
such  an  unqualified  statute  as  the  Massachusetts  one  allowing 
assignees  of  choses  in  action  to  sue  in  their  own  names  still  leaves 
some  contracts  unassignable.'  Under  such  a  statute  an  execu- 
tory contract  would  seem  to  be  assignable  by  a  party  to  it  except 
(i)  where  the  contract  expressly  provides  that  it  cannot  be  as- 
signed at  all;*  (2)  where  it  is  expressly  made  non-assignable  to 
the  particular  person  claiming  as  assignee;*  (3)  where  its  assign- 
ment is  forbidden  by  law;'  (4)  where  non-delegable  personal 
services,  or  non-delegable  rights  to  control  the  other  party's  per- 
formance, are  stipulated  for;  and  (5)  where  if  the  assignment 
were  upheld  the  other  party  would  have  to  give  credit  to  the 


it  would  make  the  debtor  liable  to  trustee  process  (garnishment)  by  the 
assignee's  creditors.     Folsom  v.  Haskell  (1853)  11  Cush.  (Mass.)  470. 

^  "And  the  very  object  of  making  bonds  negotiable  is  that  they  may 
pass  from  hand  to  hand  like  money,  and  the  holder  thereof  may  acquire 
a  perfect  title  thereto."     Simonton  on  Municipal  Bonds  §  iii. 

2  Skinner  v.  Somes  (1817)  14  Mass.  107;  Smock  v.  Taylor  (1793) 
I  Coxe  (N.  J.  L.)  177. 

«  LaRue  v.  Groezinger  (1890)  84  Cal.  281. 

*  While  the  parties  may  expressly  stipulate  against  the  contract's 
assignability,  Mueller  v.  Northwestern  University  (1902)  195  111.  236; 
Omaha  v.  Standard  Oil  Company  (1898)  55  Neb.  337;  Burck  v.  Taylor 
(1893)  152  U.  S.  634,  and  on  that  account  relief  even  in  equity  be  denied, 
Grigg  V.  Landis  (1868)  19  N.  J.  Eq.  350;  Zetterlund  v.  Texas  Land  etc. 
Co.  (1898)  55  Neb.  355,  only  the  party  for  whose  benefit  the  nonassigna- 
bility is  inserted  can  insist  upon  the  inalienability,  Bennett  v.  Jersey 
City  (1879)  31  N.  J.  Eq  341;  Fortunato  v.  Patten  (1805)  147  N.  Y.  277; 
Wilson  V.  Reuter  (1870)  29  la.  176;  Brigham  v.  Herrick  (1899)  173  Mass. 
460,  and  he  may  waive  his  rights  or  be  estopped  to  set  them  up.  Brewster 
V.  City  (1898)  35  N.  Y.  App-  Div.  161;  Bach  v.  Mining  Co.  (1895)  16 
Mont.  467;  Staples  v.  Summerville  (1900)  176  Mass.  237.  See  Hudson 
River  etc.  Co.  v.  Electric  Light  Co.  (1904)  90  N.  Y.  App.  Div.  513. 

»  LaRue  v.  Groezinger  (1890)  84  Cal.  281,  284. 

•See  U.  S.  Rev.  Stats.  §  3477. 
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assignee  or  otherwise  trust  him.'  Only  those  of  the  above  ex- 
ceptions which  bear  on  the  Boston  Ice  Company  case  interest 
us  here. 

Where  the  obligation  of  one  party  to  an  executory  contract 
is  only  to  pay  money  for  property  or  services  rendered,  the  money 
not  being  payable  until  the  property  has  been  furnished  or  the 
work  has  been  done  according  to  contract,  and  the  one  who  is 
to  be  paid  could  perform  by  agent  or  servant  or  by  his  executor, 
the  executory  contract  is  clearly  assignable  by  the  one  who  is  to 
be  paid.*  Of  course,  if  the  contract  is  of  such  nature  that  the 
property  furnished  must  be  a  particular  man's  handiwork,  or 
the  services  must  be  his  alone,  so  that  he  could  not  delegate  his 
performance  of  the  contract  to  a  servant,  or  his  executor  would 
not  be  entitled  to  perform  far  him,  it  is  not  assignable  by  him ;  but 
if  it  is  assignable  at  all  it  would  seem  clearly  to  be  assignable  to 
the  enemy  of  the  other  party  whenever  such  enemy,  as  the  as- 
signor's servant  or  executor,  could  fully  perform  for  the  assignor. 
Such,  it  is  submitted,  was  the  case  in  Boston  Ice  Company  v. 
Potter.    If  the  Citizens'  Ice  Company  had  employed  the  Bos- 

•  For  an  excellent  discussion  of  the  more  important  of  these  excep- 
tions see  an  article  by  Professor  Frederic  C.  Woodward  in  r8  Harvard 
Law  Rev.  23.  It  should  be  noted,  however,  that  Professor  Woodward's 
treatment  of  the  cases  which  hold  contracts  to  be  unassignable  where 
they  require  credit  to  be  extended  by  the  other  party  overlooks  the  diffi- 
culty suggested  in  the  following  words  of  a  New  York  judge:  "It  may 
be  answered  that  notwithstandmg  the  assignment  the  Cement  Company 
is  still  liable,  and  the  Power  Company,  by  gaining  through  the  assi^- 
ment  the  liability  of  the  Li^ht  Company,  has  two  parties  responsible  m- 
stead  of  one.  But  upon  this  subject  we  must  consider:  By  the  assign- 
ment the  Light  Company  assumes  and  agrees  to  pay  the  liability.  A 
recognition  of  that  assignment  would  leave,  at  most,  the  Cement  Com- 
pany liable  simply  as  a  svirety,  which  liability  might  be  lessened  or  de- 
stroyed by  slight  circumstances."  Kellogg  J.  in  Hudson  River  etc.  Co. 
V  Cement  Co.  (1903)  41  Misc.  (N.  Y.)  254,  260. 

•Tolhurst  V.  Cement  Mftrs.  (1903)  A.  C.  414;  British  Waggon  Co.  v. 
Lea  (1880)  5  Q.  B,  D.  149;  LaRue  v.  Groezinger  (1890)  84  Cal.  281; 
Parson  v.  Woodward  (1849)  22  N.  J.  L.  (2  Zab!)  196;  Poling  v.  Boom 
etc.  Co.  (1904)  55  W.  Va.  529;  Houssels  v.  Jacobs  (1903)  178  Mo.  579; 
Liberty  Wall  Paper  Co.  v.  Stoner  (looi)  59  N.  Y.  App.  Div.  353;  aflf'd. 
170  N.  Y.  582;  Devlin  v.  City  of  N.  Y.  (1875)  63  N.  Y.  8;  Merritt  v.  Book- 
lovers  Library  (1903)  89  N.  Y.  App.  Div.  454;  Hand  v.  Brooks  (1897) 
21  N.  Y.  App.  Div.  489;  Galey  v.  Mellon  (1896)  172  Pa.  St.  443;  Phila. 
V.  Lockhardt  (1873)  73  P^..  St.  211;  Hedge  v.  Low  (1877)  47  la.  137; 
Northwestern  Cooperage  etc.  Co.  v.  Byers  (1903)  133  Mich.  534;  Michigan 
etc.  Co.  V.  Bacon  (1876)"  33  Mich.  466;  Rice  v.  Gibbs  (1891)  33  Neb.  460; 
Alden  v.  Imp.  Co.  (1898)  57  Neb.  67;  Brassel  v.  Troxel  (1896)  68  111. 
App.  131;  Am.  Bonding  Co.  v.  B.  &  O.  etc.  Co.  (1903)  124  Fed.  866; 
Lakeview  Land  Co.  v.  Traction  Co.  (1902)  95  Tex.  252;  Carter  v.  State 
(1895)  8  So.  Dak.  153.  See  Doll  v.  Anderson  (1865)  27  Cal.  248;  Smith 
V.  Hollett  (1870)  34  Ind.  519;  Gaston  v.  Plum  (1841)  14  Conn.  344; 
Up  River  Ice  Co.  v.  Denier  (1897)  114  Mich.  296;  Rochester  Lantern  Co. 
V.  Stiles  etc.  Co.  (1892)  135  N.  Y.  209;  Francisco  v.  Smith  (1894)  143 
N.  Y.  488. 
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ton  Ice  Company  as  its  servant  to  buy,  harvest,  or  manufacture 
ice  and  to  deliver  it  to  the  defendant  and  to  collect  from  him, 
and  the  defendant  had  refused  to  deal  through  the  Boston  Ice 
Company,  the  defendant  would  have  broken  his  contract.  So 
long  as  the  defendant  got  the  precise  thing  contracted  for,  in 
all  respects  in  the  manner  contracted  for,  his  mere  hatred  of 
the  other  contracting  party's  servant  would  be  immaterial.  The 
contract  of  the  Citizens'  Ice  Company  with  the  defendant  would 
therefore  seem  to  have  been  well  assigned  to  the  Boston  Ice 
Company,  even  if  it  be  conceded  that  the  latter  company  was 
regarded  by  the  defendant  as  an  enemy.'  Moreover,  when 
the  defendant  was  called  on  to  pay  for  the  ice  the  contract  had 
apparently  been  fully  performed  by  the  assignee,  and  no  objection 
having  been  raised  that  such  performance  was  not  thoroughly 
satisfactory  and  nothing  remaining  to  be  done  except  for  the 
defendant  to  pay,  the  case  on  the  express  contract  was  sub- 
stantially as  if  the  Citizens'  Ice  Company  had  assigned  to  the 
Boston  Ice  Company  a  debt  due  from  the  defendant.  The  per- 
sonal equation,  if  it  ever  had  been  important,  had  at  that  time 
ceased  to  be  so,  and  the  defendant  was  legally  bound  to  pay.' 

It  has  been  suggested  that  the  doctrine  of  the  Boston  Ice  Com- 
pany case  is  "that  if  an  intention  not  to  deal  with  a  particular 

>  Throughout  this  article  the  strongest  possible  case  against  the 
plaintiff,  namely,  that  the  defendant  regarded  it  as  an  enemy,  is  assumed. 
We  do  not  know  how  strongly  the  defendant  felt  about  "the  manner  of 
supply"  of  the  ice,  nor  what  the  unsatisfactory  manner  of  supply  was. 
Mr.  C.  H.Cooper,  the  Clerk  of  the  Supreme  Judicial  Court  of  Massachusetts, 
very  kindly  examined  the  records  m  the  case  and  particularly  the  bill  of 
exceptions  for  me  and  wrote  me  that  "nothing  further  appears  as  to  the 
'manner  of  supply'  of  ice  than  is  stated  in  the  report  of  the  case." 
If,  as  doubtless  was  true,  the  defendant  was  simply  prejudiced  against 
some  delivering  teamster  of  the  Boston  Ice  Company,  who  was  replaced 
by  another  who  served  the  defendant  satisfactorily  under  the  Citizens' 
Ice  Company's  contract,  the  plaintiff's  right  to  recover  on  the  express 
contract  by  suing  in  the  name  of  the  Citizens'  Ice  Company  would  seem 
to  have  been  too  clear  for  argument.  The  following  words  of  Lord 
Macnaghton  are  in  point:  "There  are  contracts,  of  course,  which  are  not 
to  be  performed  vicariously,  to  use  an  expression  of  Knight  Bruce,  L.  J. 
There  may  be  an  element  of  personal  skill  or  an  element  of  personal 
confidence,  to  which,  for  the  purposes  of  the  contract,  a  stranger  cannot 
make  any  pretensions.  But  no  one,  I  suppose,  would  seriously  argue 
that  a  contract  for  the  delivery  of  chalk  from  particular  quarries  for  the 
use  of  particular  cement  works  cannot  be  performed  by  any  person  for 
the  time  being  possessed  of  the  quarries,  or  that  it  can  make  the  slightest 
difference  to  anybody  who  the  proprietors  of  the  Cement  Works  or  the 
actual  manufacturers  may  be,  provided  they  are  in  a  position  to  carry 
out  the  terms  of  the  original  contract."  Tolhurst  v.  Cement  Mfrs.  (1903) 
A.  C.  414,  417.  See  Michigan,  etc.  Co.  f.  Bacon  (1876)  33  Mich.  466, 
where  the  court  said  it  was  the  doing  of  the  act  contracted  for,  and  not 
the  person  of  the  doer,  that  was  considered  "the  essence  of  the  agree- 
ment." 

*  Taylor  v.  Black  Diamnod  Coal  Mining  Co.  (1890)  86  Cal.  589. 
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person  appears  from  circumstances  outside  of  the  contract  it  can- 
not be  assigned  to  such  person,"*  just  as  it  could  not  be  assigned 
to  him  if  expressly  made  non-assignable  to  him;  but  the  diffi- 
culty with  that  suggestion  is  that  it  is  indefensible  under  the 
facts  of  Boston  Ice  Company  v.  Potter.  You  may  be  anxious 
to  tie  the  hands  of  the  Boston  Ice  Company  so  that  it  cannot  re- 
ceive an  assignment,  but  you  can  do  that  only  by  saying  that 
the  Citizens'  Ice  Company  has  lost  its  right  to  make  an  assign- 
ment to  the  Boston  Ice  Company.  And  how  has  the  Citizens* 
Ice  Company  lost  that  right?  You  can  take  the  right  of  assign- 
ment from  the  Citizens'  Ice  Company  only  by  reading  into  its 
contract  with  the  defendant  a  dispute  between  the  defendant 
and  the  Boston  Ice  Company  of  which,  so  far  as  we  are  in- 
formed, the  Citizens'  Ice  Company  never  heard.  How  is  it  pos- 
sible to  justify  that?  To  read  a  clause  into  a  contract  in  order 
to  feed  the  spite  of  one  party  against  a  third  person  to  whom  it 
afterwards  becomes  desirable  for  the  other  and  uninformed  party 
to  assign  is  not  only  to  violate  every  notion  of  that  mutual  assent 
which  is  as  necessary  for  contracts  implied  in  fact  as  for  express 
contracts,  but  is  also,  since  a  contract  right  is,  in  a  broad  sense 
of  the  word,  property,*  to  go  counter  to  that  important  principle 
of  public  policy  which  favors  the  alienability  of  property. 

In  whatever  way  the  case  be  viewed,  the  Boston  Ice  Com- 
pany would  seem  to  have  been  entitled  to  all  the  rights  of  as- 
signee of  the  contract  of  the  defendant  of  the  Citizens'  Ice  Com- 
pany. The  plaintiflF  was  not  in  court  as  assignee,  of  course, 
but  the  question  of  whether  or  not  it  was  a  legal  assignee  bears 
directly  upon  its  rights  in  quasi-contract.  Our  discussion  of  the 
assignability  of  the  express  contract  is  needed  for  the  solution 
of  the  quasi-contract  question. 

II.     Was  the  Boston  Ice  Company  Entitled  to  Recover  on  Quasi- 
Contract    Principles? 

The  quasi-contract  question  is  not  as  simple  as  the  assign- 
ment of  contract  question.  To  ask  the  law  to  raise  a  new  quasi- 
contractual  obligation  against  the  protest  of  the  defendant  is 
not  the  same  thing  as  to  ask  it  to  recognize  an  assignment  of  an 
already  existing  legal  obligation  created  by  the  assent  of  the 
parties.     Before  the  obligation  can  be  raised,  the  plaintiff  must 

» LaRue  v.  Groezinger  (1890)  84  Cal.  281,  384. 
*  See  Aurora  Bank  v.  Black  (1891)  129  Ind.  595. 
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show  cause;  the  burden  of  making  out  an  injustice  which  a  court 
of  law  should  redress  on  quasi-contractual  principles  rests  upon 
the  plaintiff. 

The  first  thing  to  notice  is  that  the  court  felt  that  the  plaintiff 
corporation  was  in  the  wrong  because  it  concealed  from  the  de- 
fendant that  it  was  furnishing  the  ice.  Now  it  is  the  doctrine 
of  a  number  of  states,  and  Massachusetts  is  one,  that  if  a  plain- 
tiff's conduct  has  been  very  reprehensible  he  shall  not  be  allowed 
to  recover  in  quasi-contract,  even  though  the  defendant  has  been 
enriched  at  his  expense.  Such  a  case,  say  these  courts,  is  found 
where  the  plaintiff  after  a  part  performance  of  an  entire  con- 
tract unwarrantably  refuses  to  perform  further;  and  the  Massa- 
chusetts decisions  are  numerous  and  clear  that  the  plaintiff  can- 
not recover  in  such  case.'  The  test  in  Massachusetts  is  clearly 
between  the  bad  faith  of  plaintiff  and  his  good  faith,  for  in  the 
same  state  a  plaintiff  who  has  an  honest  intention  to  go  by  the 
contract  and  fails  to  do  so  is  allowed  to  recover  in  quasi-contract 
the  value  of  his  work  not  exceeding  the  contract  price.'  If,  there- 
fore, the  plaintiff  is  such  a  bad  man  as  deliberately  to  break  his 
binding  contract,  a  Massachusetts  court  of  law  will  refuse  him 
recovery  in  quasi-contract  although  the  defendant  is  greatly  en- 
riched at  his  expense,  provided  the  defendant  is  not  to  blame  for 
the  failure  to  complete  the  contract.  That  doctrine  has  the  ap- 
pearance of  having  something  more  in  its  favor  than  the  badness 
of  the  plaintiff,  for  it  seeks  to  rely  on  a  proposition  which  will  in- 
terest us  later,  namely,  the  assertion  that  "an  express  contract 
always  excludes  an  impUed  one  in  relation  to  the  same  matter."^ 
The  irony  of  this  reasoning  lies  in  the  fact  that  always  before 
telling  the  plaintiff  that  he  cannot  recover  in  quasi-contract  be- 


>  Faxon  v.  Mansfield  (1806)  2  Mass.  147;  Stark  v.  Parker  (1824)  2 
Pick  267;  Thayer  v.  Wadsworth  (1837)  19  Pick  349;  Olmstead  v. 
Beale  (1837)  19  Pick  528;  Davis  v.  Maxwell  (1847)  12  Mete.  286;  Moore 
T/.  Mansfield  (1902)  1 182  Mass.  02;  Keefe  z/.  Fairfield  (1903)  184  Mass. 
334.  For  other  jurisdictions  see  15  Am.  Eng.  Ency.  Law,  2d  ed.  p. 
1087,  and  Supplement.  In  Moore  v.  Mansfield  {supra)  Mr.  Chief  Justice 
Holmes  said:  "there  being  no  waiver  the  plaintiff  could  not  recover 
on  the  express  contract  because  he  had  not  furnished  the  stipulated 
consideration,  and  he  could  not  recover  upon  an  implied  one,  for  the 
benefit  actually  received  because  the  failure  to  furnish  the  whole  was 
due  to  his  own  wilful  default.  It  may  be  that  in  this  class  of  cases  the 
old  common  law  is  adhered  to  a  little  more  rigidly  than  in  some  others. ' ' 

'  Hayward  v.  Leonard  (1828)  7  Pick  181;  Powell  v.  Howard  (1872) 
109  Mass.  102;  Blood  v.  Wilson  (1886)  141  Mass.  25;  Atkins  v.  Barn- 
stable (1867)  97  Mass.  428;  Bassett  v.  Sanborn  (1851)  9  Cush.  58.  See 
Giles  t;.  Cobe  (1901)  177  Mass.  584. 

'Olmstead  v.  Beale  (1837)  19  Pick  528.  By  "implied"  contract 
the  court  here  means  quasi-contract. 
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cause  he  has  an  express  contract,  the  Court  proceeds  to  inform 
him  that  he  has  no  cause  of  action  on  the  express  contract.  The 
essential  unfairness  of  that  situation  has  led  other  courts  to  adopt 
a  different  rule.  Because  the  plaintiff  has  no  remedy  on  the 
express  contract,  and  because  it  is  not  fair  for  the  defendant  to 
keep  more  than  enough  of  plaintiff's  services  or  money  to  recom- 
pense him  for  plaintiff's  breach  of  the  contract,  a  number  of  the 
courts  allow  plaintiff  to  recover  on  quasi-contract  principles.' 
Massachusetts,  however,  does  not  allow  recovery,  and  Boston 
Ice  Company  v.  Potter  must  be  judged  from  the  Massachusetts 
standpoint.  It  is  important  to  notice,  however,  that  a  Court 
which  follows  Britton  v.  Turner'  would  naturally  be  unconcerned 
over  plaintiff's  alleged  badness. 

But,  even  in  Massachusetts,  are  there  not  relative  degrees 
of  badness?  Even  if  one  who  deUberately  breaks  his  contract 
is  so  bad  that  no  recovery  should  be  allowed  him  in  quasi-con- 
tract, is  a  man  who  has  the  right  to  force  you  to  deal  with  him 
as  assignee  of  an  express  contract  and  who,  instead  of  forcing 
you  to  deal  with  him,  conceals  the  fact  that  he  has  replaced  the 
original  contractor,  such  a  bad  man  that  you  must  deny  him 
recompense  for  his  goods?  Instead  of  being  a  bad  man  it  would 
appear  that  he  is  excessively  considerate  of  your  feelings  and 
merits  commendation  rather  than  disapproval.  The  Boston 
Ice  Company,  therefore,  so  far  as  the  case  shows  was  either 
only  mildly  bad  or  genuinely  praiseworthy,  and  so  should  not 
have  been  denied  recovery.'    And  even  if  one  could  take  the  view 


'  Britton  V.  Turner  (1834)  6  N.  H.  481;  Murphy  v.  Sanipson  (Neb. 
1902)  96  N.  W.  494;  McKnight  v.  Bertram  Heating  Co.  (Kan.  1902) 
70  Pac.  345.  For  other  cases  see  15  Am.  Eng.  Ency.  Law,  2d  ed.  p.  1089 
and  Supplement. 

'  Supra. 

'  Is  it  not  because  the  plaintiff  is  not  really  very  bad  that  he  is 
allowed  to  recover  where  the  defendant  has  not  consumed  the  goods  but 
still  has  them  on  hand?  Mudge  v.  Oliver  (1861)  i^ Allen  (Mass.)  74;  Barnes 
V.  Shoemaker  (1887)  112  Ind.  512.  See  Belfield  v.  National  Supply  Co. 
(1899)  189  Pa.  St.  189;  See  also  Orcutt  v.  Nelson  (1854)  i  Gray  (Mass.) 
536;  Wellauer  v.  Fellows  (1879)  48  Wis.  105  and  Randolph  Iron  Co.  v. 
Elliott  (1870)  34  N.  J.  L.  184,  where,  however,  as  was  in  part  true  in  Bel- 
field  V.  National  Supply  Co.  (supra),  the  defendant  knew  that  plaintiff 
was  the  seller  before  he  actually  received  the  goods.  To  be  sure  the 
Massachusetts  Court  said  in  Mudge  v.  Oliver  {supra)  that  the  defendant, 
by  retaining  the  goods  after  knowledge,  "recognized  the  plaintiff  as  his 
vendor,"  and  the  Indiana  Court  said  m  Barnes  v.  Shoemaker  {supra)  that 
the  defendant  was  liable  by  "ratification;"  but  where  the  plaintiff  is 
regarded  as  very  bad,  as  he  is  in  the  Massachusetts  cases  contra  to  Britton 
V.  Turner,  the  retention  of  benefit  by  the  defendant  with  knowledge 
is  regarded  in  Massachusetts  as  immaterial.  See  Keefe  v.  Fairfield  (1903) 
184  Mass.  334. 
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that  plaintiff  had  no  standing  as  assignee  of  the  express  contract, 
is  a  man  who  as  supposed  assignee  has  tried  to  cany  out  an  ex- 
press contract  with  you,  and  has  done  it  so  well  that  you  have 
no  objection  to  offer  except  your  dislike  of  him,  such  a  bad  man 
that  recovery  for  goods  furnished  under  the  contract  should  be 
denied  him?  Is  it  not  really  you  who  are  bad  for  refusing  to 
pay?  Undoubtedly  the  inexcusable  ofl&ciousness  of  plaintiff 
is  always  a  defense  in  our  law  to  a  claim  of  quasi-contract  liability, 
but  is  it  true  that  one  who  in  good  faith  believes  himself  to  be  as- 
signee of  an  express  contract  and  entitled  to  perform  thereunder, 
and  who  out  of  consideration  for  the  other  party's  feelings  con- 
ceals his  claim  to  be  assignee,  is  to  be  rated  as  so  officious  that 
he  has  no  equity  against  the  one  who  has  received  and  consumed 
satisfactory  goods  furnished  in  fulfilment  of  the  contract?  It 
cannot  be  true,'  yet  if  in  the  Boston  Ice  Company  case  the  con- 
tract could  not  be  assigned  to  the  plaintiff  that  decision  says  that 
it  is  true.  Remember  that  in  the  Boston  Ice  Company  case  the 
plaintifiF  for  all  that  appears  acted  in  the  best  of  faith.  Bad 
faith  on  plaintiflf's  part  not  appearing,  and  the  defendant  having 
received  full  satisfaction  under  the  contract,  the  plaintiff  was 
presumptively  in  good  faith  and  was  not  reasonably  to  be  re- 
garded as  an  officious  volunteer.  Instead  of  being  conclusively 
bad  the  plaintiff  was  prima  facie  good. 

The  second  thing  to  notice  is  that  the  defendant  never  had 
a  chance  to  protest  against  Hability  to  plaintiff.  It  is  a  Massa- 
chusetts doctrine  that  one  may  evade  quasi-contractual  hability 
in  some  instances  by  constantly  denying  any  habiUty. 

Said  the  Massachusetts  Court  in  Earle  v.  Coburn:^ 

"There  may  be  cases  where  the  law  will  imply  a  promise  to  pay  by 
a  party  who  protests  he  will  not  pay;  but  those  are  cases  in  which  the  law 
creates  a  duty  to  perform  that  for  which  it  implies  a  promise  to  pay, 
notwithstanding  the  party  owing  the  duty  absolutely  refuses  to  enter 
into  an  obligation  to  perform  it.  The  law  promises  in  his  stead  and  in 
his  behalf.  If  a  man  absolutely  refuses  to  furnish  food  and  clothing  to 
his  wife  or  minor  children,  there  may  be  circumstances  under  which  the 
law  will  compel  him  to  perform  his  obligations,  and  will  of  its  own  force 


>  Turner  v.  Webster  (1880)  24  Kan.  38,  fully  establishes  the  right  of 
a  plaintiff  to  recover  in  quasi-contract  where  he  acts  under  a  mistake  as 
to  the  existence  of  a  contract  with  him.  It  should  be  noted  that  in  the 
Boston  Ice  Co.  case,  as  in  Turner  v.  Webster,  if  there  was  a  mistake  as 
to  the  contract  it  was  a  mistake  of  fact,  not  of  law;  for  whether  the 
plaintiff  corporation's  past  or  its  personality  precluded  the  assignment 
to  it  of  the  contract  to  furnish  ice  was  clearly  a  question  of  fact. 

*  (1881)  130  Mass.  596,  598 
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imply  a  promise  against  his  protestation.  But  such  promise  will  never 
be  implied  against  his  protest  except  in  cases  where  the  law  itself  im- 
poses a  duty;  and  this  duty  must  be  a  l^al  duty." 

Now  in  saying  this  the  Court  seems  clearly  to  have  confused 
a  quasi-contractual  obUgation  with  a  contract  implied  in  fact. 
Mutual  assent  is  of  course  needed  for  the  latter;  but  for  quasi- 
contractual  liability  all  that  is  needed  is  unjust  enrichment  of 
the  defendant  at  the  expense  of  the  plaintiff,  enrichment  not 
being  regarded  as  unjust  if  the  plaintiff  was  inexcusably  ofl&cious. 
It  is  quite  true,  as  the  Court  in  Earle  v.  Coburn  cites  the  Boston 
Ice  Company  case  to  show,  that  "a  promise  will  not  necessarily 
be  implied  from  the  mere  fact  of  having  derived  a  benefit,"  though 
in  that  statement  the  word  "obUgation"  should  be  used  instead 
of  "promise;"  but  an  obligation  will  be  implied  where  there  is 
benefit  to  the  defendant  for  which  plaintiff  at  the  time  intended 
to  charge,  if  the  plaintiff  was  not  oflScious  but  acted  reasonably. 
It  would  seem  that  the  plaintiff  in  Earle  v.  Coburn '  acted  fully 
as  reasonably  as  the  plaintiff  in  Great  Northern  Railroad  Co.  v. 
Swaffield,*  and  that  the  necessity  of  plaintiff's  action  in  the  Massa- 
chusetts case  was  fully  as  great  as  that  of  the  railroad  company 
in  the  EngUsh  case  after  the  first  night,  but  the  Massachusetts 
law  is  settled  upon  the  point.'    It  should  never  be  forgotten, 
however,  that  in  Boston  Ice  Company   v.  Potter  the  defendant 
did  not  in  fact  protest  against  plaintiff's  performance  imtil  it 
was  all  over.     The  fact  that  defendant  would  have  protested  if 
he  had  known  is  immaterial  in  Massachusetts,  if  only  the  plain- 
tiff was  not  officious  in  acting.     The  fact  that  the  defendant  had 
no  chance  to  protest  is  no  stronger  than  the  fact  that  he  had  no 
chance  to  consent  to  deal  with  plaintiff,  and,  if  he  had  consented, 
a  return  of  animosity  before  action  brought  would  have  been  im- 
material.*   The  case  of  the  man  who  found  a  five  dollar*  boat 
and  reasonably  spent  twenty-six  dollars  to  repair  it,  and  was  al- 
lowed to  recover  the  twenty-six  dollars  against  the  protesting 
owner  who  knew  nothing  about  the  repairs  imtil  they  were  all 
over,  but  claimed  the  boat,  shows  that  defendant's  position  in 
Boston  Ice  Company  v.  Potter  was  not  the  same  as  it  would  have 

»  Supra. 

M1874)  L.  R.  9  Exch.  132. 

'Whiting  V.  Sullivan  (1810)  7  Mass.  107;  Earle  v.  Coburn  (1881) 
130  Mass.  596;  Putnam  v.  Glidden  (1893)  159  Mass.  47;  Keith  v.  De 
Bussigney  (looi)  179  Mass.  255.  The  last  case  is  semble  contra  to  Great 
Northern  R.  R.  Co.  v.  Swaffield  (supra). 

*  See  GraflF  v.  Callahan  (1893)  158  Pa.  St.  380. 
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been  had  he  known  all  the  time  and  had  protested.'  So  it  all 
comes  back  to  the  assignment,  because,  if  the  plaintifif  had  legal 
rights  as  assignee,  he  was  not  only  not  oflScious  but  the  defendant 
owed  him  the  kind  of  legal  duty  which  the  Court  in  Earle  v. 
Coburn  conceded  could  be  the  basis  of  a  quasi-contract  obliga- 
tion against  a  protesting  defendant.*  A  man  may  have  a  right 
to  his  prejudices  when  he  is  making  his  will  or  is  choosing 
the  other  party  to  an  express  contract,  but  a  defendant  has  no 
right  to  make  a  profit  out  of  his  prejudices  at  the  expense  of 
another  who  is  not  making  him  a  present  and  who  is  not  so 
blameworthy  that  he  should  be  punished  for  the  defendant's 
financial  benefit.  If,  therefore,  the  Boston  Ice  Company  case 
is  to  be  supported,  some  other  ground  must  be  sought  than  the 
defendant's  protest  or  lack  of  a  chance  to  protest.* 

Before  taking  up  the  ground  upon  which  the  Boston  Ice 
Company  case  can  be  supported  as  a  quasi-contract  decision,  a 
word  is  necessary  about  the  English  cases  cited  in  it.  Those 
cases  are  Schmaling  v.  Thomlinson*  and  Boulton  v.  J  ones. ^  In 
the  former  case  the  defendant  had  contracted  with  a  firm  for 
certain  services  and,  unknown  to  the  defendant,  the  plaintiff  had 
been  employed  by  that  firm  to  perform  the  services.     As  plain- 

>  Chase  v.  Corcoran  (1871)  106  Mass.  286.  The  case  of  Cahill  v. 
Hall  (1894)  161  Mass.  512  was  not  contra;  for  the  fact  that  the  plaintiflE 
had  a  contract  with  a  third  person  under  which  he  could  recover  for  the 
very  services  sued  for  in  that  case  was  held  enough  to  prevent  the  implica- 
tion of  a  quasi-contractual  obligation  in  his  favor  against  the  defendant. 

'See  Central  Bridge  Corporation  v.  Abbott  (1849)  4  Cush.  473, 
where  a  defendant  was  made  to  pay  toll  over  a  bridge  although  he  had 
always  claimed  exemption  from  liability  to  pay  toll  and  had  always 
refused  to  pay  it. 

•Professor  Keener  says  that  "to  have  allowed  a  recovery  by  the 
plaintifiE  in  the  [case  of]  Boston  Ice  Co.  v.  Potter  would  have  been,  to 
use  the  language  of  Lord  Mansfield  in  Stokes  v.  Lewis  [r  T.  R.  20],  to 
have  allowed  a  recovery  against  the  defendant  'in  spite  of  his  teeth' 
and  would  have  been  entirely  destructive  of  the  doctrine  that  a  man 
has  a  right  to  select  his  creditor."  Keener  on  Quasi-Contracts,  pages 
360,  361.  The  latter  doctrine,  if  it  really  existed  in  unqualified  form,  would 
be  entirely  destructive  of  the  law  of  quasi-contracts;  for  a  plaintiff  is 
never  selected  by  the  defendant  as  his  quasi-contract  creditor.  The 
whole  truth  of  the  idea  that  a  man  has  the  right  to  select  his  creditor  is 
comprised  in  the  general  propositions  that  actual  contracts  must  rest 
in  their  formation  on  mutual  assent  and  that  quasi-contract  obUgations 
will  not  be  raised  in  favor  of  officious  intermaidlers.  The  phrase  "in 
spite  of  his  teeth,"  though  helpful  where  the  question  is  one  of  implying 
a  contract  in  fact,  really  obscures  the  quasi-contract  question,  which  is 
whether  plaintiff  has  been  inexcusably  officious  where  but  for  officiousness 
on  his  part  we  should  say  that  the  defendant  had  been  unjustly  enriched 
at  the  plaintiff's  expense.  This  quasi-contract  question  we  have  discussed 
in  the  text. 

«  (1815)  6  Taunt.  147. 

»(i857)  2H.  &N.  564. 
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tiff  had  a  cause  of  action  against  the  firm  which  employed  him, 
the  court  refused  him  a  recovery  against  the  defendant.  That 
case  has  a  following  in  Cahill  v.  Hall,^  but  is  unUke  the  Boston 
Ice  Company  case  because  in  the  latter  the  plaintifiF  did  not  have 
any  remedy  against  a  third  person  and  did  not  look  at  any  time 
to  any  third  person  for  payment.  In  Boulton  v.  Jones,  on  the 
other  hand,  recovery  was  denied  because  the  defendant  had 
ordered  the  goods  from  his  debtor,  and,  if  the  plaintiff  who  had 
furnished  the  goods  without  defendant's  knowledge  had  been 
allowed  to  recover,  the  defendant  would  have  lost  the  set-off  he 
expected  and  was  entitled  to.  If,  as  the  decision  requires  us 
to  assume,  the  set-off  equalled  or  exceeded  the  value  of  the  goods 
supplied  by  plaintiff,  the  defendant  had  a  complete  defense  and 
the  plaintiff's  sole  remedy,  if  any,  was  to  ask  subrogation  to  the 
defendant's  claim  against  the  latter's  debtor  to  the  amount  of 
the  value  of  plaintiff's  goods.  If  the  set-off  was  less  than  the 
value  of  plaintiff's  goods,  the  plaintiff  should  have  had  judgment 
for  the  excess  of  the  value  of  plaintiff's  goods  over  the  set-off. ' 
Indeed  the  case  of  Mudge  v.  Oliver,^  where  the  defendant  was 
held  liable  despite  a  set-off  against  the  one  he  supposed  was 
selling  to  him,  seems  still  to  be  law  in  Massachusetts.  In  any 
event  the  case  of  Boulton  v.  Jones  gives  no  support  to  the  case 
of  Boston  Ice  Company  v.  Potter;  for  in  the  latter  case  there  was 
no  set-off. 

But  though  the  Boston  Ice  Company  case  is  Uke  no  previous 
case  and  is  rested  by  the  court  on  untenable  grounds,  the  actual 
decision  may  be  supported  on  a  famiUar  principle,  if  it  be  con- 
ceded, as  it  must  be  that  the  Boston  Ice  Company  was  the  duly 
constituted  assignee  of  the  Citizens'  Ice  Company's  contract  with 
the  defendant.  That  principle  is  that  where  there  is  an  express 
contract  on  which  the  plaintiff  can  recover  he  should  be  com- 
pelled to  sue  upon  that.  It  is  a  principle  in  force  in  Massa- 
chusetts,* and  is  absolutely  defensible  in  cases  Uke  that  of  the 
Boston  Ice  Company  where  recovery  could  be  had  against 
nobody  but  the  defendant  and  more  could  not  be  recovered  in 
quasi-contract  than  could  be  recovered  on  the  express  contract. 

'  (1894)  161  Mass.  512. 

'  Keener  on  Quasi-Contracts  p.  359,  360.  See  Frame  v.  Cole  Co. 
(1881)  97  Pa.  St.  309;  Belfield  v.  National  Supply  Co.  (1899)  189  Pa. 
St.  189. 

«  (1861)  I  Allen  (Mass.)  74. 

«01mstead  w.  Beale  (1837)  19  Pick.  528;  Cahill  v.  Hall  (1894)  161 
Mass.  512;  see  Whiting  v.  Sullivan  (18 10)  7  Mass.  107.  Cf.  Cooper  v. 
Cooper  (1888)  147  Mass.  370 
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The  Boston  Ice  Company  case  was  not  within  that  exception, 
which  allows  recovery  in  quasi-contract  where  the  defendant 
is  willfully  or  inexcusably  in  default  under  a  contract,  because 
that  exception  exists  only  where  the  defendant's  default  amounts 
to  an  abandonment  of  the  contract.'  In  the  Boston  Ice  Company 
case  the  defendant  had  not  abandoned  the  contract,  but,  instead, 
had  fully  Uved  up  to  it  except  in  the  matter  of  payment.  Then 
too,  the  plaintiff  in  the  Boston  Ice  Company  case  did  not  come 
within  the  reason  of  the  exception,  which  is  that  unless  a  plaintiff 
is  allowed  a  quasi-contract  recovery  the  defendant  may  make  a 
profit  out  of  breaking  the  contract  because  legal  damages  for 
breach  of  contract  would  be  less  than  the  consideration  which 
the  defendant  received  from  the  plaintiff.'  No  such  reason  ex- 
isted in  the  Boston  Ice  Company  case;  if  a  quasi-contractual 
obligation  were  impHed  there  the  plaintiff  could  recover  no  more 
than  the  contract  price.  Nor  was  the  Boston  Ice  Company  case 
within  the  further  exception  that  where  the  contract  has  been 
fulfilled  except  for  the  payment  of  money,  the  latter  may  be  re- 
covered on  the  common  counts.'  For  even  though  the  action 
may  be  treated  under  the  Massachusetts  statutes  as  one  on  the 
common  counts  if  need  be,*  the  exception  can  never  apply  where 
one  person  would  have  to  be  plaintiff  if  the  action  is  brought  on 
the  express  contract  and  a  different  one  would  have  to  be  plain- 
tiff if  the  action  is  brought  on  the  common  counts ;  for  the  same 
reason  those  cases  which  allow  one  surety  to  sue  his  co-surety  in 
indebitatus  assumpsit  for  contribution,  although  there  is  an  ex- 
press agreement  for  contribution,  are  not  helpful.'  Moreover, 
the  assignee  of  an  express  contract,  no  express  assignment  of  the 
quasi-contract  right  being  made,  does  not  seem  ever  to  have  been 
allowed  the  quasi-contract  remedy  prior  to  the  statutes  allowing 


'  Keener  on  Quasi-Contracts,  p.  303. 
^  Id.  p.  299. 

3  Felton  V.  Dickinson  (1813)  10  Mass.  287;  Evans  v.  Howell  (1904) 
211  lU.  85. 

<  Pub.  Stats,  of  Mass.   (1882)  964  §1;    2  Rev.  Laws  Mass.   (1902) 

1549  §  I- 

« See  Weeks  v.  Parsons  (1900)  176  Mass.  570,  where,  as  the  court 
admits,  the  question  as  to  a  surety's  right  to  sue  in  quasi-contract  even 
though  there  was  an  express  contract  was  "a  purely  academic  one." 
The  court  there  cited  only  Gibbs  v.  Bryant  (1822)  i  Pick.  118, 
which  put  the  liolding  on  the  ground  that  the  written  agreement  .of 
contribution  contained  nothing  more  than  the  law  would  imply.  That 
reasoning  would  fail  in  the  Boston  Ice  Company  case,  for,  in  the  absence 
of  the  express  agreement  which  plaintiff  was  acting  under,  plaintiff 
would  be  an  officious  intermcddler  and  therefore  no  obligation  would 
be  implied  in  his  favor. 
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him  to  sue  on  the  express  contract  in  his  own  name.  There  was 
indeed  excellent  reason  why  he  should  not  be  allowed  any  quasi- 
contract  remedy.  It  is  famiUar  doctrine  that  a  quasi-contract 
action  is  the  equivalent  of  a  bill  in  equity,  yet 

"A  court  of  equity  will  not  entertain  a  bill  by  the  assignee  of  a  strictly 
legal  right,  merely  upon  the  ground  that  he  cannot  bring  an  action  at  law 
in  his  own  name,  nor  unless  it  appears  that  the  assignor  prohibits  and 
prevents  such  an  action  from  being  brought  in  his  name,  or  that  an  action 
so  brought  would  not  afford  the  assignee  an  adequate  remedy.'" 

This  statement  of  equity's  attitude  is  clearly  the  one  which 
should  govern  in  quasi-contracts.  The  plaintifif  in  the  Boston 
Ice  Company  case  could  not  bring  an  action  in  its  own  name 
on  the  express  contract,  but  it  could  bring  one  in  its  assignor's 
name  and  in  that  recover  all  that  could  be  awarded  if  a  quasi- 
contract  obhgation  should  be  recognized.  PlaintifiF's  remedy  on 
the  express  contract  being  adequate,  the  court  properly  refused 
to  recognize  a  quasi-contract  obligation.* 

Conclusion. 

The  upshot  of  our  whole  discussion  may  be  stated  in  two 
propositions  : 

I.  If  the  court's  notion  that  the  express  contract  was  not 
assignable  could  by  any  possibility  be  correct,  the  decision  in 
Boston  Ice  Company  v.  Potter  would  be  erroneous  because  the 
plaintiflF,  reasonably  believing  itself  entitled  to  act  as  assignee, 
was  not  an  officious  intermeddler,  and,  having  no  remedy  on  the 
express  contract,  was  entitled  to  recover  in  quasi-contract.* 

•  Walker  v.  Brooks  (1878)  125  Mass.  241.  See  Hayward  v.  Andrews 
(1882)  106  U.  S.  672. 

*  The  Boston  Ice  Company  case  is  to  be  discriminated  from  the 
later  case  of  Pittsburg  Plate  Glass  Co.  v.  MacDonald  (1903)  182  Mass. 
593,  because  in  the  latter  case  the  defendant  was  not  enriched  at  plaintiff's 
expense,  and,  indeed,  not  at  all.  The  defendant  had  a  contract  to  put 
in  glass  for  three  elevations  of  a  third  person's  building  and  employed 
the  plaintiff  to  put  in  the  glass.  The  plaintiff  put  in  one  elevation  too 
much,  but  the  owner  of  the  building  and  not  the  defendant  profited 
thereby;  and  as  the  defendant  had  cautioned  the  plaintiff  not  to  put 
in  too  much  glass  there  was  no  possible  ground  on  which  to  hold  the 
defendant  liable. 

»  Dr.  Roscoe  Pound,  Dean  of  the  College  of  Law  of  the  University 
of  Nebraska,  has  kindly  furnished  to  the  writer  the  following  statement 
of  the  Roman  Law  bearing  upon  this  question: 

In  the  Roman  law  it  is  held  that  an  error  in  persotia  though  it  may 
be  material  to  the  transaction  so  far  as  to  prevent  an  obligation  ex  con- 
tractu from  arising,   is  not  onaterial  to  the  question  of  quasi-contract. 
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2.  If,  however,  the  court  was  wrong  in  thinking  the  con- 
tract not  assignable  to  plaintiff,  and  that  it  was  wrong  we  have 
already  seen,  the  decision  in  the  Boston  Ice  Company  case  was 
perfectly  sound  because  the  plaintiff,  having  already  an  adequate 
remedy  on  the  express  contract  in  its  assignor's  name,  had  no  ex- 
cuse for  asking  that  a  quasi-contractual  obUgation  be  imposed 
upon  the  defendant.' 

It  is  submitted  that  in  Boston  Ice  Company  v.  Potter  the  con- 
tract was  assignable  to  plaintiff;  that  it  actually  was  assigned  to 
plaintiff;  that  plaintiff  had  an  adequate  remedy  on  the  express 
contract  in  its  assignor's  name;  that  plaintiff's  remedy  on  the 
express  contract  precluded  any  quasi- contractual  obligation; 
and  that  because  at  that  time  in  Massachusetts  the  assignee  of  a 
contract  could  not  sue  in  his  own  name  on  the  express  contract 
the  case  was  rightly  decided. 

George  P.  Costigan,  Jr. 

Lincoln,  Neb. 

since  it  is  indiflFerent  from  what  source  the  unjust  enrichment  proceeds. 
Demburg,  Pandekten,  I.  §  102,  note  6;  Baron,  Pandekten,  §  50,  II.,  4. 
Hence  if  A  borrows  money  of  B  believing  that  C  is  to  be  his  creditor,  and 
intending  to  deal  with  him  only,  there  is  no  contract  of  loan  because 
the  consensus  is  wanting.  Nevertheless  there  is  a  quasi-contractual 
obligation  and  B  may  recover  the  money  by  the  so-called  condictio 
luuentiana.  Digest,  12,  i,  32.  Savigny  has  pointed  out  that  the  action 
in  such  case  is  not  at  all  a  special  one  provided  for  such  a  situation,  but 
is  *^t  rely  the  ordinary  condictio  ob  causam  datorum  (brought  where  some- 
thing is  given  or  done  or  paid  in  expectation  of  a  counter-performance 
or  of  creating  some  relation  or  on  some  other  causa  futura  which  fails) 
because  B  advanced  the  money  expecting  to  become  a  lender  and  his 
expectation,  upon  which  he  paid  it  over,  that  a  contractual  relation 
would  ensue  is  frustrated  by  A's  error  as  to  the  person.  Savigny,  System, 
III.,  271.  There  are  cases,  however,  such  as  sales  for  cash,  where  the 
error  in  persona  is  not  material  to  the  question  of  contract,  so  that  the 
transaction  wiU  be  valid  ex  contractu  notwithstanding  the  error  Dem- 
burg, Pandekten,  I.,  §  102,  4,  b. 

1  But  if  this  second  proposition  is  correct  the  case  of  Boston  Ice 
Company  v.  Potter  has  no  application  in  Massachusetts  to-day,  except 
where  the  assignment  of  contract  is  not  in  writing.  Where  the  assign- 
ment is  in  writing  the  assignee  can  sue  under  the  Massachusetts  statute 
in  his  own  name  on  the  contract  and  therefore  the  doctrine  that,  where 
a  contract  has  been  performed  except  for  the  payment  of  money,  the 
latter  may  be  recovered  tinder  the  common  counts  would  apply.  Felton 
V.  Dickinson  (1813)  10  Mass.  287;  Evans  v.  Howell  (1904)  211  111.  85. 
For  the  same  reason  the  Boston  Ice  Company  case  has  no  application 
to-day  in  any  state  where  the  assignee  of  a  contract  either  may  or  must 
sue  in  his  own  name. 
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NOTES. 


Modern  Developments  of  the  Doctrine  of  Contracts  in  Re- 
straint OF  Trade. — The  original  meaning  of  a  contract  in  restraint  of 
trade  was  one  by  which  a  person  agreed  not  to  exercise  a  certain  calling, 
Y.  B.  2  Hen.  V.  5,  pi.  26;  Homer  v.  Ashjord  (1825)  3  Bing.  322,  the  ab- 
horrence of  which  at  common  law  arose  principally  from  the  fact  that  a 
person  might  thus  be  deprived  of  a  means  of  earning  a  livelihood.  Steam 
Nov.  Co.  v.  Winsor  (U.  S.  1893)  20  Wall.  64;  Oliver  v.  Gilmore  (1892) 
52  Fed.  562,  and  also  that  the  State  was  deprived  of  the  services  of  a 
useful  member.  Union  Steamboat  Co.  v.  Bonfield  (1901)  193  III.  420; 
Mitchell  V.  Reynolds  (171 1)  i  P.  Wms.  181.  Though  at  first  the  courts 
absolutely  prohibited  such  contracts,  Colgate  v.  Bacheler  (1602)  Cro. 
Eliz.  872,  they  were  later  upheld,  if  ancillary  to  some  other  contract,  the 
enjoyment  of  which  they  were  necessary  to  protect.  Broad  v.  Jollyse 
(161 9)  Cro.  Jac.  596.  But  since  the  protection  of  the  contractor  v-as 
usually  accomplished  by  a  contract  confined  to  certain  limits,  they  vere 
upheld  only  where  limited  in  time  and  space,  Rogers  v.  Parry  (1613)  2 
Bulstr.  136,  this  arbitrary  rule  being  subsequently  changed  to  a  test  of 
what  was  reasonably  necessary  for  the  protection  of  the  contractor. 
Nordenfelt  v.  Maxim  Nordenfelt  etc.  Co.  [1894]  A.  C.  535;  2  Columbia 
Law  Review  166.  While  the  tendency  of  such  a  contract  to  destroy 
competition  and  create  monopoly  was  also  considered  one  of  the  evils 
caused  by  such  contracts,  no  stress  was  put  upon  this  fact,  see  Mitchell 
v.  Reynolds,  supra,  and  the  rules  regarding  such  contracts  were  not  framed 
to  meet  it. 

Recently  the  courts  of  this  country,  because  of  peculiar  economic 
conditions  prevailing  here,  have  built  up,  as  an  extension  of  the  older 
doctrine,  U.  S.  v.  Addyston  Pipe  Co.  (1898)  85  Fed.  271,  new  doctrines 
prohibiting  contracts  which  tend  to  lessen  competition  and  to  create 
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monopoly.  The  nature  of  these  more  recent  branches  and  the  principles 
which  should  be  applied  to  them  present  questions  over  which  there  has 
been  some  controversy.  4  Columbia  Law  Review  318.  It  has  been  con- 
tended that  there  is  only  one  doctrine  underlying  the  modern  develop- 
ment. U.  S.  v.  Addysion  Pipe  Co.,  supra.  But  in  reality  there  are  two 
classes  of  contracts  to  be  considered.  See  Raflerty  v.  Gas  Co.  (N.  Y. 
1899)  37  App.  Div.  618,  622.  Denominating  the  older  form  of  contracts 
in  restraint  of  trade  as  Class  1,  we  have  in  the  latter  extensions — Class  II, 
those  contracts  which,  though  restricting  competition  and  perhaps  cov- 
ering the  entire  competitive  field,  tend  toward  monopoly  only  in  a  loose 
sense;  and  Class  III,  contracts  tending  toward  monopoly  in  the  more 
exact  and  restricted  sense  of  a  great  power  secured  by  contract  of  exer- 
cising a  practically  exclusive  control  over  a  market  of  extended  character. 
The  general  subject  being  to  a  considerable  extent  an  economic  one  its 
proper  classes  are  made  more  apparent  by  a  consideration  of  the  economic 
evils  which  each  is  supposed  to  create.  In  Class  1 1  the  injury  is  primarily 
to  the  consumer  b«:ause  of  the  danger  which  is  caused  to  his  interests. 
Texas  Standard  Oil  Co.  v.  Adoiu  (1892)  83  Tex.  650.  In  Class  111.  on 
the  other  hand,  the  injury  is  to  the  State,  as  such — the  danger  arising 
from  the  inconsistency  with  the  principles  of  a  republic,  of  aggregations 
resulting  from  such  contracts  and  the  power  which  those  controlling  such 
excessive  concentrations  of  wealth  would  have  over  the  interests  of 
citizens.  Richardson  v.  Bubl  (1889)  77  Mich.  632;  People  v.  Refining 
Co.  (1890)  121  N.  Y.  582,  625  semble;  Lujkin  Ride  Co.  v.  Fringeli 
(1898)  57  Oh.  St.  596,  608. 

Regarding  the  doctrines  against  contracts  of  the  two  later  classes  as, 
at  least,  nominal  extensions  of  the  original  "restraint  of  trade"  doctrine, 
Alger  V.  Tbacber  (Mass.  1837)  19  Pick.  51,  we  may  consider  whether  any 
of  its  principles  are  applicable  to  them.  The  chief  characteristic  of  the 
old  doctrine  was  the  test  of  reasonableness  applied  there.  Since  con- 
tracts of  Class  II  are  no  more  fundamentally  dangerous  to  the  State  than 
those  of  Class  I,  and  since,  on  the  other  hand,  persons  whose  business  is 
being  destroyed  by  modern  competition  are  as  much  in  need  of  protection 
as  the  tradesman  in  making  his  ancillary  contract,  the  test  of  reasonable- 
ness is  logically  to  be  applied  to  Class  II,  Central  Shade  Roller  Co.  v. 
Cushman  (1887)  143  Mass.  353,  364;  Ives  v.  Smith  (1888)  3.  N.  Y.  Supp. 
645,  654,  though  not  along  the  same  lines  as  in  Class  1,  different  interests 
being  balanced,  Nat.  Benefit  Co.  v.  Hospital  Co.  (1891)  45  Minn.  272, 
276;  Diamond  Match  Co.  v.  Roeher  (1887)  106  N.  Y.  473,  483,  and  terri- 
torial limitations  being  irrelevant.  Texas  Standard  Oil  Co.  v.  Adoue, 
supra.  On  the  other  hand  the  enforcement  of  contracts  in  Class  111, 
being  inherently  dangerous  to  the  State,  no  question  of  reasonableness 
enters.  State  v.  Standard  Oil  Co.  (1892)  49  Oh.  St.  137,  186,  nor  does  the 
fact  that  it  is  ancillary  to  some  other  lawful  contract  excuse  the  existence 
of  the  danger.     Lufkin  Rule  Co.  v.  Fringeli,  supra  607  et  seq. 

It  must  be  confessed  that  this  classification  is  by  no  means  universally 
accepted.  No  distirtction  is  ordinarily  made  between  contracts  tending 
toward  monopoly  in  the  more  exact  sense  indicated  above  and  contracts 
covering  the  field  of  competition  but  not  tending  toward  monopoly  in 
that  sense.     Both  are  grouped  in  Class  1 1 1  and  arbitrarilv  refused  enforce- 
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ment.  The  result  is  that  no  provision  is  made  against  the  enforcement 
of  contracts  not  covering  the  entire  field  of  competition  but  yet  restrict- 
ing competition  in  an  unjust  and  extortionate  manner;  while  contracts 
of°the  more  extended  field  though  not  in  any  way  tending  are  refused 
enforcement  though  reasonable.  See  More  v.  Bennett  (1892)  140  111.  69. 
A  recent  decision  in  Kentucky  forcibly  illustrates  the  necessity  of 
distinguishing  all  three  classes,  demons  v.  Meadows  (1906)  94  S.  W.  13. 
A  contract  by  which  one  of  the  only  two  hotel  keepers  in  a  town  agreed 
with  his  rival  not  to  run  his  hotel  for  three  years  was  held  unenforceable. 
The  decision  seems  prima  facie  to  be  contrary  to  the  early  rule  that  con- 
tracts in  restraint  of  trade  are  enforceable  if  confined  to  a  particular  place. 
But  since  the  contract  is  not  ancillary  to  any  other,  it  cannot  be  upheld 
as  a  reasonable  contract  of  Class  I.  The  contract  is  better,  however, 
treated  as  one  of  Class  II.  Here  the  point  of  limited  area  is  not  material, 
and  since  the  contract  concerned  a  quasi-public  institution.  People  v. 
Chicago  etc.  Co.  (1889)  130  U.  S.  268,  293,  and  was  not  shown  to  be  nec- 
essary under  the  circumstances,  it  is  clearly  unreasonable  and  therefore 
unenforceable.  Anderson  v.  Jett  (1889)  89  Ky.  375;  Chapin  v.  Brown 
(1891)  83  la.  156.  On  the  other  hand,  to  suppose  a  reasonable  contract 
of  this  sort,  restricting  competition  to  prevent  ruinous  results  of  previous 
rivalry,  there  is  no  doubt  that  such  a  contract  should  be  upheld.  Yet 
it  is  impossible  to  reach  these  proper  results,  if  but  one  classification  is 
adopted  for  II  and  III.  Under  such  a  classification,  contracts  of  this 
character,  in  which  the  entire  field  of  competition  is  covered,  would 
necessarily  be  considered,  it  would  seem,  from  the  same  standpoint  as 
those  tending  toward  a  true  monopoly,  and.  the  reasonable  contract  in 
the  hypothetical  case  would  be  condemned  together  with  the  unreason- 
able one  in  the  principal  case.  On  the  other  hand,  if  because  of  this 
incongruity,  it  were  held  that  the  cases  did  not  fall  within  the  class  at 
all,  the  contract  in  the  principal  case  with  its  unwarranted  evil  to  the 
consumer  would  be  enforced,  except  where  it  could  be  brought  under 
the  narrow  theories  of  Class  I,  which  is  wholly  inadequate  to  meet  mod- 
ern exigencies. 


Former  Jeopardy  Under  Indictments  Erroneously  Held  In- 
sufficient FOR  Variance. — Where  a  defendant  has  been  brought  to 
trial  on  a  valid  indictment,  the  panel  completed  and  issue  joined,  the 
jeopardy  attaches,  and  any  other  prosecution  for  the  same  offense  is 
barred,  unless  the  defendant  waives  his  right,  i  Bishop,  Crim.  Law 
§  978  et.  seq.  But  if  there  is  a  material  defect  in  the  indictment.  Black 
V.  State  (1867)  36  Ga.  447,  or  a  material  variance  between  the  indictment 
and  the  proof.  State  v.  Stehhins  (1861)  29  Conn.  463,  in  which  case  there 
could  be  no  valid  judgment,  the  defendant  is  not  deemed  to  have  been 
put  in  jeopardy.  The  question  arises,  v/hat  is  the  effect  of  arresting 
judgment,  or  directing  a  verdict  of  acquittal,  or  quashing  the  indict- 
ment under  the  erroneous  belief  that  the  indictment  is  invalid  or  insuffi- 
cient. It  is  admitted  to  be  the  general  rule  that  the  dismissal  of  the 
indictment  against  the  objection  of  the  defendant  does  not  deprive  him 
of  his  right  to  plead  former  jeopardy  on  the  second  prosecution.     Lee  v. 
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StaU  (1870)  26  Ark.  260.    The  question  arises  where  the  action  is  taken 
on  the  defendant's  motion. 

In  regard  to  the  motion  in  arrest  of  judgment  the  rule  is  stated,  that 
where  the  arrest  of  judgment  is  reviewable  the  defendant  cannot  be  pros- 
ecuted on  a  new  indictment,  because  he  is  still  in  jeopardy  under  the 
original  indictment.  To  permit  a  second  might  subject  the  defendant 
to  double  punishment,  if  the  arrest  be  reversed.  But  in  states  which  do 
not  permit  a  reversal  on  application  of  the  prosecutor,  the  arrest  is  con- 
clusive on  the  insufficiency  of  the  indictment  and  the  defendant  has  not 
been  in  jeopardy.  StaU  v.  Yervell  (Tenn.  1820)  2  Yerg.  24;  People  v. 
Casborus  (N.  Y.  1816)  13  Johns.  350.  It  would  seem  that  the  same 
principles  would  apply  to  a  decision  of  the  court  quashing  an  indictment 
or  directing  a  verdict  of  acquittal.  If  a  statute  allows  an  appeal  by  the 
State,  such  appeal  should  be  the  State's  only  remedy,  and  on  reversal  of 
an  erroneous  judgment,  the  prosecution  could  be  continued  on  the  original 
indictment.  This  seems  to  have  been  the  principle  which  governed  the 
decision  in  People  v.  Casborus,  supra,  in  which  Spencer,  J.,  stated  as  the 
ground  of  his  decision — "The  effect  of  arresting  a  judgment  is  the  same 
as  quashing  an  indictment  *  *  *  and,  in  this  case  it  appears  to  me, 
that  as  no  writ  of  error  could  be  brought  upon  the  decision  of  the  Court 
of  Sessions  arresting  the  judgment  that  proceeding  is  not  a  bar  to  any 
other  for  the  same  matter."  See  also,  ^an  Rueden  v.  State  (1897)  9(6 
Wis.  671;  Gerard  v.  Illinois  (1842)  4  111.  362. 

Many  courts,  abandoning  this  ground,  have  adopted  a  different  prin- 
ciple, leading  to  the  same  result,  even  where  the  sufficiency  of  the  indict- 
ment is  still  open  to  review.  In  /ih  King  v.  People  (1875)  5  Hun  297, 
300,  the  court  said,  that  "if  the  irregularity  was  not  fatal  to  any  con- 
viction, and  the  prisoner  yet  insisted  upon  the  defect,  *  *  *  that 
was  equivalent  to  asking  for  the  discharge  of  the  jury  and  consenting 
thereto."  This  decision  inclines  to  the  broad  view,  that  in  criminal  as 
well  as  in  civil  cases,  a  party  will  not  be  allowed  to  impeach  a  decision 
which  he  himself  brought  about;  and  this  is  the  position  taken  in  many 
cases  on  this  precise  point.  U.  S.  v.  Jones  (1887)  31  Fed.  725;  Brown 
V.  State  (1900)  109  Ga.  570;  People  v.  Meakin  (J891)  61  Hun  327;  Ex 
parte  Winston  (1895)  52  Ala.  419.  It  is  difficult  to  see  how  a  motion  to 
direct  an  acquittal  is  a  consent  to  a  discharge  of  the  jury,  and  a  waiver  of 
jeopardy.  The  courts,  to  prevent  the  escape  of  the  defendant  from  just 
punishment  by  "mere  technicalities,"  Ah  King  v.  People,  supra,  have 
established  an  estoppel  against  the  defendant,  in  violation,  it  would 
seem,  of  his  constitutional  privilege. 

A  recent  Kentucky  case,  repudiating  this  doctrine  of  waiver  of  jeop- 
ardy, Drake  v.  Commonwealth  (1906)  96  S.  W.  580,  seems  illustrative  of 
a  tendency  to  go  to  the  opposite  extreme.  In  the  first  prosecution,  the 
court  had,  on  defendant's  motion,  directed  a  verdict  of  acquittal  for 
variance,  holding  the  indictment  insufficient.  Yet  the  court  in  the  prin- 
cipal case,  sitting  in  an  appeal  from  a  second  prosecution,  held  that  the 
defendant  had  been  in  jeopardy  under  the  first  indictment.  In  so  doing 
it  does  not  controvert  the  general  rule  underlying  all  the  cases,  that 
where  the  first  indictment  is  insufficient  for  variance  the  defendant  has 
not  been  in  jeopardy.    Nor  does  it  rely  on  the  exception,  noted  above. 
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where  the  insufficiency  of  the  judgment  is  open  to  review.  It  proceeds 
upon  the  ground  that  the  variance,  though  held  to  be  material  in  the 
first  prosecution,  was  in. fact  immaterial,  and  that  the  indictment  was 
therefore  sufficient.  Regardless  of  the  merits  of  the  question  of  variance 
in  this  particular  case,  the  court  seems  to  have  gone  to  great  lengths  in 
assuming  the  right  to  reopen  the  point  of  its  materiality.  If  a  variance 
previously  held  material  may  in  a  second  prosecution  be  declared  imma- 
terial, no  reason  appears  why  a  variance  previously  held  immaterial  may 
not,  in  the  same  way,  be  declared  material,  so  as  to  allow  a  second  prose- 
cution on  the  same  offense  for  which  the  defendant  has  already  been 
convicted  and  punished.  The  result  is  to  make  the  outcome  of  the  first 
prosecution,  though  not  appealed  from,  practically  inconclusive,  and  to 
leave  the  question  of  jeopardy  an  open  one  even  where  an  appeal  by 
the  State  is  not  allowed. 


Effect  of  Pardon  on  Divorce  for  Conviction  of  Crime. — The 
pardoning  power  in  the  United  States,  though  it  rests  upon  constitutional 
provision  as  an  independent  foundation.  Ex  parte  fVells  (1855)  18  How. 
307,  must  be  considered  in  the  light  of  English  history  and  the  earlier 
cases.  U.  S.  v.  IVilson  (1833)  7  Pet.  150.  These  sources  throw  more 
light  upon  the  scope  and  proper  exercise  of  the  power  than  upon  its 
precise  effect;  but  it  is  apparent  that  it  results  in  more  than  a  mere 
cessation  of  imprisonment.  The  pardoned  man  is  no  longer  a  criminal, 
and  a  designation  of  him  as  such  is  slanderous.  Bac.  Abridg.,  "Pardon" 
[h];  Cuddington  v.  IVilkins  (161 5)  Hob.  81.  His  fines  cannot  be  col- 
lected, Shoop  V.  Commonwealth  (1846)  3  Pa.  126,  and  his  disabilities, 
consequent  to  conviction,  are  removed,  as  in  restoring  the  right  to  vote, 
Jones  V.  Board  (1879)  56  Miss.  766;  fVood  v.  Fitzgerald  (1870)  3  Ore. 
568,  or  to  hold  office,  Hildreth  v.  Heath  (1878)  i  111.  App.  82,  or  to  be  a 
witness.  Rex  v.  Crosby  (1695)  2  Salk.  689;  State  v.  Foley  (1880)  15  Nev. 
64,  though  as  to  the  last,  under  certain  statutory  provisions  as  to  per- 
jury, pardon  is  ineffectual,  the  incapacity  being  regarded  as  a  rule  of 
evidence  and  not  a  disability.  Houghtaling  v.  Kilderhouse  (N.  Y.  185 1) 
I  Park.  C.  C.  241.  The  pardon  "releases  the  punishment  and  blots  out 
the  existence  of  the  guilt.  *  *  *  |t  makes  him  a  new  man  with  a 
new  credit  and  capacity."     Ex  parte  Garland  (1866)  4  Wall.  333. 

The  retrospective  effect  of  a  pardon  is  less  complete,  though  the 
decisions  are  not  in  entire  harmony  on  the  point.  A  pardon  does  not 
"make  amends  for  the  past.  It  affords  no  relief  for  what  has  been 
suffered."  Knote  v.  V.  S.  (1877)  95  U.  S.  149.  It  cannot  obliterate 
the  crime  as  an  indication  of  moral  character.  In  re  Spencer  (1878)  5 
Sawy.  195;  Sanborn  v.  Kimball  (1875)  64  Me.  140,  or  as  affecting  credi- 
bility as  a  witness.  See  1 1  Am.  Jur.  356.  Nor,  it  seems,  is  the  fact  of  the 
crime  itself  gainsaid,  in  all  cases.  It  is  lawful  to  say  of  a  pardoned  thief, 
"you  were  a  thief,"  Baum  v.  Clause  (N.  Y.  1843)  5  Hill  196,  though  the 
fact  of  conviction  cannot  be  used  as  a  basis  of  disbarment,  Scott  v.  State 
(1894)  6  Tex.  Civ.  App.  343,  or  of  an  increased  sentence  for  "second 
offense,"  Edwards  v.  Commonwealth  (1883)  78  Va.  39.  At  any  rate  it  is 
clearly  settled  that  a  pardon  cannot  affect  rights  which  "have  been 
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vested  in  others  directly  by  the  execution  of  the  judgment  for  the  offense, 
or  which  have  been  acquired  by  others  whilst  that  judgment  was  in  force." 
KfwU  V.  U.  S.,  supra.  Thus  an  office  forfeited  by  conviction  is  not  re- 
gained by  pardon.  King  v.  Turvil  (1676)  2  Mod.  52;  Commonwealth  v. 
FugaU  (Va.  1830)  2  Leigh  724,  nor  fines  actually  collected.  KnoU  v. 
U.  S.,  supra.  Also  the  pardon  does  not  deprive  one  of  his  right  to  a 
reward  for  obtaining  conviction.  Ex  parte  Garland,  supra,  nor  the  criminal 
of  his  liability  for  costs  to  the  prosecutor.  Statev.Mooney  (1876)  74N.C.98. 

An  interesting  point  is  raised  by  a  recent  case,  Holloway  v.  HoUoway 
(Ga.  1906)  55  S.  E.  191,  relative  to  the  effect  of  pardon  on  conviction  for 
crime  as  a  ground  of  divorce.  Under  the  rule  that  a  pardon  will  not  be 
allowed  to  affect  vested  rights,  it  has  been  held  that  it  cannot  invalidate 
a  marriage  l^ally  contracted  while  the  former  husband  was  in  prison. 
In  re  Deming  (N.  Y.  181 3)  10  Johns.  232,  and  it  seems  equally  true  that 
it  cannot  annul  a  divorce  already  obtained,  though  not  followed  by 
remarriage,  i  Bishop,  Marriage,  Divorce,  etc.  §1807.  Where  the 
divorce  is  not  sought  until  after  the  pardon  is  granted,  it  is  not  clear 
that,  except  in  those  jurisdictions  where  the  marriage  is  dissolved  ipso 
facto  by  the  conviction,  IVisconsin  v.  Dukei  (1895)  90  Wis.  272,  any 
vested  right  is  interfered  with  by  allowing  the  pardon  to  destroy  the 
ground  of  divorce.  But  in  Holloway  v.  Holloway,  supra,  it  was  held 
that  the  ground  was  not  destroyed  and  that  the  wife  could  sue  even 
after  her  husband's  pardon.  The  statute  in  that  case  made  the  cause  for 
divorce  conviction  and  sentence  for  more  than  two  years.  The  husband 
at  the  time  of  pardon  had  been  convicted  and  sentenced  to  more  than  two 
years,  and,  indeed,  had  served  more  than  that  period.  Under  the  view, 
above  noted,  that  a  pardon  does  not  properly  relate  back  so  as  to  affect 
the  original  fact  of  conviction,  Baum  v.  Clause,  supra,  nor  the  past  im- 
prisonment and  stigma  consequent  thereto.  In  re  Spencer,  supra,  it  may 
be  argued  that  even  though  no  vested  right  is  interfered  with,  the  pardon 
should  not  destroy  the  ground  for  divorce.  Yet  it  is  variously  intimated 
that  the  underlying  cause  of  this  ground  is  not  the  ignominy  of  the  con- 
viction, Foy  V.  Foy  (N.  C.  1851)  13  Ired.  90,  but  the  enforced  and  con- 
tinued separation,  Davis  v.  Davis  (1897)  '02  Ky.  440,  which  leaves 
small  reason,  once  the  enforced  separation  is  over,  for  interfering  with 
marital  relations,  where  they  have  not  been  already  ended  by  judicial 
decree.  But  where  the  distinctions  concerning  the  effect  of  pardon  upon 
past  facts  and  conditions  are  so  fine,  the  result  reached  in  Holloway  v. 
Holloway,  supra,  cannot  be  severely  criticised. 

The  proposed  draft  of  the  uniform  divorce  law,  while  including  con- 
viction for  crime  among  the  grounds  of  divorce,  makes  no  mention  of 
the  effect  of  pardon.  68  Alb.  L.  J.  298.  In  view  of  the  strict  construc- 
tion which  such  grounds,  unknown  to  the  common  law,  Hamaker  v. 
Hamaker  (1856)  18  111.  317,  may  receive,  it  seems  desirable  that  this 
point  should  not  be  left  unsettled,  especially  since  it  is  expressly  provided, 
that  a  pardon  shall  be  without  effect,  in  a  number  of  the  statutes  which 
the  uniform  law  would  supplant. 


Dangerous  Use  of  Highways. — The  maintenance  and  use  of  high- 
ways involve  a  three  cornered  relationship  of  rights  and  duties.    There 
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is  placed  upon  the  highway  authorities  the  duty  of  keeping  the  roads  in 
a  reasonably  safe  condition  for  ordinary  traffic;  and  upon  travelers  the 
duties  of  using  it  with  due  r^ard  to  the  highway  itself  and  to  each  other. 
The  reasonableness  of  the  use  is  a  question  of  fact  depending  uf)on  all 
the  circumstances  and  expanding  with  the  necessities  of  commerce  and 
improvements  in  transportation,  so  that  the  measure  of  the  reciprocal 
duties  of  highway  authorities  and  users  must  be  subject  to  constant 
change.  Indiana  Springs  Co.  v.  Brown  (1905)  165  Ind.  465;  Moses  v. 
Railway  Co.  (1859)  21  111.  515.  A  load  of  two  tons  was  an  indictable 
nuisance  in  1642.  Egerly's  Case,  3  Salk.  183.  In  i88o  a  load  of  six 
tons  drawn  by  horses  was  reasonable,  IVallington  v.  Hoskins  (1880)  L.  R. 
6  Q..  B.  206,  and  a  traction  outfit  weighing  twenty-four  tons  did  not  ex- 
ceed the  statutory  limit,  though  on  the  circumstances  of  the  case  the 
traffic  was  found  to  be  "extraordinary"  within  the  meaning  of  a  statute 
requiring  the  user  to  compensate  the  authorities  for  extra  cost  of  repair. 
Aveland  v.  Lucas  (1879)  L.  R.  5  C.  P.  21 1.  But  the  principle  of  the 
early  case  has  not  changed  and  it  is  still  cited  as  law.  McCarter  v.  Lud- 
lum  Steel  Co.  (N.  J.  1906)  63  Atl.  761.  When  the  use  is  reasonable, 
there  is  no  liability,  except  where  the  injury  is  the  result  of  negligence, 
Macontber  v.  Nichols  (1876)  34  Mich.  212,  for  injury  to  users  of  the  high- 
way or  to  the  highway  itself. 

In  the  determination  of  extraordinary  uses  of  land,  the  English  law, 
with  its  jealous  guardianship  of  established  individual  rights,  has  been 
more  strict  than  our  own.  Any  one  who  creates  or  maintains  an  unusual 
condition  which  may  cause  injury  is  liable  for  all  harm  resulting  from 
such  "dangerous  thing"  r^ardless  of  negligence  and  irrespective  of 
whether  the  danger  was  sufficiently  apparent  to  suggest  itself  to  a  rea- 
sonable man.  Rylands  v.  Fletcher  (1868)  L.  R.  3  H.  L.  330.  The  appli- 
cation of  this  doctrine,  in  a  recent  English  case,  to  the  use  of  highways 
has  led  to  an  interesting  result  affecting  the  relationship  between  trav- 
elers and  highway  authorities.  Chichester  Corporation  v.  Foster  (1906) 
75  K.  B.  D.  33.  The  defendant's  traction  engine,  weighing  ten  tons, 
injured  a  water  main  owned  by  the  plaintiffs,  the  highway  authorities. 
The  engine  was  considerably  heavier  than  those  commonly  used  in  the 
neighborhood,  but  no  negligence  was  imputable  to  the  defendant  in  its 
construction  or  use.  The  plaintiff's  waterpipes  were  laid  under  the  street 
thirty  years  before  at  a  depth  found  still  sufficient  for  ordinary  traffic. 
Admitting  the  duty  of  the  highway  authorities  to  keep  the  road  up  to 
date,  the  court  found  them  to  be  under  no  duty  to  provide  for  traffic  such 
as  the  defendant's  engine,  and  he  was  held  liable  for  the  damage  caused. 
It  is  to  be  noted  that  the  concurring  opinion  of  Wills,  J.,  denying  the 
application  of  Rylands  v.  Fletcher,  and  that  of  Darling,  J.,  apparently 
repudiating  the  doctrine  of  that  case,  set  forth  no  other  breach  of  duty 
by  the  defendant.  They  can  be  explained  only  upon  the  novel  proposition 
that  recovery  is  to  be  allowed  in  any  case  of  injury  where  the  plaintiff  is 
not  himself  in  fault.  The  leading  opinion  of  Chief  Justice  Alverstone, 
accepting  the  lower  court's  theory,  makes  it  apparent  that  Rylands  v. 
Fletcher  is  the  true  ground  of  the  decision.  Under  such  authority  it  can 
scarcely  be  criticised,  though  it  tends  to  make  the  duty  of  the  highway 
authorities  lag  far  behind  the  actual  use. 
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The  doctrine  of  Rylands  v.  Fletcher  has  been  generally  disapproved  in 
this  country,  Burdick,  Torts,  447,  the  American  courts  inclining  to  a 
liberal  attitude  where  modem  improvements  in  transportation  are  con- 
cerned. All  vehicles  which  appear  to  be  reasonably  adapted  to  road  use 
have  prima  facie  equal  rights  in  the  use  of  public  ways,  regardless  of  their 
form  or  means  of  locomotion;  Macomber  v.  Nichols,  supra;  Holland  v. 
Bartch  (1889)  120  I nd.  46;  Rice  v.  Buffalo  &c.  Co.  (N.  Y.  1897)  17  App. 
Div.  462;  liability  in  such  cases  must  rest  upon  negligence.  Mullen  v. 
Glens  Falls  (N.  Y.  1886)  11  App.  Div.  275;  Miller  v.  Addison  (1903)  96 
Ind.  731.  So  ordinances  prohibiting  the  use  of  any  class  of  vehicles 
have  been  held  void,  Bogue  v.  Bennett  (1901)  156  Ind.  478,  and  it  is  gen- 
erally recognized  that  roads  and  bridges  must  be  kept  sufficient  for  use 
by  traction  engines  where  such  use  is  common.  Coulter  v.  Township 
(1894)  164  Pa.  543;  Johnson  v.  Highland  (1905)  124  Wis.  597.  It  has 
even  been  held  that  a  heavy  engine,  though  improperly  used  in  starting 
and  in  turning  corners,  to  the  serious  injury  of  the  roads,  may  be  so  oper- 
ated provided  the  damage  caused  in  such  places  is  not  greater  than  the 
wear  and  tear  on  the  whole  road  that  would  be  incident  to  moving  the 
same  weight  by  wagons.  McCarter  v.  Ludlum  Steel  Co.  (N.  J.  1906) 
63  Atl.  761.  While  it  is  believed  that  this  case  goes  too  far,  6  Columbia 
Law  Review  595,  it  seems  clear  that  it  is  more  representative  of  the 
American  attitude  than  is  Chichester  Corporation  v.  Foster,  supra.  In 
making  the  measure  of  liability  in  such  cases  the  use  of  care  commen- 
surate with  the  risk,  and  holding  an  injury  resulting  in  spite  of  due 
care,  as  in  the  case  last  mentioned,  damnum  absque  injuria,  the  courts 
of  this  country  have  shown  a  tendency  to  favor  improved  highway 
facilities  which  is  highly  desirable. 


Joinder  of  Parties  in  Actions  to  Enjoin  Pollution  of  Streams. 
— Beside  the  absolute  right  of  every  riparian  owner  to  the  natural  flowage 
of  the  stream,  Dickinson  v.  Canal  Co.  (1852)  7  Exch.  282;  Tourtellot  v. 
Phelps  (1855)  4  Gray  370,  and  to  the  ordinary  use  of  the  water  for  natural 
and  domestic  purposes,  fVilts  v.  IVaterworks  Co.  (1874)  L.  R.  9  Ch.  App. 
451,  457;  Union  Co.  v.  Ferris  (1872)  2  Sawy.  176,  191,  there  are  recog- 
nized other  rights  of  use  for  manufacturing  and  other  non-domestic 
purposes,  Elliot  v.  Railroad  Co.  (1852)  10  Cush.  191,  inferior  to  the  right 
of  ordinary  use,  Crandall  v.  Woods  (1857)  8  Cal.  136,  141,  and  to  be  con- 
fined within  reasonable  limits,  with  due  regard  to  similar  rights  of  other 
proprietors.  Prentice  v.  Geiger  (1878)  74  N.  Y.  341.  An  unreasonable 
use,  resulting  in  appreciable  injury,  may  be  made  the  subject  of  an  action 
for  damages.  Prentice  v.  Geiger,  supra;  or,  if  the  injury  is  irreparable,  it 
may  be  enjoined.  Wright  v.  Moore  (1863)  38  Ala.  593,  599.  Since  the 
riparian  owner's  right  is  to  the  ordinary  flowage,  not  only  in  volume, 
but  in  purity.  Snow  v.  Parsons  (1856)  28  Vt.  459,  461,  any  use  of  the 
stream  which  defiles  it  to  an  appreciable  degree  is  an  invasion  of  his 
right,  constituting  either  a  trespass  or  a  nuisance,  according  to  the  char- 
acter of  the  injury.  Mason  v.  Hill  (1833)  5  B.  &  Ad.  i;  Townsend  v. 
Bell  (1893)  24  N.  Y.  Supp.  193. 

A  recent  decision  in  New  York  illustrates  the  nature  of  the  remedy 
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which  equity  will  supply  for  infringement  of  these  rights.  The  plaintifl, 
a  riparian  owner,  sought  to  enjoin  forty  independent  defendants,  upper 
riparian  proprietors,  in  a  single  action  to  restrain  them  from  discharging 
the  refuse  from  their  factories  into  the  river,  resulting  in  the  pollution  of 
the  stream  to  such  an  extent  that  the  plaintiff's  business  was  injured. 
The  court  overruled  the  demurrers  for  multifariousness,  and  granted  the 
injunction.  IVarren  v.  Parkhurst  (1906)  78  N.  E.  579.  Several  analo- 
gous cases  have  been  previously  decided  in  the  same  way,  in  that  state 
and  elsewhere.  Strohelv.  Kerr  (1900)  164  N.  Y.  303;  Montecito  Co.  v. 
Santa  Barbara  (1904)  144  Cal.  578;  Blaisdell  v.  Stephens  (1879)  14  Nev. 
17;  Draper  v.  Brown  (1902)  115  Wis.  361.  But  the  principal  case  was 
complicated  by  the  fact  that  the  damages  suffered  from  the  pollution  by 
any  one  defendant  alone  were  inappreciable,  and  that  consequently  it 
was  impossible  to  say  that  the  defendants  could  have  been  enjoined  in 
separate  suits,  and  at  least  doubtful  whether  they  were  separately  liable 
at  all.  By  holding  that  the  nuisance  was  created,  not  at  the  time  of  de- 
positing the  refuse  in  the  stream,  but  at  the  moment  when  the  plaintiff 
was  injured,  for  which  there  is  apparent  authority,  Woodruff  v.  Mining 
Co.  (1883)  8  Sawy.  628,  and  that  the  defendants  were  all  joint  tort- 
feasors co-operating  in  fact  in  the  production  of  the  nuisance,  this  diffi- 
culty would  be  obviated.  But  the  New  York  courts,  though  accepting  the 
concert  of  action  test,  have  held  that  the  cause  of  action  arises  at  the 
time  when  the  refuse  is  deposited  in  the  stream,  Chipman  v.  Palmer  {idrjq) 
77  N.  Y.  51,  and  the  defendants  were  therefore  not  joint  tort-feasors. 
See  4  Columbia  Law  Review  367.  It  follows  that  upon  each  separate 
defendant  there  was  imposed  the  somewhat  novel  duty  of  refraining 
from  depositing  his  quota,  in  itself  nominal,  because  of  his  knowledge 
that  others  were  contributing  theirs,  and  that  thus  the  plaintiff  was 
being  injured.  This  proposition,  though  recognized  in  Lamhion  v.  Mel- 
lish  (1894)  63  L.  J.  Ch.  D.  929,  is  flatly  denied  in  at  least  one  American 
jurisdiction.     Hillman  v.  Newington  (1880)  57  Cal.  56,  64. 

Interpreting  the  status  of  the  defendants  as  does  the  court,  we  are 
confronted  with  the  much  discussed  question,  shall  the  plaintiff  be  per- 
mitted to  join  in  a  single  bill  for  an  injunction  a  number  of  separate  de- 
fendants, whose  defenses  may  be  essentially  different.  The  unqualified 
affirmative  of  the  court,  though  it  makes  plain  to  what  lengths  the  courts 
of  this  state  will  go  in  broadening  the  scope  of  the  jurisdiction  to  prevent 
a  multiplicity  of  suits,  is  in  line  with  the  cases,  which  have  reached  ex- 
treme fwsitions  in  allowing  joinder,  both  in  tort,  Lockwood  v.  Lawrence 
(1885)  77  Me.  297,  and  in  contract.  Fegelson^y.  Insurance  Co.  (1905) 
94  Minn.  486.  In  the  principal  case  the  plaintiff  had  a  common  right 
against  defendants,  with  a  common  interest.  But,  despite  repeated 
assertions  that  such  community  of  interest  is  sufficient  to  justify  a  joinder 
of  the  parties,  i  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §§255-274,  it  is  some- 
times difficult  to  reconcile  these  authorities  with  the  fundamental  princi- 
ple that  the  joinder  must  result  in  a  simplification  or  consolidation  of  the 
issues.  Hale  v.  Allinson  (1902)  188  U.  S.  77;  Lehigh  Valley  Ry.  Co.  v. 
McFarlan  (1879)  31  N.  J.  Eq.  730.  In  case  some  of  the  defendants 
should  set  up  defenses  sustainable  by  entirely  distinct  evidence,  the 
practice  adopted  in  National  Park  Bank  v.  Goddard  (1892)   131  N.  Y. 
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494,  504,  of  dismissing  the  complaint  as  to  them  at  trial,  would  be  pro- 
ductive of  little  benefit  to  the  court  and  vexatious  to  the  parties.  Of 
course,  if  the  test  of  general  convenience  is  to  be  substituted  for  the  more 
scientific  one  requiring  real  simplification  of  the  issues,  enough  saving 
may  be  found  in  these  cases  to  outweigh  the  danger  of  laxity  in  pleading. 
At  the  same  time  the  English  practice  of  bringing  separate  suits  and  hav- 
ing them  tried  together,  Blair  v.  Deakin  (1887)  57  L.  T.  N.  S.  522, 
appears  preferable. 


Criminal  Intent  Under  Penal  Statutes. — A  few  exceptions  are 
generally  recognized  to  the  proposition  that,  because  of  the  necessity  of 
criminal  intent,  a  principal  is  not  criminally  liable  for  the  acts  of  his 
agent,  unless  the  agent  acts,  not  merely  within  the  scope  of  his  employ- 
ment as  in  civil  cases  but  upon  actual  authority,  express  or  implied. 
Clark  &  Marshall,  Law  of  Crimes  §193.  In  the  first,  that  of  public 
nuisance,  the  leading  case  is  Rex  v.  Dixon  (1814)  3  M.  &  S.  11.  There, 
however,  the  jury  found  that  the  defendant  knew  to  some  extent  of  the 
use  of  the  noxious  ingredient  relied  on,  and  he  was  therefore  held  for 
failure  to  use  proper  precaution.  The  later  case  of  Rex  v.  Medley  (1834) 
6  C.  &  P.  292,  decides  squarely  that  the  officers  of  a  gas  company  were 
responsible  for  a  nuisance  created  without  their  knowledge  by  their  em- 
ployees. This  authority  has  been  accepted  to  some  extent  in  the  United 
States.  Hunter  v.  State  (Tenn.  1858)  i  Head  160.  The  only  tenable 
ground  for  this  position  is  that  more  recently  taken  in  Regina  v.  Stephens 
(1866)  L.  R.  I  Q..  B.  702,  that  although  the  proceedings  upon  a  public 
nuisance  are  criminal  in  form,  they  are  in  substance  civil,  and  not  for 
punishment  primarily  but  for  abatement  in  the  interest  of  the  many 
injured.     See  also  Wharton,  Crim.  Law  §  1420. 

Under  a  second  exception,  the  courts  hold  a  principal  criminally 
liable  for  the  unauthorized  publication  of  a  libel  by  his  agent.  After 
considerable  conflict  in  the  decisions,  cf.  Lamb's  Case  (1610)  9  Co.  59; 
Rex  V.  Dodd  (1724)  1 1  Sess.  33,  it  was  determined  in  Rex  v.  Almon  (1770) 
5  Burr  2686,  that  publication  of  a  libel  by  an  agent  was  prima  jade  evi- 
dence of  his  principal's  privity.  Later,  on  the  authority  of  Rex  v.  Dodd, 
supra,  the  absolute  liability  for  an  unauthorized  publication  was  estab- 
lished. Rex  V.  Gutch  (1829)  M.  &  M.  433.  Though  the  rule  has  been 
generally  followed  in  the  United  States,  Townshend,  Slander  &  Libel 
§  123,  its  injustice  has  been  partially  remedied  by  statutes,  6  &  7  Vict, 
c.  96  §  7;  N.  Y.  Penal  Code  §  246,  which  re-establish  the  doctrine  of  Rex 
V.  Almon,  supra. 

In  a  case  recently  decided  in  Washington  it  was  held  that  the  owner 
of  a  saloon  was  criminally  liable  for  the  unauthorized  sale  of  liquor  to  a 
youth  of  seventeen  under  a  statute  putting  a  penalty  upon  the  sale  of 
liquor  to  minors.  State  v.  Consiatine  (1906)  86  Pac.  384.  It  is  often 
said  that  penal  statutes  constitute  a  third  exception  to  the  rule  first  laid 
down.  Smith,  Master  &  Servant  (4th  ed.)  273,  and  Atcheson  v.  Everett 
{\Tj(>)  Cowp.  382,  is  cited  as  the  leading  case  for  the  proposition.  In 
that  case  Lord  Mansfield  said  that  "this  is  as  much  a  civil  action  as  an 
action  for  money  had  and  received.    There  is  no  authority  that  a  penal 
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action  is  a  criminal  action."  To  the  first  proposition  Lord  Mansfield 
seems  to  have  been  led  by  the  fact  that  a  penalty  was  properly  recovered 
in  an  action  of  debt  brought  on  behalf  of  the  government;  while  to  sup- 
port the  second,  he  cited  Wynne  v.  Middleton  (1746)  i  Wils.  125,  which 
was  in  fact  an  action  by  a  party  injured  by  false  election  returns  suing 
under  a  statute  which  gave  him  double  damages  and  costs,  and  to  which 
was  joined  no  payment  of  a  fine  to  the  State.  Here  at  the  outset  we  see 
a  confusion  of  remedial  and  penal  statutes,  which  seems  to  have  been  a 
considerable  source  of  error,  it  should  be  understood  that  penal  statutes 
are  those  imposing  punishment  for  an  ofi"ense  committed  against  the 
State.  The  expression  does  not  include  statutes  which  give  a  private 
action  against  the  wrongdoer.  Huntington  v.  Attrill  (1892)  146  U.  S. 
657,  667. 

It  has  been  generally  held  that  when  the  interests  of  the  public  im- 
peratively demand  that  certain  acts  should  be  done  only  at  the  actor's 
peril,  criminal  intent  may  by  statute  be  eliminated  as  a  necessary  element 
of  the  crime.  Regina  v.  Woodrow  (1846)  15  M.  &  W.  404;  Common- 
wealth V.  Farren  (1864)  9  Allen  489.  But  the  great  disadvantage  to  the 
individuals  affected,  to  say  nothing  of  the  requirement  of  intent  in  the 
common  law,  requires  that  unless  such  intent  is  by  the  statute  dispensed 
with  expressly  or  by  necessary  implication,  proof  thereof  should  be  essen- 
tial to  conviction.  Regina  v.  Tolson  (1889)  23  Q.  B.  D.  168;  Gordon  v. 
State  (1875)  52  Ala.  308;  Miller  v.  State  (1854)  3  Oh.  St.  475;  Common- 
wealth V.  Goslin  (1893)  158  Mass.  482.  This  has  been  often  overlooked, 
and  an  interpretation  given  to  statutes  in  favor  of  the  State,  unwar- 
ranted by  any  expression  or  necessary  implication,  simply  because  with- 
out such  forced  interpretation  the  statutes  do  not  accomplish  all  that 
the  courts  think  they  should,  Mogler  v.  State  (1886)  47  Ark.  109;  People 
v.  Roby  (1884)  52  Mich.  577;  McCutcheon  v.  People  (1873)  ^  '"•  ^'• 
Indeed,  some  courts,  especially  in  England,  influenced  perhaps  by  the 
opinion  of  Lord  Mansfield  above  mentioned,  appear  to  go  so  far  as  to  hold 
that  the  question  of  the  legislature's  intent  to  dispense  with  criminal 
intent  is  impertinent,  the  liability  being  rather  an  obligation  of  civil 
nature.  Carrol  v.  State  (1885)  63  Md.  551;  Mullins  v.  Collins  (1874) 
L.  R.  I  Q.  B.  292.  But  cf.  Boyle  v.  Smith  (1906)  L.  R.  i  K.  B.  432. 
There  are  still  other  courts  which  take  a  middle  ground,  holding  that 
criminal  intent  is  always  necessary,  but  that  the  relation  of  master  and 
servant  under  certain  circumstances  (which  seem  always  to  occur  under 
penal  statutes)  constitute  prima  jade  evidence  of  privity.  State  v. 
IVentworth  (1875)  65  Me.  234;  Commonwealth  v.  Nichols  (Mass.  1845) 
10  Mete.  259;  Fullwood  v.  State  («89o)  67  Miss.  554.  Under  a  more  re- 
stricted classification,  a  distinction  which  has  gained  wide  and  apparently 
permanent  acceptance  is  that  made  between  statutes  covering  acts  mala 
in  se  and  mala  prohihita,  intent  being  non-essential  in  the  latter  class. 
Commonwealth  v.  Adams  (1873)  114  Mass.  323.  But  these  various  posi- 
tions, in  so  far  as  they  depart  from  the  rule  that  intent  is  a  necessary 
element,  unless  expressly  or  impliedly  dispensed  with  by  the  legislature, 
are  not  to  be  supported.  When  the  courts  proceed  upon  the  theory  that 
intent  has  been  so  dispensed  with,  their  interpretations  however  strained, 
can  scarcely  be  declared  groundless.     But  it  seems  impossible  to  arrive 
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at  a  similar  conclusion  when,  as  in  State  v.  Constatine,  supra,  the  question 
of  interpretation  seems  not  to  have  been  seriously  considered,  and  the 
decision  is  based  upon  the  ground  that  intent  is  not  a  normal  element 
of  the  offense. 


Popular  Referendum  as  a  Delegation  of  Legislative  Power. — 
The  rule  forbidding  the  delegation  of  legislative  power  arises  from  the 
organization  of  governmental  power  under  the  State  constitutions, 
whereby  the  people  having  entrusted  their  representatives  with  the 
prerc^ative  of  l^slation,  the  representatives  must  exercise  their  dis- 
cretion finally  and  definitely,  and  not  shift  the  responsibility  placed 
upon  them.  Barto  v.  Himrod  (1853)  8  N.  Y.  483;  Locke's  Appeal  (1873)  72 
Pa.  491 ;  State  v.  Parker  (1854)  26  Vt.  357.  Though  of  general  application, 
the  rule  is  not  absolute  and  should  be  read  in  the  light  of  the  theory  that 
the  representatives  are  presumed  to  be  better  fitted  to  judge  of  the  expe- 
diency of  laws  than  are  the  people  themselves.  Thome  v.  Cramer  (1851) 
15  Barb.  112.  The  spirit  of  the  rule,  therefore,  does  not  include  legisla- 
tion which  in  the  extent  of  its  application  is  extremely  limited.  In 
such  cases  the  legislature  cannot  in  fact  or  theory  be  said  to  act  more 
advantageously.  People  v.  Caldwell  (1848)  10  111.  i;  Upbam  v.  County 
Sup'rs  (1857)  8  Cal.  378.  There  is  no  question  that  it  may  delegate 
certain  powers  ordinarily  incident  to  municipalities;  powers  of  local 
government,  especially  local  taxation  and  police  regulations.  State  v. 
Noyes  (1855)  30  N.  H.  279;  Comntonwealtb  v.  Bennett  (1871)  108  Mass. 
27;  Cooley,  Const.  Lim.  264.  In  the  cases  involving  these  municipal 
ordinances,  the  analysis  often  employed  is  that  the  constitutions  were 
made  with  the  idea  of  local  government  in  mind,  and  with  the  specific 
intention  that  local  legislative  power  should  be  delegated.  People  v. 
Hurlbut  (1871)  24  Mich.  44.  Yet  by  the  weight  of  authority  the  legis- 
lature may  deprive  the  people  of  the  usual  powers  of  local  government 
not  expressly  reserved  to  them  by  the  constitution.  In  re  Senate  Bill 
(1888)  12  Colo.  188;  People  v.  Pinckney  (1865)  32  N.  Y.  377;  Meri- 
wether V.  Garrett  (1880)  102  U.  S.  472.  Moreover,  powers  not  ordinarily 
incident,  at  least  originally,  to  municipal  corporations,  may  be  delegated 
to  them.  Stein  v.  Mayor  (1854)  24  Ala.  591 ;  Clarke  v.  Rochester  (1857) 
24  Barb.  446;  St.  Louis  v.  Alexander  (1856)  23  Mo.  483;  Thompson  v. 
Lee  County  (1865)  3  Wall.  327.  It  is  evident,  therefore,  that  the  extent 
to  which  delegation  is  proper  need  be  tested  only  with  reference  to  the 
general  purposes  of  legislative  authority.  So  viewed,  the  delegation  of 
legislative  power  in  matters  of  purely  local  concern,  though  it  must  not 
be  unreasonably  construed  to  include  the  giving  of  a  right  to  make  any 
local  law  whatever.  People  v.  Collins  (1854)  3  Mich.  415,  is  perfectly 
proper  in  the  ordinary  case.  It  is  unnecessary,  therefore,  in  connection 
with  purely  local  acts,  to  inquire  whether  a  submission  to  popular  vote 
is  a  delegation. 

In  the  case  of  a  general  law,  however,  the  question  becomes  one  of 
importance,  since  any  delegation  of  power  in  matters  not  local  is  forbid- 
den by  the  spirit  of  the  constitutions.  People  v.  Reynolds  (1848)  10  111.  i. 
Contingent  or  conditional  legislation  is  generally  valid.    The  act  is  a 
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binding  law  as  soon  as  passed  and  the  contingency  merely  goes  to  its 
operation.  Cargo  v.  U.  S.  (1813)  7  Cranch  382;  Darling  v.  Insurance 
Co.  (1896)  12  Wis.  63.  The  operation  of  such  laws  is  analogous  to  that 
of  the  repealing  acts,  to  become  operative  at  a  future  time,  the  condition 
being  merely  the  lapse  of  time.  Though  as  a  matter  of  principle  it  seems 
immaterial  whether  the  contingency  be  certain  or  uncertain,  it  should 
be  one,  the  results  of  which  can  be  foreseen  and  adjudged  by  the  legisla- 
tors. Ex  parte  Wall  (1874)  48  Cal.  279.  Cases  of  this  sort  may  appear 
closely  analogous  to  those  of  referendum.  But  where,  as  in  the  latter 
class  of  cases,  the  outcome  depends  upon  an  independent  decision  of  the 
people,  rendered  as  a  result  of  a  consideration  of  all  the  conditions,  inter- 
ests and  attending  results — in  other  words,  the  very  exercise  of  discretion 
vested  in  the  legislature — the  result  is  a  delegation  of  legislative  power. 
To  hold  that  a  law  with  such  a  referendum  is  complete,  the  legislative 
discretion  finally  exercised,  and  the  operation  merely  made  contingent 
upon  the  happening  of  an  event,  namely  the  approval  of  the  people,  is 
hiding  a  matter  of  substance  behind  a  matter  of  form.  However  bene- 
ficial a  general  referendum  of  this  sort  may  be  in  a  particular  case,  it  is 
inconsistent  with  the  principles  of  representation,  and  not  in  accord  with 
the  constitutions.  In  re  Municipal  Suffrage  (1894)  160  Mass.  566; 
Santo  V.  Iowa  (1855)  2  la.  165. 

A  recent  case.  People  v.  Ontario  (Cal.  1906)  84  Pac.  205,  suggests  a 
class  intermediate  between  laws  purely  local  and  those  of  general  nature. 
In  that  case,  a  general  law  providing  that  the  boundaries  of  existing 
municipalities  could  be  enlarged  and  their  exact  limits  fixed  by  a  popular 
vote  of  the  people  affected,  in  a  manner  indicated,  was  upheld.  Since 
fixing  boundaries. is  a  matter  of  purely  local  concern  and  impossible  of 
accomplishment  under  a  uniform  law.  Smith  v.  McCarthy  (1867)  56  Pa. 
359;  People  V.  Carpenter  (1861)  24  N.  Y.  86;  Stil^  v.  City  {\^Tj)  55  Ind. 
515,  the  decision  is  correct.  Cf.  Bank  of  Chenango  v.  Brawn  (1863)  26 
N.  Y.  467.  Where  a  law,  though  general  in  form,  affects  each  locality 
differently,  not  as  an  accidental  circumstance  arising  from  different 
conditions,  but  from  the  nature  of  the  objects  to  be  attained,  the  different 
applications  being  distinct  and  unrelated,  it  is  clearly  unnecessary  to 
class  it  among  those  enactments  as  to  which  a  popular  referendum  is 
improper.  The  case  is  analogous  to  special  laws  with  referenda,  joining 
counties.  People  v.  Salomon  (1869)  51  HI.  37;  People  v.  McFadden  (1889) 
81  Cal.  489,  or  fixing  school  district  limits.  Call  v.  Chadbourne  (1858) 
46  Me.  206. 


RECENT    DECISIONS. 

Constitutional  Law — Delegation  of  Legislative  Power — Ref- 
erendum.— A  general  statute  gave  to  mtinicipalities  the  right  to  extend 
their  own  boundaries  by  popular  vote.  Held,  the  statute  was  not  uncon- 
stitutional as  a  delegation  of  legislative  power.  People  v.  Ontario  (Cal. 
1906)  84  Pac.  205.     See  Notes,  p.  61. 

Constitutional  Law — Highway  Easements — ^Telephones. — An  abut- 
ting landowner  petitioned  for  injunctive  relief  against  a  telephone  com- 
pany which  was  about  to  place  poles  and  wires  along  the  margin  of  a 
cotmtry  highway  without  compensating  him.  Held,  that  such  poles 
and  wires  were  not  an  additional  burden.  Hobbs  v.  Long  Distance  Tele- 
phone Co.  (Ala.  1906)  41  So.  1003. 

While  originally  the  methods  of  communication  were  substantially 
those  of  travel,  it  seems  that  facilitation  of  the  former  has  always  been 
as  important  an  object  in  the  construction  of  highways  as  that  of  the 
latter.  Taylor  v.  Ry.  Co.  (1898)  91  Me.  193;  contra,  People  v.  Squire 
(1888)  107  N.  Y.  593,  604.  Since  all  increase  over  the  initial  burden 
upon  a  highway  which  is  incident  to  the  changing  modes  of  travel  is 
generally  held  to  be  within  contemplation  of  the  original  grant  or  taking 
and,  therefore,  constitutes  no  taking  of  property,  Eustis  v.  Ry.  Co.  (1903) 
183  Mass.  586,  vmless  it  substantially  injure  the  use  of  abutting  land, 
De  Geofroy  v.  Ry.  Co.  (1904)  179  Mo.  698,  the  same  should  be  true  of 
burdens  arising  from  a  change  in  the  general  methods  of  communication 
even  though  the  means  used  for  the  two  p\irposes  diverge.  Cater  y.  Tel. 
Co.  (1895)  60  Minn.  539;  contra,  Krueger  v.  Tel.  Co.  (1900)  106  Wis.  96. 
Rural  telephones  are  now,  at  any  rate,  as  prevalent  in  this  country  as 
rural  electric  carriers,  and  if  property  constructed  do  not  interfere  with 
the  use  of  abutting  land.  Cater  v.  Tel.  Co,  supra.  Jurisdictions,  there- 
fore, which  hold  that  the  former  impose  an  additional  burden  while  the 
latter  do  not,  although  still  in  the  majority,  see  Frazier  v.  Tel.  Co.  (Tenn. 
1906)  90  S.  W.  6ao,  ignore  the  dual  purpose  of  highway  construction. 

Contracts — Restraint  of  Trade — Unreasonable  Restriction  op 
Competition  in  Limited  Area. — There  being  only  two  first  class  hotels 
in  a  town,  one  of  the  proprietors  agreed  with  his  rival  not  to  run  his  hotel 
for  three  years  unless  there  was  more  patronage  than  the  latter  could 
accommodate,  in  which  case  the  former  was  to  accommodate  the  surplus 
guests  at  fixed  charges.  Held,  the  contract  was  unenforceable  as  in 
restraint  of  trade.  Clemens  v.  Meadows  (Ky.  1906)  94  S.  W.  13.  See 
Notes,  p.  50. 

Criminal  Law — Former  Jeopardy — Indictment  Erroneously  Held 
Insufficient. — A  statute  provided  that  the  dismissal  of  an  indictment 
for  variance  shall  not  be  a  bar  to  a  new  prosecution.  The  trial  court, 
erroneously  believing  that  there  was  a  material  variance  between  the 
indictment  and  the  proof,  ordered  the  jury  to  bring  in  a  verdict  of  ac- 
quittal. Held,  that  the  defendant  was  once  in  jeopardy  and  could  not 
be  tri^  again.  Drake  v.  Commonwealth  (Ky.  1906)  96  S.  W.  580.  See 
Notes,  p.  52. 

Criminal  Law — Self  Defense — Defendant  the  Aggressor. — The 
defendant  was  on  trial  for  murder.  The  court  instructed  the  jury  that 
if  the  defendant  was  at  fault  in  striking  the  horse  of  deceased  with  his 
whip,  and  thereby  brought  on  the  difficulty,  he  could  not  avail  himself 
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of  the  plea  of  self-defense.  Held,  that  the  instruction  was  correct.  Rose 
V.  State  (Ala.  1905)  42  So.  21. 

Proof  of  retreat  as  far  as  compatible  with  safety  is  an  essential  ele- 
ment of  the  plea  of  self-defense  to  an  indictment  for  homicide,  as  showing 
the  final  necessity  of  taking  deceased's  life  in  order  to  save  that  of  the 
defendant.  4  Bl.  Com.  185;  Allen  v.  U.  S.  (1896)  164  U.  S.  492;  Sullivan 
V.  State  (1893)  102  Ala.  135.  The  fact  that  the  defendant  was  the  first 
aggressor  would  seem  to  nave  no  bearing  on  the  question  if  he  proved  a 
subsequent  bona  fide  retreat,  for  as  soon  as  the  one  attacked  used  more 
force  than  necessary  for  self-defense  he  himself  became  the  aggressor  in 
a  new  assault,  and  the  original  aggressor  should  then  have  been  held 
excused  in  using  necessary  force  for  self-defense,  and  even  in  killing  the 
deceased  to  save  his  own  life  if  he  first  retreated  as  far  as  he  could  in 
safety.  This  is  the  view  of  most  courts  if  the  defendant  did  not  attack 
the  deceased  with  malice,  3  Columbia  Law  Review  533;  Foster's 
Crown  Law  277;  Rowe  v.  U.  S.  (1896)  164  U.  S.  546,  and  no  malice  was 
shown  in  the  principal  case.  But  a  few  jurisdictions  beside  Alabama 
hold  a  contrary  view.  See  Clarke  &  Marshall's  Law  of  Crimes  405,  note 
508.  It  is  submitted  that  malice  at  the  time  of  the  first  attack  should 
make  no  difference  if  bona  fide  retreat  were  actually  proved,  but  it  might 
raise  a  presumption  against  such  bona  fides.  On  the  question  the 
authorities  are,  however,  divided.  Compare  i  Hale's  C.  C.  479,  480, 
and  Staffer  v.  State  (1864)  15  Oh.  St.  47,  with  i  Hawk.   C.  P.  113,  §  17. 

Criminal  Law — Penal  Statute — Responsibility  op  Master  por 
Unauthorized  Acts  op  Agents. — The  defendant  having  been  indicted 
for  knowingly  selling  intoxicating  liquors  to  a  minor  without  the  written 
consent  of  the  parent  or  guardian,  offered  to  prove  that  the  sale  was  made 
by  his  agent  contrary  to  his  orders.  Held,  that  such  proof  was  no  de- 
fense.    State  v.  Constatine  (Wash.  1906)  86  Pac.  384.     See  Notes,  p. 59. 

Domestic  Relations — Divorce — Conviction  op  Crime — Pardon. — A 
statute  allowed  divorce  for  "conviction  of  either  party  for  an  offense 
involving  moral  turpitude  and  under  which  he  or  she  is  sentenced  to  im- 
prisonment in  the  penetentiary  for  a  term  of  two  years  or  longer."  Re- 
spondent was  convicted  of  manslaughter  and  sentenced  to  twenty  years, 
but  was  pardoned  after  serving  five  years.  His  wife  filed  a  bill  for  divorce 
after  pardon.  Held,  the  right  to  divorce  resulted  from  conviction  and 
sentence  and  was  not  destroyed  by  a  pardon.  Holloway  v.  Holloway 
(Ga.  1906)  55  S.  E.  191.     See  Notes,  p.  54. 

Domestic  Relations  —  Infant's  Contracts  —  Injunction  Against 
Breach. — ^An  infant,  19  years  of  age,  in  consideration  of  employment  by 
a  milk  company,  contracted  not  to  solicit  business  from  the  customers  of 
the  employer  within  three  years  after  leaving  its  employ.  While  still  an 
infant  he  left  its  employ  and  solicited  business  from  its  customers.  Held, 
that  an  injunction  would  lie  to  restrain  him  from  violating  the  agree- 
ment. Mutual  Milk  &  Cream  Co.  v.  Prigge  (1906)  98  N.  Y.  Supp.  458. 
The  use  of  an  acquaintance  with  an  employer's  customers  will  not  be 
prevented  in  the  absence  of  fraud,  unless  there  is  a  contract  not  to  use. 
In  re  Irish  (1888)  40  Ch.  D.  49.  Hence,  if  the  infant  in  the  principal 
case  is  allowed  to  disaffirm  his  contract  the  plaintiff  can  have  no  relief 
against  him,  for  the  contract  becomes  void  ab  initio.  McCarthy  v.  Hen- 
derson (1885)  138  Mass.  310.  The  only  groimd  then,  upon  which  the 
principal  case  can  be  supported  is  that  the  infant  cannot  disaffirm  the 
partially  executed  contract.  The  English  cases  which  are  relied  upon  in 
the  principal  case  uphold  the  doctrine  that  where  the  contract  is  bene- 
ficial to  the  infant  it  is  binding  upon  him.  Evans  v.  Ware  [1892]  3  Ch. 
D.  502;  Fellows  V.  Wood  (1888)  59  L.  T.  Rep.  N.  S.  513.  This  doctrine 
seems  to  have  been  developed  chiefly  in  connection  with  the  statutes  re- 
lating to  employment  and  apprenticeship,  38  &  39  Vict.  c.  90;  4  Geo.  4. 
c-  34-  s.  3;  Wood  V.  Fenwick  (1842)  10  M^  &  W.  194;  Leslie  v.  Fitzpatrick 
(1877)  3  Q-  B.  D.  229;  and  see  Meakin  v.  Morris  (1884)  12  Q.  B.  D.  352, 
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and  therefore  would  appear  inapplicable  in  a  jurisdiction  where  such 
statutory  regulation  does  not  obtain,  especially  since  it  requires  the 
serious  modification  of  the  general  common  law  rule  that  an  infant  can 
disaffirm  his  contracts. 

Equity  —  Joinder  op  Parties — Injunctions. — The  defendants  were 
engaged  in  committing  independent  acts  of  pollution  of  a  stream,  such 
that  taken  together  they  amovmted  to  a  nuisance,  although  the  damage 
done  by  each  was  nominal.  The  parties  were  all  riparian  proprietors. 
Held,  an  injunction  would  be  granted  restraining  the  defendants  jointly. 
Warren  v.  Parkhurst  (N.  Y.  1906)  78  N.  E.  579.     See  Notes,  p.  57. 

Equity — ^Trespass  to  Land — Constructive  Possession.— The  plain- 
tiff had  paper  title  to  a  parcel  of  land  but  was  in  possession  of  only 
a  part  of  it.  The  defendant  was  trespassing  on  the  part  not  in  actual 
possession.  The  plaintiff  sued  in  equity  for  an  injimction,  showing  irre- 
parable damage.  Held,  no  injunction  would  issue.  Downing  v.  An- 
derson (Ga.  1906)  55  S.  E.  184. 

A  plaintiff  must  show  at  least  prima  facie  title  to  land  to  obtain  an 
injvmction  against  trespassers,  mc Arthur  v.  Matthewson  (1881)  67  Ga. 
134;  Hart  V.  The  Mayor  (1832)  9  Wend.  571.  This  requirement,  how- 
ever, is  satisfied  by  a  bare  possession.  Since  actual  possession  of  a  part 
of  a  tract  of  land  together  with  a  deed  to  the  whole  is  construed  as  ex- 
tending the  seisin  to  the  boundaries  of  the  tract,  Prescott  v.  Nevers  {l%2^) 
4  Mason  326,  330;  Chandler  v.  Spear  (1850)  22  Vt.  388,  404,  an  injunc- 
tion should  have  been  granted  in  the  principal  case  where  irreparable  in- 
jury was  shown,  Wilson  v.  HiU  (1890)  46  N.  J.  Eq.  367;  King  v.  Stuart 
(1897)  84  Fed.  546;  especially  as  xinder  the  Code  both  the  title  to  the 
land  and  the  right  to  an  injunction  might  have  been  decided  in  a  single 
suit.  Corning  V.  Troy  Nail  Co.  (1869)  40  N.  Y.  191,  207.  See  4  Colum- 
bia Law  Review  72.  The  reasoning  of  the  dissenting  opinion  is  in  all 
respects  sotind. 

Evidence  —  Admissions  op  Servant  —  Res  Gestae. — ^The  plaintiff 
was  injured  by  the  defendant's  steer.  On  the  morning  following  the  ac- 
cident, a  servant  of  the  defendant  who  had  the  steer  in  charge  told  wit- 
nesses that  the  steer  was  vicious  and  had  previously  attacked  people. 
Held,  that  the  statements  were  inadmissible.  Harris  v.  Carstens  Pack- 
ing Co.  (Wash.  1906)  86  Pac.  1125. 

The  general  rule  is  that  the  statements  of  a  servant  to  be  admissible 
against  the  master  must  be  in  respect  to  the  matter  within  the  scope  of 
the  servant's  authority,  in  reference  to  the  subject  matter  of  the  employ- 
ment and  made  at  the  time  of  the  transaction.  Mechem,  Agency  §714; 
Keenan  v.  M'fg.  Co.  (1887)  46  Htm  544.  aflf'd.  120  N.  Y.  627;  Wigmore, 
Ev.  §§  1078,  1797;  S3  Am.  Dec.  773  n.  The  servant's  knowledge 
of  the  vicious  propensity  of  an  animal  is  generally  imputed  to  the  master, 
Twigg  V.  Ryland  (1884)  62  Md.  380;  Corliss  v.  Smith  (1881)  53  Vt.  532; 
and  the  servant's  knowledge  where  imputable  to  the  master  may  be 
proved  by  the  servant's  statements  before  the  accident  as  they  are  the 
best  evidence  of  the  state  of  the 'servant's  mind, — a  material  fact.  Chap- 
man V.  Ry.  Co.  (1874)  55  N.  Y.  579,  584;  McDermott  v.  Ry.  Co.  (1885) 
87  Mo.  285;  cf.  La  Rose  v.  Bank  (1885)  102  Ind.  332;  The  Ohio,  etc., 
Ry.  Co.  V.  Stein  (1892)  133  Ind.  243.  The  res  gestae  rule  would  there- 
fore seem  inapplicable  and  the  servant's  knowledge  would  seem  equally 
capable  of  proof  by  his  statements  after  the  accident,  but  the  law  is 
contra,  probably  for  reasons  of  the  master's  protection  against  unscrupu- 
lous servants.  Huntingdon  R'y.  Co.  v.  Decker  (1876)  82  Pa.  St.  119;  The 
Saranac  (1904)  132  Fed.  936.  See  also.  Shaver  v.  Trans.  Co.  (N.  Y. 
1883)  31  Htm  55 ;    Logw  v.  Link  (N.  Y.  1855)  4  E.  D.  Smith  63. 

Evidence  —  Criminal  Law  —  Independent  Crime  as  Evidence  op 
Quality  of  Act. — The  defendant  on  trial  for  burning  a  bam  had  at  the 
instance  of  the  owner  been  previously  evicted  by  the  subtenant  of  a 
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house  on  the  same  farm.  He  made  threats  to  "get  even"  with  both. 
The  trial  court  admitted  evidence  of  the  previous  burning  of  the  bam, 
but  refused  to  allow  any  evidence  that  it  was  the  work  of  an  incendiary 
or  of  defendant's  connection  therewith.  Held,  Hobson  C.  J.  dissenting, 
the  evidence  of  the  previous  burning  was  improperly  admitted,  even  if 
shown  to  be  of  incendiary  origin.  Raymond  v.  Commonwealth  (Ky. 
1906)  96  S.  W.  515. 

The  trial  court  should  have  admitted  evidence  of  the  defendant's 
connection  with  the  previous  burning  to  show  that  he  had  formed  a 
scheme.  Kramer  v.  Commonwealth  (1878)  87  Pa.  299;  Commonwealth 
V.  Robinson  (1888)  146  Mass.  571;  i  Wigmore,  Ev.  §  304.  In  the  ab- 
sence of  such  evidence  the  fact  of  the  previous  burning  is  irrelevant  for 
this  purpose.  State  v.  Freeman  (N.  C.  1856)  4  Jones  L.  5;  i  Wigmore, 
Ev.  p.  398;  §  354  (3).  Where,  however,  the  defendant  is  independently 
connected  with  the  act  charged,  evidence  of  anonymous  previous  burn- 
ings is  admissible  to  show  that  the  defendant  acted  with  intent.  R.  v. 
Gray  (1866)  4  F.  &  F.  1102;  i  Wigmore  Ev.  §  303.  Where  he  is  not  so 
connected  with  the  principal  act,  the  mere  repetition  of  a  series  of  similar 
previous  acts,  though  no  one  of  them  is  connected  with  any  person,  tends 
to  show  the  quality  of  the  principal  act;  as,  for  example,  that  it  was 
done  by  a  human  being.  R.  v.  Bailey  (1847)  2  Cox  Cr.  C.  311.  Proof 
of  such  previous  acts  has,  therefore,  strong  probative  effect  in  forming 
a  link  to  show  the  defendant's  connection  with  the  principal  act.  R. 
V.  Bailey,  supra;  People  v.  Murphy  (1897)  135  N.  Y.  450,  456.  This 
effect  is  even  stronger  when  any  one  of  the  previous  acts  is  shown  to  be 
the  result  of  conscious  human  effort.  The  court  in  the  principal  case, 
therefore,  was  wrong  in  holding  proof  of  the  previous  burning,  as  the 
act  of  an  incendiary,  to  be  inadmissible.  State  v.  Hallock  (1897)  70 
Vt.  159. 

Municipal  Corporations  —  Contracts  —  Illegal  Provision.  —  A 
county  board  of  supervisors  required  bidders  for  the  publication  of  the 
journal  of  the  board  to  file  a  bond  illegal  as  tending  to  restrict  competi- 
tion among  the  bidders.  Held,  that  mandamus  would  lie  to  compel  the 
board  to  accept  a  bond  from  the  lowest  bidder  which  did  not  contain  the 
illegal  clause.     People  ex  rel.  Single  v.  Edgcomb  (1906)  98  N.  Y.  Supp. 
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Neither  municipal  corporations  nor  counties  are  liable  upon  contracts 
void  for  illegality  or  as  against  public  policy.  People  ex  rel.  Coughlin  v.  Glea- 
son  (1890)  121  N.  Y.  631;  State  ex  rel.  St.  Paul  v.  Ry.  Co.  (1900)  80  Minn. 
108;  Marsh  v.  Fulton  Co.  (1870)  10  Wall.  676,  nor  will  mandamus  lie  to 
compel  the  execution  of  such  contracts.  Mabon  v.  Halsted  (1877)  39 
N.  J.  L.  640.  Yet  in  Marshall  and  Bruce  Co.  v.  Nashville  (1902)  109 
Tenn.  495,  a  city  was  held  liable  upon  a  contract  containing  an  illegal 
provision  similar  to  that  in  the  principal  case,  on  the  theory  that  both 
parties  were  entitled  to  disregard  it.  Although  such  a  decision  is  pal- 
pably inconsistent  with  the  general  doctrine  of  the  liability  of  public 
coiyorations  upon  illegal  contracts,  the  principal  case  is  distinguishable 
and  supportable  on  the  ground  that  upon  the  pleadings  there  was  no 
evidence  to  show  that  the  presence  of  the  illegal  clause  had  actually  in- 
terfered with  the  freedom  of  the  competitive  bidding.  It  follows  that 
since  the  plaintiff  is  not  suing  on  the  illegal  contract,  but  seeks  to  compel 
the  board  to  make  a  valid  agreement  with  him,  by  accepting  his  bond 
free  from  the  obnoxious  provision,  the  writ  of  mandamus  was  properly 
granted.     People  ex  rel.  Ry.  Co.  v.  Barnard  (1888)  no  N.  Y.  548. 

Negotiable  Instruments — Attorney's  Fees  —  Negotiability — Pen- 
alty.— A  promissory  note  contained  a  provision  to  pay  attorney's  fees 
tor  collection.  Held,  the  note  was  negotiable  but  tne  provision  unen- 
forceable as  being  a  penalty.     Fields  v.  Fields  (Va.  1906)  54  S.  E.  888. 

The  great  variety  of  decisions  on  this  point  fall  into  four  classes:  first, 
note  negotiable,  stipulation  valid,  Dorsey  v.  Wolff  (1892)  142  111.  589; 
second,  note  negotiable,  stipulation  invalid,  Boozer  v.  Anderson  (1883) 
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42  Ark.  167;  third,  note  not  negotiable,  stipulation  valid.  The  First  Na- 
tional Bank  V.  Larsen  (1884)  60  Wis.  206;  fourth,  note  not  negotiable, 
stipulation  invalid.  Bullock  v.  Taylor  (1878)  39  Mich.  137,  and  Altman 
V.  Kittershofer  (1888)  68  Mich.  287.  The  view  that  the  note  is  negotiable 
is  preferable  because  of  the  liberal  modem  application  of  the  rule  re- 
quiring certainty  in  amount ;  for  though  the  sum  recoverable  on  the  note 
by  suit  is  uncertain,  Jones  v.  Radatz  (1880)  27  Minn.  240,  the  sum  due  at 
maturity  is  certain.  Stoneman  v.  Pyle  (187 1)  35  Ind.  103.  The  two 
grounds  for  holding  the  stipulation  invalid  are  usury  and  penalty.  Tins- 
ley  V.  Horskins  (1892)  iii  N.  C.  340.  It  is  not  usurious,  for  no  additional 
compensation  is  intended  for  the  use  of  the  money,  and  the  obligor  may 

?ay  at  maturity  and  avoid  the  stipulation.  Dorsey  v.  Wolff,  supra;  2 
arsons,  Bills  and  Notes  413.  Since  the  grovmd  for  the  prevention  of 
penalties  by  Equity  was  that  adequate  compensation  could  be  given 
without  them.  Peachy  v.  Duke  of  Somerset  (1721)  i  Strange  447,  and 
since  in  legal  contemplation  the  payment  of  a  debt  with  interest  fuUy 
compensates  the  creditor,  see  Lynde  v.  Thompson  (1861)  2  Allen  456, 
the  technical  rule  resulted  that  a  stipulation  for  the  payment  of  a  larger 
sum  to  secure  the  payment  of  a  smaller  one,  is  a  penalty.  Reynolds  v.  Pitt 
(1812)  19  Ves.  134,  semble;  Suiton  v.  Howard  (1863)  33  Ga.  536;  Morrill 
V.  Weeks  (1899)  70  N.  H.  178;  Pomeroy,  Eq.  §§  441,  442.  As  its  appli- 
cation in  the  principal  case  was  purely  technical,  the  stipulation  simply 
compensating  the  creditor,  it  should  have  been  relaxed  and  the  stipula- 
tion enforced,  Bowie  v.  Hall  (1889)  69  Md.  433;  Montgomery  v.  Cross- 
thwaite  (1890)  00  Ala.  553;  contra,  Kittermaster  v.  Brossard  (1895)  105 
Mich.  219;  Witkerspoon  v.  Mussullman  (Ky.  1878)  14  Bush  214;  seenote, 
55  Am.  St.  Rep.  438, — as  has  been  done  in  other  similar  cases,  note,  91 
Am.  St.  Rep.  584;  Pass  v.  Shine  (1893)  113  N.  C.  284.  The  N.  Y.  Ne- 
gotiable Instruments  Law,  while  declaring  that  such  a  note  is  negoti- 
able, §  21,  is  silent  as  to  the  validity  of  such  a  stipulation. 

Negotiable  Instruments  —  Notes  of  Corporation  —  Director  as 
Payee — Notice. — A  corporation,  by  a  resolution  of  its  board  of  directors 
authorized  the  issuance  of  a  note  to  one  of  its  directors.  The  note  was 
drawn  by  its  president  and  treasurer  but  no  consideration  was  given  for 
it.  Held,  that  the  fact  that  the  payee  of  the  note  was  a  director  did  not 
put  a  purchaser  on  inquiry  concerning  the  circumstances  \mder  which 
the  note  was  issued.  Orr  v.  South  Amboy  Terra  Cotta  Co.  (1906)  98  N. 
Y.  Supp.  1026. 

A  bona  fide  holder  of  commercial  paper  must  receive  it  in  the  usual 
course  of  business.  Clafiin  v.  Bank  (1862)  25  N.  Y.  293.  Since  an  agent 
acting  for  his  own  benefit  and  not  for  that  of  his  principal  is  obviously 
not  acting  in  the  usual  course  of  business,  a  note  of  a  corporation  payable 
to  an  officer  places  a  purchaser  on  inquiry  as  to  such  officer's  authority. 
Randall  v.  R.  I.  Lumber  Co.  (1898)  20  R.  I.  625.  This  doctrine  does  not 
apply  to  a  director,  for  the  director  is  not  an  agent  of  the  corporation, 
^t  even  if  he  were,  the  principal  case  would  be  correct,  for  a  resolution 
of  authorization  renders  inquiry  by  a  purchaser  from  an  officer  unneces- 
sary, even  though  the  officer  has  paid  no  consideration.  Wilson  v.  Ry. 
Co.  (1890)  120  N.  Y.  145. 

Pleading  and  Practice — Contempt  —  Civil  —  Mandate  of  Commit- 
ment.— A  witness  failing  to  obey  an  order  from  a  county  judge  to  ap- 
pear as  a  witness  in  supplementary  proceedings  before  a  referee,  he  was 
adjudged  in  contempt  by  a  mandate  reciting  smiply  his  failure  to  appear 
"on  Aug.  8th,  1900,  at  ten  o'clock  in  the  forenoon,  or  at  the  time  or  times 
to  which  such  proceedings  were  adjourned."  Held,  as  the  inandate  did 
not  set  forth  "the  particular  circumstances  of  his  offence"  it  was  insuffi- 
cient to  authorize  an  arrest  under  it.  Matter  of  Depue  (1906)  185 
N.  Y.  60. 

The  alleged  contempt  was  punished  by  a  fine  for  the  benefit  of  the 
plaintiff  and  it  was  treated  as  a  civil  contempt  throughout  by  the  court. 
See  People  v.  Court  (1886)  10 1  N.  Y.  245.     The  Court,  therefore,  applied 
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the  same  rule  as  to  a  full  statement  of  facts  in  the  mandate  of  commit- 
ment for  a  civil  contempt,  upon  which  the  Code  is  silent,  as  required  by 
the  Code  and  previous  cases  for  criminal  contempt.  Matter  of  Barnes 
(1895)  147  N.  Y.  290;  Code  of  Civ.  Proc.  §  11. 

Public  Service  Company — Carriers — Limitation  op  Liability  by 
Express  Contract — Proof. — ^The  plaintiff  shipped  horses  to  a  point 
beyond  the  terminus  of  defendant's  Ime.  A  contract  of  shipment,  signed 
by  plaintiff,  expressly  limited  defendant's  liability  to  its  own  line.  Held, 
the  burden  of  proof  was  upon  defendant  to  show  that  plaintiff  assented 
to  the  limitation,  and  that  this  burden  was  not  met,  as  a  matter  of  law. 
by  proof  of  the  signed  contract.  Wabash  Ry.  Co.  v.  Thomas  (111.  1906) 
78  N.  E.  777. 

In  Illinois  a  carrier  tuidertaking  transportation  to  an  extra-terminal 
destination  assumes  a  carrier's  common  law  liability  for  the  entire  route. 
///.  etc.  Ry.  Co.  v.  Frankenberg  (1870)  S4  111.  88,  97.  While  a  carrier  may,  in 
most  states,  limit  its  common  law  liability  by  express  contract  which 
may  be  contained  in  a  bill  of  lading,  Ry.  Co.  v.  Lockwood  (1873)  17  Wall. 
357;  III.  etc.  Ry.  Co.  v.  Carter  (1897)  165  111.  570,  it  is  sometimes  held  that 
the  burden  is  on  the  carrier  to  prove  the  shipper's  assent,  i.  e.,  that  there 
is  a  contract.  Chicago  etc.  Ry.  Co.  v.  Calumet  Stock  Farm  (1901)  194 
111.  9.  But  that  one  who,  in  the  absence  of  fraud,  signs  his  name  to  a  written 
agreement  is  deemed  as  a  matter  of  law  to  assent  thereto  is  fundamental 
in  contract  law.  Rice  v.  The  Co.  (1848)  2  Cush.  80;  Breese  v.  U.  S.  Tel.  Co. 
(187 1)  48  N.  Y.  132,  and  to  hold  a  carrier  to  any  greater  degree  of  dili- 
gence in  order  to  the  effectual  securing  of  the  shipper's  assent  is  to  .hold 
not  only  that  that  burden  is  upon  the  carrier  but  that  it  cannot  be  met 
by  satisfying  a  well-established  contract  rule.  N.  Y.  etc.  Ry.  Co.  v.  Sei- 
berling  Co.  (1894)  8  Ohio  Cir.  Ct.  593. 

Public  Service  Companies — Street  Surface  Railways  —  Trans- 
fers— Penalty. — ^The  plaintiff  sued  for  the  recovery  of  a  penalty  under 
§  104  of  N.  Y.  R.  R.  Law,  which  provided  that  surface  railroads  operating 
intersecting  lines  should  issue  tree  transfers  entitling  passengers  to  a 
continuous  trip  to  any  point  on  such  line  under  penalty  to  the  aggrieved 
passenger  for  each  refusal.  The  transfer  was  denied  the  plaintiff  on  the 
ground  that  he  failed  to  comply  with  a  regulation  of  the  company,  that 
transfers  would  be  given  only  if  demanded  on  the  payment  of  fare.  Sec- 
tion 39  of  the  R.  R.  Law  provided  the  same  penalty  as  §  104  for  any  over- 
charge by  any  railroad,  except  where  the  overcharge  was  due  to  inad- 
vertence or  mistake  not  amoimting  to  g^oss  negligence.  Held,  that  as  the 
two  sections  should  be  read  together,  a  railroad  company  which  provided 
its  conductors  with  transfers  was  not  liable  for  the  penalty.  Schwartz- 
man  V.  Ry.  Co.  (1906)  98  N.  Y.  Supp.  941. 

The  reasoning  of  the  court  is  that  the  failure  to  issue  a  transfer  to  the 
plaintiff  was  due  to  the  inadvertence  or  neglect  of  the  conductor.  This 
reasoning  avoids  the  whole  point  of  the  case.  The  action  of  the  con- 
ductor was  based  on  the  regulation  of  the  company.  If  that  regulation 
is  reasonable  the  defendant  is  not  liable.  If^it  is  unreasonable,  and 
therefore  void,  the  refusal  would  be  due  to  the  "gross  negligence"  of 
the  defendant  under  §  39.  This  point  has  been  decided  in  Levine  v. 
Ry.  Co.  (1906)  99  N.  Y.  Supp.  422,  in  which  case  the  defendant  was  held 
liable  on  the  ground  that  such  a  stipulation  was  vmreasonable. 

Real  Property — Constructive  Adverse  Possession — Interlapping 
Claims. — On  a  tract  of  land  of  which  the  owner  was  not  in  possession, 
the  plaintiff  claimed  title  to  100  acres  by  deed  and  the  defendant  to  160 
acres  by  deed,  although  both  actually  occupied  only  a  part  of  the  land 
claimed.  Each  party's  adverse  possession  had  ripened  into  title  under 
statutes  of  limitation.  But  their  constructive  possessions  overlapped. 
On  a  suit  for  trespass  on  the  tract  thus  thrown  into  dispute,  the  defend- 
ant justified  imder  his  constructive  possession.  Held,  for  the  defendant, 
on  the  ground  that  "the  title  that  one  acquired  against  the  true  owner 
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to  the  part  he  was  not  in  actual  possession  of  was  absolutely  destroyed 
by  the  same  character  of  title  acquired  against  the  other.  So,  whatever 
may  have  been  the  rights  of  either  party  against  the  real  owner,  as  be- 
tween themselves  neither  acquired  title  to  any  of  the  land  not  in  his  actual 
possession."     Morris  v.  Jacks  (Tex.  1906)  96  S.  W.  637. 

This  novel  doctrine  could  only  apply  in  the  hardly  conceivable  event 
of  both  instituting  actual,  and  attempting  to  institute  constructive, 
possession  at  the  same  time;  on  the  groimd  that  neither  could  then  claim 
the  right  of  one  in  possession  who  is  an  owner  or  prior  possessor  to  have 
his  (the  holder's)  constructive  possession  render  void  any  other  than  an 
actual  adverse  possession.  The  statement  by  the  court  that  the  evi- 
dence showed  that  "the  possesion  and  adverse  claim  of  the  defendant 
were  prior  to  that  of  the  plaintiff"  would  justify  the  result  reached;  but 
the  reasoning  of  the  court  is  imsupportable.  See  6  Columbia  Law  Re- 
view 583;   see  also,  supra,  p.  65. 

Real  Property — Highways  —  Traction  Engines. — The  defendant's 
traction  engine,  weighing  ten  tons,  injured  a  water  main  owned  by  the 
plaintiffs,  the  highway  authorities.  The  engine  was  considerably  heavier 
than  those  commonly  used  in  the  neighborhood,  but  no  negligence  was 
imputable  to  the  defendant  in  its  construction  or  use.  The  plaintiflFs' 
water-pipes  were  laid  under  the  street  thirty  years  before  at  a  depth  of 
twenty  inches,  which  depth  was  found  still  sufficient  for  ordinary  traffic. 
Admitting  the  duty  of  the  highway  authorities  to  keep  the  road  up  to 
date,  the  court  found  them  to  be  under  no  duty  to  provide  for  traffic  such 
as  the  defendant's  engine,  and  he  was  held  liable  for  the  damage  caused. 
Chichester  Corporation  v.  Foster  (1906)  75  K.  B.  D.  33.     See  Notes,  p.  55. 

Real  Property — Interpretation  of  Deeds — Boundaries  on  High- 
ways Extending  Along  Water  Front. — ^The  defendant  owned  an 
island  in  a  navigable  river  which  he  laid  out  into  lots  fronting  on  a 
street  which  ran  entirely  aroimd  the  island  at  the  water's  edge.  He  sold 
these  lots  for  summer  cottages.  A  lot  was  conveyed  with  reference  to  a 
map  without  mentioning  the  street.  Held,  that  the  grantee  took  title 
to  the  fee  of  the  street  opposite  his  lot  to  the  water  s  edge,  including 
riparian  rights.     Johnson  v.  Grenell  (1906)  98  N.  Y.  Supp.  629. 

Although  a  street  adjacent  to  the  premises  conveyed,  which  is  en- 
tirely on  the  vendor's  land,  ordinarily  passes  to  the  vendee  subject  to  the 
public  easement,  Haberman  v.  Baker  (1891)  128  N.  Y.  253;  In  re  Robbins 
(1885)  34  Minn.  99;  yet,  if  the  further  half  is  valuable  to  the  vendor,  there 
is  said  to  be  a  presumption  that  he  retains  title  to  that  half.  Banks  v. 
Ogden  (1864)  2  Wall.  57;  Brisbine  v.  Ry.  Co.  (1876)  23  Minn.  114.  Thus, 
where  the  further  half  is  valuable  for  riparian  rights,  the  grantor  will 
retain  title  imless  this  presumption  is  overcome.  Wait  v.  May  (1892) 
48  Minn.  453.  The  court  held  tnat  in  the  principal  case  the  circumstances 
were  such  as  to  rebut  this  presumption.  See  6  Columbia  Law  Review 
536. 

Sales  —  Conditional  —  Bona  Fide  Purchasers  from  Vendee. — 
Cattle  were  sold  and  delivered  by  the  plaintiflF,  under  an  agreement  that 
title  should  remain  in  him  until  payment.  Four  years  thereafter,  no 
payment  having  been  made,  the  vendee,  the  cattle  being  still  in  his  pos- 
session, mortgaged  them  to  a  third  party  who  had  no  notice  of  the  facts, 
in  whose  behalf  the  sheriff  subsequently  levied  upon  the  cattle  in  execu- 
tion of  the  mortgage.  The  plaintiff  sued  the  sheriff  in  replevin.  Held, 
that  though  this  was  a  conditional  sale,  the  right  of  the  plamtiff  had  been 
lost  by  unreasonable  delay,  as  against  a  bona  fide  purchaser.  Tovm- 
send  V.  Melvin  (Del.  1905)  63  Atl.  330. 

Although  the  validity  of  reservation  of  title  by  the  vendor  when 
goods  are  m  possession  of  the  vendee  under  a  conditional  sale  has  been 
admitted  in  Delaware,  Watertovm  S.  E.  Co.  v.  Davis  (1877)  5  Houst.  192; 
yet  the  doctrine  had  met  with  opposition,  Mears  v.  Waples  (1869)  4 
Houst.  62,  79;  and  was  later  limited  as  a  "right  which  must  be  exercised 
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within  a  reasonable  time,"  Mathews  v.  Smith  (1887)  8  Houst.  22,  followed 
in  the  principal  case.  The  doctrine  of  estoppel  would  here  seem  to  have 
received  an  extreme  application.  In  New  York  there  is  a  line  of  decis- 
ions holding  that  in  case  of  a  conditional  sale  title  so  passes  to  the  vendee 
that  he  can  give  good  title  to  a  bona  fide  purchaser.  Smith  v.  Lymes 
(1851)  5  N.  Y.  41;  Wait  V.  Green  (1867)  36  N.  Y.  556.  But  these  cases, 
it  has  been  said,  Harkness  v.  Russell  (1886)  118  U.  S.  663,  674,  "were 
substantially  overruled"  by  Ballard  v.  Burgett  (1869)  40  N.  Y.  314, 
though  the  court  took  pains  not  to  do  so  expressly.  However,  both  lines 
have  had  a  later  following,  Austin  v.  Dye  (1871)  46  N.  Y.  500;  Comer  v. 
Cunningham  (1879)  77  N.  Y.  391,  and  both  are  cited  by  text  books  and 
digests  as  law.  The  New  York  law,  then,  cannot  be  said  to  be  per- 
fectly clear  on  this  point.     See  24  Albany  L.  J.  363. 

Suretyship — Bond  to  Open  Default  Judgment — Effect  of  Amend- 
ing Complaint. — The  defendant  became  surety  in  a  suit  for  speci- 
fic performance,  for  the  compliance  by  the  principal  with  any  decree 
rendered  upon  the  opening  of  a  default  judgment.  After  answer  the 
plaintiff  was  allowed  to  amend  his  complaint  so  as  to  demand  a  money 
judgment  at  law.  Held,  the  surety  was  not  discharged.  Doon  v.  Am£r. 
Surety  Co.  (1905)  07  N.  Y.  Supp.  270. 

An  appeal  bond  is  a  normal  contract,  Brandt's  Suretyship  &  Guaranty 
§  4,  511,  whose  object  is,  in  case  of  affirmance,  to  assure  the  performance 
of  any  judgment  rendered  in  that  action.  Cowan  v.  Cowan  (1893)  19  Colo. 
315,  and  any  material  alteration  in  the  terms  will  release  the  surety. 
JBrandt's  Suretyship  &  Guaranty  §  416.  Although  authorities  differ 
widely  as  to  what  constitutes  material  alteration,  Cranor  v.  Reardon 
(1889)  39  Mo.  App.  306;  Hutchinson  V.  Grant  (1886)  40  Hun  207;  Thomas  v. 
Cole  (Tenn.  1873)  10  Heisk.  411;  Sherry  v.  State  Bank  (1855)  6  Ind.  397,  it 
is  clear  that  there  is  nothing  in  the  nature  of  appeal  bonds  to  take  them 
out  of  the  general  rule  of  contracts  that  the  intention  expressed  or  gath- 
ered from  surrounding  circumstances  should  govern.  People  v.  Backus 
(1889)  117  N.  Y.  196.  These  principles  apply  to  the  bond  in  the  principal 
case  which  is  similar  in  all  essentials  to  an  appeal  bond.  The  question, 
therefore,  is  what  did  the  parties  to  the  bond  intend  and  not  what  the 
law  would  allow  the  parties  to  the  suit  to  do  individually.  It  would 
seem  that  a  change  from  an  equitable  action  in  which  the  original  judg- 
ment was  rendered  to  a  legal  action  for  money  paid  was  not  intended. 
There  is,  however,  some  authority  for  the  rule  that  the  parties  intend 
what  the  law  allows.  People  v.  Vilas  (1867)  36  N.  Y.  459;  Exeter  Bank 
V.  Rogers  (1834)  7  N.  H.  21. 

Suretyship  —  Discharge  op  Surety  —  Failure  to  Set  off  Bank 
Deposit. — A  surety  defended  a  suit  on  a  note  on  the  ground  that  he  was 
discharged  by  the  failure  of  the  plaintiff  bank  to  set  off  the  amount  of 
the  note  on  its  maturity  against  the  general  deposit  account  of  the  maker 
with  it,  which  was  sufficient  to  pay  the  note.  Held,  the  defendant  was  not 
discharged.     Davenport  v.  State  Banking  Co.  (Ga.  1906)  54  S.  E.  977. 

A  surety  has  an  equitable  right  to  be  subrogated,  on  paying  the  debt, 
to  all  legal  liens  or  securities  held  by  the  creditor,  Murray  v.  Catlett  (la. 
1853)  4  Greene  108,  even  though  the  surety  knew  nothing  of  the  collateral 
security  when  he  contracted.  Mayhew  v.  Crickett  (1818)  2  Swanst.  185. 
This  right  of  subrogation  is  protected  by  the  rule  that  the  surety  is  dis- 
charged by  an  act  of  the  creditor  which  impairs  such  security.  Curan 
V.  Colbert  (1847)  3  Ga.  239.  But,  in  this  connection,  the  creditor's  im- 
plied duty  to  protect  the  surety's  rights  is  limited  to  the  protection  of  his 
rights  of  subrogation,  and  therefore  the  surety  cannot  claim  a  discharge 
by  reason  of  the  creditor's  giving  up  a  security  to  which  the  surety  would 
not  be  entitled  to  be  subrogated  on  payment.  Hollingsworth  v.  Tanner 
(1871)  44  Ga.  11;  Lumsden  v.  Leonard  (1875)  55  Ga.  374;  Echols  v. 
Head  (1881)  68  Ga.  152;  contra,  German  Nat.  Bank  v.  Foreman  (1890) 
138  Pa.  St.  474;  Pursifull  v.  Pineville  Banking  Co.  (1895)  97  Ky.  154. 
Smce  in  the  principal  case  the  bank  impaired  no  lien  to  which  the  surety 
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could  claim  subrogation,  Nat.  Mahaiwe  Bank  v.  Peck  (1879)  127  Mass. 
298,  the  conclusion  of  the  court  is  sound.  Second  Nat.  Bank  v.  Hill  (1881) 
76  Ind.  223;  Bank  v.  Booze  (1898)  75  Mo.  App.  189.  See  Ames  Cases  on 
Suretyship,  p.  220,  n. 

Torts  —  Carriers  —  Statutory  Duty  to  Public  —  Right  of  Em- 
ployee TO  Rely  on  its  Observance. — The  plaintiff's  intestate  was 
working  on  the  defendant's  tracks  near  a  public  crossing.  He  was  killed 
by  a  train  which  did  not  blow  its  whistle.  A  statute  required  the  whistle 
to  be  blown  on  approaching  crossings.  To  establish  negligence  the  plain- 
tiff offered  evidence  of  the  defendant's  invariable  custom  of  blowing  its 
whistle  in  compliance  with  the  statute.  Held,  the  evidence  was  inad- 
missible since  the  statutory  duty  was  owing  not  to  the  deceased  but  to 
the  public.     Norfolk  etc.  Ry.  Co.  v.  Gessivine  (1906)  144  Fed.  56. 

It  the  observance  of  a  duty  owing  to  one  constitutes  a  method  of 
conducting  a  business  upon  which  another  has  a  right  to  rely,  that  other 
if  injured  by  the  non-observance  of  the  duty  should  recover.  litis  v. 
Ry.  Co.  (1889)  40  Minn.  273.  Thus  a  mere  licensee  has  this  right  of  re- 
liance and  can  recover  if  injured  by  a  change  in  the  condition  of  land  or 
the  method  of  conducting  a  business.  No.  Pac.  Ry.  Co.  v.  Krohne  (1898) 
86  Fed.  230;  Woolwine's  Adm'r  v.  Ry.  Co.  (1892)  36  W.  Va.  329,  ^3^; 
Heaven  v.  Pender  (1883)  L.  R.  11  Q.  B.  D.  503,  512;  cf.  Ham  v.  Ky.Co. 
(1870)  42  N.  Y.  468.  Similarly  an  einployee  who  only  assumes  the  risks 
ordinarily  incident  to  the  business.  Smith  v.  Baker  [1891]  A.  C.  325; 
Burdick,  Torts  83,  should  recover,  Schultz  v.  Ry.  Co.  (1878)  44  Wis.  638, 
on  the  ground  of  failure  of  the  master  to  warn  the  servant  of  this 
danger.  Burdick,  Torts  167.  Most  of  the  cases  containing  contrary 
statements  involve  contributory  negligence.  Wheelwright  v.  Ry.  Co. 
(1883)  135  Mass.  225;    Morris  v.  Ry.  Co.  (1903)  184  Mass.  368. 

Torts — Negligence — Water  Companies. — A  waterworks  company 
under  contract  with  a  city  to  furnish  water  for  the  extinguishment  of 
fires,  negligently  failed  to  supply  the  contract  pressure,  whereby  the 
property  of  the  plaintiff,  a  taxpayer,  was  destroyed.  Held,  the  com- 
pany was  liable  in  tort  to  the  plamtiff.  Mugge  v.  Tampa  Waterworks  Co. 
(Fla.  1906)  42  So.  81. 

No  jurisdictions  except  North  Carolina,  Fisher  v.  Greensboro  Water 
Supply  Co.  (1901)  128  N.  C.  375,  Kentucky,  Graves  etc.  Co.  v.  Ligon 
(1902)  112  Ky.  775,  United  States,  Guardian  etc.  Co.  v.  Greensboro  etc. 
Co.  (1906)  200  U.S.  57,  and  possibly  New  York,  see  Pond  v.  New  Rochelle 
Water  Co.  (1906)  183  N.  Y.  330,  s.  c.  6  Columbia  Law  Review  404,  but 
see  Wainwright  etc.  v.  Qtieens  etc.  Co.  (1894)  78  Hun  146,  allow  a  recovery 
under  the  facts  of  the  principal  case,  either  upon  the  theory  of  a  beneficiary 
under  the  contract  or  a  negligent  breach  of  duty,  on  the  ground  that  there 
is  no  privity  between  the  plaintiff  and  defendant.  Britton  v.  Green 
Bay  etc.  Co.  (1892)  81  Wis.  48,  s.  c.  29  Am.  St.  Rep.  856;  Ukiah  City  v. 
Ukiah  etc.  Co.  (1904)  142  Cal.  173;  Nichol  v.  Huntington  Water  Co.  (1903) 
53  W.  Va.  348.  This  reason  confuses  the  true  basis  of  the  liability  in  an 
action  ex  delicto,  which  is  a  duty  arising  from  the  relations  of  the  parties. 
The  contract  is  simply  a  means  of  establishing  this  relation,  and  while  it 
may  limit  the  extent  of  this  duty  to  a  certain  degree,  2  Jaggard,  Torts 
897;  Hart  V.  Ry.  Co.  (1884)  112  U.S.  331,  it  cannot  entirely  abrogate 
the  obligations  which  the  law  imposes  from  considerations  of  policy  as  a 
result  of  these  relations.  Since,  therefore,  a  water-works  company  is 
engaged  in  a  public  calling,  Tampa  Waterworks  Co.  v.  Tampa  (1905) 
199  U.S.  241,  Beale  &  Wyman,  Railroad  Rate  Regulation  §  57,  the  mi- 
nority view  as  followed  in  the  principal  case  is  the  better,  unless  the  duty 
is  owed  to  the  public  as  an  aggregate.  On  the  analogy  to  a  common 
carrier  and  the  fact  that  the  city  sustains  no  damage  and  hence  only  a 
nominal  breach  of  contract,  it  seems  preferable  to  consider  this  duty  as 
one  due  to  the  taxpayers  individually  as  members  of  the  public.  See 
note,  29  Am.  St.  Rep.  863. 
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Trade-marks  and  Names — Geographical  Name — Identification 
WITH  Building  and  Business. — A  hotel  situated  in  "Metuchen"  bor- 
ough had  become  well  known  under  the  name  "Metuchen  Inn."  No 
sign  had  ever  been  displayed  on  the  premises.  Its  proprietor,  the  plain- 
tiff, upon  the  expiration  of  his  lease  moved  his  business  to  another  build- 
ing to  which  he  attached  the  sign,  "Metuchen  Inn."  Subsequently  the 
defendants  opened  a  hotel  in  the  old  building  using  a  sign  "Metuchen 
Inn."  The  plaintiff  sued  to  enjoin  the  use  of  the  name  "Metuchen  Inn." 
Held,  an  injunction  would  be  granted  only  against  using  the  sign.  Busch 
V.  Gross  (N.  J.  1906)  64  Atl.  754. 

A  geographical  name  will  be  protected  if  the  public  are  deceived. 
6  Columbia  Law  Rev.  349.  This  rule  is  applied  in  the  principal  case 
to  an  interesting  state  of  facts.  The  name  was  found  to  have  become 
identified  with  both  the  building  and  the  business.  Under  such  circum- 
stances the  occupant  on  removal  should  not  lose  the  right  to  use  the  name 
unless  he  has  sold  the  business,  see  Hudson  v.  Osborne  (1869)  39  L.  J. 
Ch.  N.  S.  79,  although  he  cannot  prevent  its  use  to  designate  the  old 
building.  Hopkins,  Unfair  Trade  126,  137;  Atlantic  Milling  Co.  v. 
Robinson  (1884)  20  Fed.  218;  Armstrong  v.  Kleinhans  (1884)  82  Ky. 
303.  Therefore  any  use  of  the  name  which  was  not  the  usual  mode 
of  designating  the  building  was  properly  enjoined  if  the  public  were  de- 
ceived mto  thinking  that  the  plamtiff  was  there  conducting  his  business. 

Waters  and  Water  Courses — Appropriation — Injunction. — In  a 
suit  by  a  prior  appropriator  to  enjoin  the  defendant  higher  up  from  di- 
verting the  water  of  a  stream  the  answer  alleged  that  certain  named 
persons  appropriating  water  at  points  intermediate  to  the  plaintiff  and 
defendant  and  subsequent  in  time  to  both  were  diverting  more  water 
than  the  plaintiff  claimed.  Held,  such  an  allegation  was  irrelevant. 
Miller  &  Lux  v.  Rickey  (1906)  146  Fed.  574. 

In  Nevada  where  the  principal  case  arose  the  rights  of  a  prior  ap- 
propriator are  measured  by  his  prior  use,  and  a  subsequent  appropriator 
of  the  surplus  acquires  a  right  as  absolute  and  free  from  any  right  of  in- 
terference by  others  as  the  rights  of  those  before  him  are  secure  from 
any  interference  by  him.  Proctor  v.  Jennings  (1870)  6  Nev.  83,  88.  It 
would  seem,  however,  that  when  the  rights  of  the  first  appropriator  have 
been  interfered  with  he  has  a  prima  facie  case  against  any  subsequent 
appropriator  higher  up,  Lakeside  Ditch  Co.  v.  Crane  (1889)  80  Cal.  181, 
or  he  may  join  them  all  as  defendants.  Hillman  v.  Newington,  (1880) 
57  Cal.  56.  A  single  defendant  however  should  be  allowed  to  join  other 
appropriators  as  parties  defendant,  where  necessary  to  a  complete  de- 
termination of  the  rights  to  all  the  waters  of  the  stream,  and  an  allegation 
that  the  injury  was  caused  by  such  subsequent  appropriators  would 
then  be  material  to  secure  hostile  issues.  Lakeside  Ditch  Co.  v.  Crane, 
supra;  Nevada  Ditch  Co.  v.  Bennett  (1896)  30  Ore.  59.  In  the  principal 
case  no  such  attempt  being  made,  the  allegation  was  rightly  excluded. 

Waters  and  Watercourses — State  Control  op  Non-Navigable 
Waters. — The  defendant  was  about  to  transport  water  pumped  out  of 
the  Passaic  river  in  New  Jersey  into  New  York.  This  was  prohibited 
by  a  Statute  of  New  Jersey.  The  defendant,  contended  the  statute  was 
unconstitutional  as  violating  property  rights  and  as  being  a  regulation 
of  interstate  commerce.  The  lower  court  held  the  statute  valid  on  the 
ground  that  the  state  was  a  riparian  owner  since  it  owned  the  bed  of  the 
river  where  it  reached  tide  water,  and  as  such  entitled  to  prevent  the 
taking  of  water  from  the  stream  for  commercial  purposes.  The  upper 
court  affirmed  this  decision  on  the  additional  grounds  that  the  necessary 
corporate  power  to  so  transmit  water  out  of  the  state,  if  ever  granted, 
was  repealed  before  acted  upon;  that  riparian  rights  did  not  include  a 
right  to  so  transmit;  and  that  the  state  could  prevent  such  exportation 
under  the  police  power  as  it  could  the  exportation  of  game.  McCarter, 
Atty  -Gen.  v.  Hudson  County  Water  Co.  (N.  J.  1906)  Court  of  Errors  and 
Appeals,  November  Term. 
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For  a  treatment  of  this  subject,  see  the  comment  on  the  case  in  the 
lower  court  in  6  Columbia  Law  Review  113,  contending  for  the  validity 
of  the  statute  as  a  proper  exercise  of  the  police  power. 

Wills — Conditional  Limitations — Construction. — A  will  left  all  the 
testator's  property  to  his  son  John,  his  heirs  and  assigns,  except  that 
in  the  event  of  John's  "death  without  heirs  by  his  present  wife,  then  she, 
the  present  wife  of  said  John,  shall  have  the  use  of  the  property  hereby 
devised  to  John  during  her  life  or  so  long  as  she  remains  his  widow,  and 
on  her  decease  or  remarriage  then  said  property"  to  go  to  the  children 
of  the  testator's  daughter  and  other  son,  share  and  share  alike.  John, 
after  aliening  his  fee  to  the  defendants,  outlived  his  wife  and  died  child- 
less. The  plaintiffs,  the  children  of  the  testator's  daughter,  brought  an 
action  of  partition.  The  defendant  demurred.  Held,  the  demurrer 
should  be  sustained.     Mull  v.  Hasten  (1906)  98  N.  Y.  Supp.  746. 

The  plaintiffs  claimed  that  John's  fee  passed  to  them  on  his  death 
without  leaving  issue  by  the  mentioned  wife;  but  the  court  argued  that 
the  fee  would  pass  to  them  only  on  the  concurrence  of  two  conditions, 
namely:  not  only  on  John's  death  without  such  issue  living,  but  also  only 
in  case  the  wife  did  not  predecease  him,  for  the  plaintiffs  could  take,  as 
expressed  in  the  will,  only  "on  her  decease  or  remarriage,"  and  this  they 
clearly  could  not  do  until  after  John's  death.  The  strict  construction 
of  the  devesting  clauses  in  this  case  illustrates  the  reluctance  of  courts  to 
cut  down  a  fee. 

Wills — Perpetuities — Construction  of  Vested  Interests. — A  will 
provided  that  certain  sums  should  be  deposited  in  a  savings  bank  to  the 
credit  of  the  executrix  and  the  interest  paid  to  the  plaintiff  until  a  certain 
time,  when  the  principal  should  go  to  other  legatees;  certain  bonds,  also, 
were  bequeathed  to  another  legatee,  to  be  delivered  to  her  upon  reaching 
her  majority  and  if  she  did  not,  to  go  to  others.  Held,  title  vested  in  the 
legatees  on  the  death  of  the  testator  and  hence  the  will  did  not  offend 
the  rtde  against  perpetuities.  In  re  Robert's  Will  (1906)  98  N.  Y. 
Supp.  809. 

Failure  of  exclusive  control  and  possession  in  the  legatee  does  not 
necessarily  suspend  his  absolute  title,  miner  v.  Seymour  (1882)  88  N.  Y. 
469,  which  may  only  be  suspended  by  the  creation  of  a  trust  or  of  a 
future  estate.  Everitt  v.  Everitt  (1864)  29  N.  Y.  39.  Since  words  of 
trust  do  not  necessarily  create  one,  Warner  v.  Durant  (1879)  7^  N.  Y.  i, 
they  will  be  construed  a  power  in  trust  rather  than  an  illegal  trust.  Down- 
ing V.  Marshall  (1861)  23  N.  Y.  366.  Although  generally  futurity  an- 
nexed to  a  gift  suspends  the  ownership,  Smith  v.  Edwards  (1882)  88 
N.  Y.  92,  yet  if  intent  is  shown  to  make  the  gift  vested  and  only  defer 
payment  there  is  no  suspension.  Miller  v.  Gilbert  (1894)  144  N.  Y.  68,  as 
m  the  case  of  payment  of  interest  to  legatees  who  subsequently  are  to 
take  the  corpus  of  the  fund,  Steinway  v.  Steinway  (1900)  163  N.  Y.  183, 
or  payment  deferred  to  let  in  an  intermediate  estate.  Matter  of  Embree 
(N.  Y.  1896)  9  App.  Div.  602,  or  for  other  benefit  to  the  estate.  Loder 
v.  Hatfield  (1877)  71  N.  Y.  92.  Therefore,  the  principal  case  is  sovmd 
as  to  the  bonds,  but  cannot  be  supported  in  regard  to  the  fund  since  the 
legatees  receiving  the  corpus  do  not  take  the  income,  nor  is  the  income 
used  for  the  benefit  of  the  estate  nor  given  to  legatees  who  have  an  in- 
termediate estate. 
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Jurisprudence,  Law  and  Ethics.  By  Edgar  B.  Kinkead,  New 
York:  The  Banks  Law  Publishing  Company.     1905.     pp.  vii,  381. 

Professor  Kinkead  feels,  as  do  many  other  modern  writers,  that  the 
sharp  distinction  drawn  by  the  analytical  jurists  between  positive  law 
and  morality  is  injurious  to  the  law.  He  is  moved  to  insist  upon  the 
facts  that  the  law  is  largely  applied  morality,  and  that,  when  new  legal 
rules  are  needed,  judges  as  well  as  legislators  commonly  find  them  in 
the  morals  of  their  country  and  their  age. 

if  the  author  had  confined  himself  to  the  development  of  these  prop- 
ositions, he  would  have  been  invulnerable  to  criticism.  He  has,  how- 
ever, gone  much  further.  In  accordance  with  the  theory  of  the  extrem- 
ists in  the  natural-law  school  (which  he  calls  the  "metaphysical"  school 
and  rather  singularly  identifies  with  the  "philosophical"  school  of 
Thibaut)  he  holds  that  right  is  law  before  it  is  recognized  as  such  by 
judges  or  legislators;  and  he  seems  to  hold  that  judicial  decisions  or 
legislative  acts  which  embody  unrighteous  rules  do  not  make  such  rules 
legal.  This  second  proposition  is  not  expressly  advanced,  but  it  neces- 
sarily follows,  at  least  as  regards  American  law,  from  his  assertion  that 
"adherence  to  morality  on  the  part  of  legislators  and  judges  is  man- 
datory in  America"  under  the  provisions  of  our  constitutions  (preface, 
p.  iv). 

This  latter  assertion  he  endeavors  to  prove  (pp.  144-147)  by  citing 
eleven  state  constitutions  and  one  dictum  of  a  New  York  judge.  The 
proof  does  not  seem  conclusive.  The  dictum  is  to  the  effect  that  "Sound 
morality  is  the  cornerstone  of  the  social  edifice — whatever  disturbs  that 
is  condemned  under  the  fundamental  rule."  The  constitutional  pro- 
visions cited  are  general  statements  that  intelligence  and  morality  are 
essential  to  free  government  and  to  the  preservation  of  the  rights  and 
liberties  of  citizens,  followed  in  most  cases  by  mandates  that  public 
schools  shall  be  maintained  and  that  public  worship  shall  be  protected. 
The  Massachusetts  constitution,  which  in  the  opinion  of  the  author  goes 
further  than  the  constitutions  of  other  states,  declares  that  "a  constant 
adherence  to  [the  principles]  of  piety,  justice,  moderation,  temperance, 
industry  and  frugality  [is]  absolutely  necessary  to  preserve  a  free  govern- 
ment;" and  the  conclusions  drawn  from  these  premises  are  that  the 
people  ought  to  be  very  careful  in  choosing  their  representatives,  and 
that  "they  have  a  right  to  require  of  their  law-givers  and  magistrates 
an  exact  and  constant  observance  of  the  laws  necessary  for  the  admin- 
istration of  the  commonwealth."  If  the  word  "morals"  had  been  used 
in  this  last  clause  instead  of  the  word  "laws"  it  would  have  come  nearer 
to  sustaining  the  author's  contention.  If  the  moral  yearnings  whiqh 
Americans  are  in  the  habit  of  inserting  in  their  state  constitutions  are 
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to  be  regarded  as  fundamental  law,  it  is  obvious  that  the  grounds  on 
which  statutes  may  be  attacked  as  unconstitutional  are  broader  and 
more  numerous  than  has  heretofore  been  supposed. 

It  is  rather  odd  that  our  author  does  not  perceive  the  necessarily 
anarchical  tendency  of  his  contentions.  He  indeed  assumes  all  along 
that  there  is  an  absolutely  definite  standard  of  morals,  but  his  own  stand- 
ard appears  to  be  his  individual  conscience  rather  than  general  opinion. 
Otherwise  it  is  difficult  to  account  for  his  unhesitating  statement  (pp. 
257,  263)  that  the  licensing  of  the  sale  of  alcoholic  liquors  is  immoral, 
or  for  his  apparently  equally  firm  conviction  that  a  high  customs  tariff 
is  perfectly  defensible  (p.  237). 

Professor  Kinkead  does  not  seem  to  regard  all  law  as  applied  morality, 
for  he  cites  without  dissent  passages  from  writers  of  the  analytical  school 
in  which  attention  is  called  to  the  fact  that  many  rules  of  the  law  deal 
with  questions  to  which  morality  gives  no  answer.  In  so  far,  however, 
as  the  questions  which  the  law  has  to  answer  have  a  moral  aspect,  he  is 
unwilling  to  admit  that  law  and  morals  can  be  at  variance.  He  fakes 
great  pains  to  explain  away  the  seeming  conflicts  which  arise  when  the 
law  permits  an  obligation  to  be  avoided  by  reason  of  lack  of  consideration 
or  under  the  rules  of  the  statutes  of  frauds  or  the  statutes  of  limitation. 
His  defense  of  these  legal  rules  on  the  ground  of  overpowering  social  in- 
terest can  not  be  satisfactory  to  himself,  for  he  rejects  the  theory  that 
morals  rest  on  social  expediency;  and  he  practically  abandons  the  at- 
tempt to  reconcile  law  with  morality  in  this  class  of  cases  when  he  says 
that  a  conscientious  lawyer  should  not  advise  his  client  to  plead  limita- 
tion, but  should  simply  "advise  the  client  as  to  his  rights  and  let  him  do 
as  he  chooses."     (pp.  261-263,  278,  281  et  seq.). 

If  the  author  is  not  sure  that  all  law  is  included  in  morals,  he  is  on 
the  other  hand  quite  surprisingly  confident  that  all  morality  is  included 
in  the  law.  "The  state  in  this  enlightened  twentieth  century  has  ful- 
filled its  divine  mission  by  passing  all  the  necessary  laws  to  saf^uard 
and  inculcate  Christian  morality."  (p.  225).  "Our  courts  are  in  duty 
bound  and  stand  ready  to  remedy  all  invasions  upon  morality"  (ibid.) 
(The  italics  are  the  reviewer's.)  Of  course  this  is  not  true,  and  it  would 
be  pity  were  it  true.  In  those  periods  of  the  world's  history  in  which 
such  statements  as  the  above  were  substantially  true — in  the  European 
middle  ages,  when  the  ecclesiastical  courts  undertook  to  punish  all  im- 
morality and  the  civil  authority  put  the  sanction  of  physical  force  behind 
the  ecclesiastical  judgments;  and  again  in  the  English  commonwealth 
and  in  the  Puritan  colonies  of  New  England,  when  the  same  experiment 
was  tried  on  a  smaller  scale  and  for  a  shorter  period — ^the  results  were 
advantageous  neither  to  law  nor  to  morals.  We  commonly  pride  our- 
selves to-day  on  the  modem  discovery  (or  re-discovery)  that  in  many 
matters  of  great  social  concern  the  purely  psychical  sanctions  of  social 
opinion  are  more  effective  than  the  physical  sanctions  of  law.  If  the 
identification  of  morals  with  law  does  not  lead  us  back  to  the  canon  law 
or  to  the  "blue  laws,"  it  must  Ic^cally  lead  to  an  equally  disastrous 
result — the  substitution  of  the  l^al  for  the  moral  standard  of  conduct. 
In  one  passage  the  author  does  not  seem  to  have  escaped  this  peril,  for 
he  says  that  "if  we  did  not  have  any  law  punishing  murder,  arson,  per- 
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jury  and  the  like,  we  would  not  have  any  standard  of  morality  to  set 
before  the  people"  (p.  257).  It  is  hardly  probable  that  the  author 
really  believes  what  he  here  asserts;  but  it  is  not  easy  to  determine 
what  he  really  believes. 

For  the  historical  school  of  jurisprudence  Professor  Kinkead  indicates 
great  respect,  apparently  because  he  is  aware  that  the  development  of 
this  school  in  England  and  in  America  has  resulted  in  a  reaction  against 
the  extreme  analytical  position.  He  is,  however,  apparently  unaware 
that  the  historical  school  represents  an  equally  strong  reaction  against 
the  natural-law  school,  to  which,  on  the  whole,  he  clearly  belongs.  In 
deference  to  the  claims  of  the  historical  method  he  undertakes  to  inter- 
weave some  legal  history  with  his  jurisprudence.  Much  of  the  little 
he  gives  us,  however,  is  not  history  at  all,  but  pure  misapprehension. 
Many  of  the  statements  which  he  makes  about  the  development  of  the 
Roman  law  are  so  extraordinary  that  it  is  difficult  to  conjecture  upon 
what  authority  he  has  imagined  that  he  was  relying.  He  tells  us,  for 
example,  that  law  was  made  at  Rome,  in  part,  at  least,  "by  the  decisions 
*  *  *  of  the  *  *  *  judices"  (p.  83);  which  is  very  much  as  if 
one  should  say  that  law  was  made  in  England  by  the  verdicts  of  juries. 
He  asserts,  again,  that  the  praetor  peregrinus  was  "appointed  for  the  out- 
lying provinces"  (ibid.),  and  that  this  magistrate  "was  stationed  at 
Rome,  but  went  into  the  conquered  states  whenever  it  was  necessary  to 
the  performance  of  his  duties"  (p.  90);  which  is  very  much  as  if  one  should 
assert  that  the  High  Court  of  Admiralty  used  to  sail  a  circuit  including 
all  the  British  colonies.  In  his  occasional  excursions  into  mediaeval 
European  law  he  is  equally  unfortunate.  He  confuses  the  Gothic  code 
of  the  seventh  century,  made  in  Spain,  with  the  Theodosian  code  of  the 
fifth  century  made  at  Constantinople  (p.  94).  He  tells  us  that  "the 
custom  of  enacting  territorial  statutes  originated  with  the  kings  of  Italy" 
(p.  no) — apparently  meaning,  in  view  of  the  context,  that  the  publica- 
tion of  dooms  by  the  Saxon  kings  rested  on  some  Italian  model.  The 
earliest  royal  laws  in  England  were  those  of  Aethelbirht,  560-616,  and 
these,  like  all  old  German  laws,  were  tribal  rather  than  territorial.  But 
who  were  the  antecedent  "kings  of  Italy?"  Is  the  reference  to  the  kings 
of  the  East  Goths?  and  was  it  the  Edict  of  Theodoric  which  served  asa 
model  for  Aethelbirht's  Kentish  dooms?  Again,  our  author  alludes  to 
Bologna  as  "the  oldest  school  of  law"  (p.  127),  although  it  was  not  the 
oldest  even  in  mediaeval  Italy.  Even  in  his  English  legal  history,  and 
with  the  guidance  of  Pollock  and  Maitland,  he  walks  uncertainly.  He 
says  that  the  Anglo-Saxon  courts  did  not  follow  precedents  (p.  112), 
being  apparently  unaware  that  doom  means  judgment  and  that  the 
Anglo-Saxon  laws,  like  the  continental  German  tribal  laws,  were  essen- 
tially collections  of  judgments.  He  tells  us  that  the  promulgation  of 
laws  by  English  kings  began  with  Alfred  in  the  ninth  century  (p.  no), 
ignoring  the  Kentish  legislation  of  the  sixth  and  seventh  centuries  and 
the  West-Saxon  laws  of  Ine  at  the  beginning  of  the  eighth  century.  He 
speaks  of  the  laws  of  Edward  the  Confessor  as  if  the  compilation  that 
has  come  down  to  us,  which  is  a  private  compilation  made  in  the 
twelfth  century,  had  really  emanated  from  that  ruler  (pp.  109-111). 

We  have  already  noted  some  haziness  as  regards  the  various  modem 
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schools  of  jurisprudence;  but  it  should  be  added  that  Professor  Kinkead 
is  evidently  unaware  that  Hobbes  was  the  intellectual  ancestor  of 
the  analytical  school;  and  that  he  most  unjustly  classes  Sir  Frederick 
Pollock  among  the  extreme  adherents  of  that  school  (p.  267). 

Of  the  last  part  of  the  book,  the  chapters  on  "  Legal  Ethics  "  (pp. 
307-357),  it  is  pleasant  to  be  able  to  speak  with  hearty  commendation. 
Here  right  feeling  is  the  main  thing,  not  critical  analysis;  and  here,  as 
in  the  rest  of  the  book,  the  author's  instincts  are  thoroughly  sound. 

The  Elements  of  Jurisprudence.  Bv  Thomas  Erskine  Holland. 
Tenth  Edition.  New  York:  Oxford  University  Press,  American  Branch. 
1906.    pp.  xxv-443. 

The  first  edition  of  Professor  Holland's  Jurisprudence  appeared  in 
1880;  since  then  it  has  undergone  successive  reprints  and  revisions  to 
the  number  of  ten.  Of  the  last  the  distinguished  author  advises  us  that 
"he  has  now  carefully  revised  the  work,  adding  much  new  matter,  sug- 
gested in  more  than  usual  abundance,  by  recent  decisions  and  discus- 
sions." So  successfully  has  this  been  done  that  little  of  value  has  been 
omitted;  and  little  that  has  become  obsolete  has  been  retained,  thus 
avoiding  the  necessity  of  making  the  volume  too  cumbrous. 

To  say  this  work  has  been  epoch-making  in  the  field  of  legal  science 
is  but  repeating  a  platitude  to  those  who  are  familiar  with  it,  but  not  only 
has  Professor  Holland  inaugurated  a  new  epoch  in  that,  as  Sir  Frederick 
Pollock  has  declared,  it  is  "  the  first  work  of  pure  scientific  jurisprudence 
which  has  appeared  in  England — that  is,  of  the  general  science  of  law 
distinctly  separated  from  the  ethical  part  of  politics,"  but  also  from  the 
beginning  he  has  set  a  standard,  of  which  each  successive  edition  marks 
a  step  in  advance  that  we  may  not  hope  to  see  soon  rivaled. 

Whether  or  not  we  accept  Professor  Holland's  analysis  of  law,  as 
being  for  jurisprudence,  only  those  general  rules  for  the  guidance  of  ex- 
ternal human  action  enforced  by  a  sovereign  political  society,  we  must 
admire  the  clearness  and  precision  with  which  he  eliminates  all  that 
he  considers  unessential;  whether  or  not  we  accept  his  classification  of 
rights  as  the  most  satisfactory  basis  for  a  general  consideration  of  the 
law,  we  must  admit  the  almost  compelling  force  of  the  logic  of  its  elabora- 
tion, and  in  the  end  feel  constrained  to  congratulate  the  legal  world  upon 
the  possession  of  such  a  treatise  and  the  author  upon  having  done  so 
great  a  service  to  the  science  of  the  law. 

Too  much  can  scarcely  be  said  in  its  praise,  either  as  to  content  or 
as  to  form;  as  regards  the  former,  however,  it  may  be  said  from  the  stand- 
point of  an  American  user,  that,  despite  the  many  references  to  American 
law  and  to  decisions  of  state  and  federal  courts,  the  wish  often  arises 
that  a  real  American  edition  might  be  issued  by  the  author  himself  or  by 
some  competent  American  jurist  in  which  the  weight  of  authorities  cited 
and  points  of  detail  settled  might  be  American,  not  English — such  an 
edition  would  have  the  sole  advantage  of  being  more  practical  and  useful 
to  the  American  student.  The  form  of  the  book  is  admirable  in  all  its 
details,  embracing  a  table  of  cases  and  a  very  complete  index.  It  would 
be  unnecessary  to  attempt  an  outline  of  the  general  method  of  treatment, 
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much  less  a  criticism  of  any  particular  department.  There  are,  however, 
two  points  that  may  be  referred  to;  the  first  is  the  adoption  of  the  Aus- 
tinian  notion  of  "positive"  law  as  the  subject  matter  of  Jurisprudence,  of 
which  he  says,  "it  is  convenient  to  recognize  as  laws  only  such  rules  as 
can  reckon  on  the  support  of  a  sovereign  political  authority,  although 
there  are  states  of  society  in  which  it  is  difficult  to  ascertain  as  a  fact  what 
rules  answer  to  this  description  "  (p.  52).  The  second  point  is  a  neces- 
sary consequence  of  this  notion  of  law — viz:  a  refusal  to  recognize  In- 
ternational Law  as  real  law — "  It  is  the  vanishing  point  of  Jurisprudence," 
says  Professor  Holland  (p.  380).  Both  of  these  positions  the  author 
recognizes  as  being  subject  to  great  doubt  since  the  days  of  Sir  Henry 
Maine  (p.  50);  and  the  growing  strength  of  International  Law  would 
seem  to  render  the  positions  still  more  doubtful. 

The  Constitutional  History  of  New  York.  By  C.  7.  Lincoln. 
Rochester:  The  Lawyers  Co-operative  Publishing  Co.  1906.  pp.  Vol. 
I,  XXX,  756;  Vol.  II,  xvii,  725;  Vol  III,  xviii,  757;  Vol  IV,  xxvi,  800; 
Vol.  V,  551. 

Treatises  that  attempt  to  trace  historically  the  evolution  of  the  or- 
ganic law  of  any  State  in  the  Union  are  seldom  visible  in  the  flood  of 
books  on  American  history  which  now  come  tumbling  from  the  presses 
of  this  country.  To  the  student  of  so  neglected  a  realm  of  American 
institutions  the  title  of  Mr.  Lincoln's  five  large  volumes  affords  by  antici- 
pation a  pleasure  akin  to  that  of  the  bibliophile  who  rejoices  in  a  rare 
first  edition.  Whether  the  work  is  indeed  what  its  title  claims — a  his- 
tory, or  whether  it  is  merely  a  manual  of  reference  compiled  on  a  huge 
scale  may  be  determined  by  an  examination  of  its  contents. 

The  introduction  opens  with  a  sketch  of  the  leading  political  institu- 
tions of  the  colony  of  New  York  under  both  Dutch  and  English  rule. 
This  is  followed  by  a  brief  account  of  the  various  constitutions  of  the 
state,  and  their  amendments  adopted  prior  to  1902.  Several  hundred 
pages  are  then  devoted  to  a  series  of  documents  called  "State  Constitu- 
tions." These  include  Magna  Charta,  the  Charter  of  Liberties  and  Privi- 
leges, the  Declaration  of  Independence,  the  Articles  of  Confederation, 
the  Constitution  of  the  United  States,  and  the  four  constitutions  of  the 
State  of  New  York  with  the  amendments  appurtenant.  A  collection 
of  annals  relating  to  the  colonial  period  from  1609  to  i6qi  and  a  descrip- 
tion of  the  colonial  legislature  and  judiciary  usher  in  the  story  of  how  the 
first  constitution  of  the  commonwealth  was  framed  and  promulgated. 
After  some  consideration  of  the  changes  made  in  the  organic  law  by  the 
convention  of  1801,  the  remainder  of  the  first  volume  is  given  over  to  the 
work  of  the  convention  of  1821  and  to  the  constitution  which  it  prepared. 

The  second  volume  enumerates  the  amendments  added  to  the  con- 
stitution of  1 82 1,  and  proceeds  to  relate  the  causes  that  led  to  the  sum- 
mons of  the  convention  of  1846.  Passing  on  to  the  constitutional 
development  since  that  time,  the  author  describes  how  certain  political  cir- 
cumstances, due  to  complications  rising  out  of  the  Civil  War,  prevented 
the  adoption  of  a  constitution  proposed  by  the  convention  of  1867.  He 
concludes  the  volume  by  an  account  of  the  course  of  amendment  as  di- 
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reeled  by  the  Constitutional  Commission  of  1872,  by  legislative  recom- 
mendation, and  by  the  Judiciary  Commission  of  1890. 

Proof  of  the  ample  proportions  which  the  fundamental  law  of  the 
State  has  attained  appears  in  the  fact  that  the  entire  third  volume  deals 
with  the  constitution  of  1894  alone,  the  circumstances  under  which  it 
was  framed  and  submitted,  and  the  amendments  with  which  it  has  since 
been  provided.  The  fourth  volume  contains  this  constitution  and  its 
amendments  copiously  annotated.  Tables  of  statutes  construed  on 
constitutional  grounds  from  1787  onward,  tables  of  cases  bearing  on  the 
constitutions,  a  general  index,  and  a  special  index  of  persons,  complete 
the  treatise. 

A  careful  analysis  and  interpretation  of  the  several  organic  laws  of 
New  York  afford  certain  deductions  of  a  profoundly  significant  character 
to  which  Mr.  Lincoln  in  his  zeal  for  compilation  gives  scant  attention. 
Among  them  may  be  cited  the  tendency  apparent  in  the  constitution  of 
1821  to  abandon  two  prejudices  of  colonial  origin,  namely,  mistrust  of 
the  governor  and  confidence  in  the  legislature.  The  former  was  removed 
in  large  measure  through  the  abolition  of  the  notorious  Council  of  Ap- 
pointment. Experience  had  not  yet  demonstrated  fully  to  the  popular 
mind  the  necessity  of  transposing  the  application  of  the  prejudices  in 
question,  although  some  evidence  of  appreciating  the  need  is  shown  in 
the  method  of  amendment.  To  atone  for  the  defect  in  the  first  consti- 
tution of  making  no  provision  for  amendment,  save  by  way  of  conven- 
tion, the  constitution  of  1821  granted  to  the  legislature  the  power  to  sug- 
gest amendments  to  the  people,  but  only  on  condition  that  the  changes 
be  subjected  to  the  scrutiny  of  two  successive  legislatures  before  they 
were  submitted  to  the  electorate.  The  resolution,  also,  to  put  the  con- 
stitution to  the  test  of  popular  vote  was  a  response  to  the  insistent  de- 
mands of  a  self-conscious  democracy  that  would  suffer  no  longer  its 
representatives  in  convention  to  promulgate  the  fundamental  law  of  the 
State  without  its  direct  approval  expressed  at  the  polls.  In  the  consti- 
tution of  1846,  however,  the  recognition  of  legislative  shortcomings  is 
fairly  manifest.  The  process  of  enlarging  the  instrument  by  restrictions 
upon  the  legislators  and  by  instructions  regulating  their  conduct  as  a 
measure  of  self-protection  had  certainly  achieved  great  progress.  Pro- 
vision also  appears  in  this  constitution  for  a  broadening  of  the  suffrage 
commensurate  with  the  growth  of  the  democratic  spirit. 

An  explanation  of  the  fullness  with  which  the  organic  law  of  the  State 
is  now  formulated,  as  exemplified  by  the  constitution  of  1894,  may  be 
sought,  not  in  the  desire  to  safeguard  the  people  against  their  representa- 
tives in  the  legislature  only,  or  even  in  the  diversification  of  public  in- 
terests attendant  upon  the  expanding  activities  of  the  age.  Rather  may 
it  be  sought  in  the  altered  conception  of  the  relation  of  the  state  to  the 
individual,  especially  apparent  since  1821.  Instead  of  being  regarded 
as  merely  a  protector  of  the  self-centered  individual  engaged  in  the  blithe 
pursuit  of  liberty  and  happiness,  the  state  has  become  a  paternal  in- 
stitution, a  guardian  of  the  masses,  an  employer  and  a  regulator  of  labor, 
an  eleemosynary  agency  to  aid  the  weak  against  the  strong  in  the  struggle 
for  social  betterment. 

To  the  publicist  and  to  the  practicing  lawyer  the  work  of  Mr.  Lincoln 


80  COLUMBIA  LAW   REVIEW. 

will  be  of  great  value.  The  searcher  for  certain  materials  of  history  will 
also  have  reason  to  welcome  this  convenient  collection.  They  will  not 
be  disposed  to  carp  at  its  failure  to  justify  its  pretentious  title.  The  re- 
viewer for  a  law  journal  may  not  with  propriety  dwell  upon  the  extent 
to  which  the  work  is  lacking  in  the  essentials  of  historical  composition. 
Happily  the  day  is  past  when  any  person  of  legal  training  and  a  procliv- 
ity for  the  compilation  of  annals,  statistics,  forensic  nomenclature,  di- 
gests, documents,  and  explanatory  notes  can  crowd  them  into  a  number 
of  thick  tomes  and  unchallenged  call  the  product  a  constitutional  history. 
We  have  a  useful  assortment  of  information  about  the  constitutions  of 
the  colony  and  the  State;  but  we  still  need  a  constitutional  history  of 
New  York. 

The  Power  to  Regulate  Corporations  and  Commerce.  By  Frank 
Hendrick.  New  York  and  London:  G.  P.  Putnam's  Sons,  1906.  pp. 
Ixxii,  516. 

The  author  states  that  the  object  of  his  work  is  "  to  define  the  limits 
within  which  the  governments  of  the  several  states  and  of  the  United 
States  may  secure  freedom  of  trade  by  control  of  the  persons  and  things 
engaged  therein  and  to  indicate  the  respective  powers  of  the  three  de- 
partments of  government  in  the  exercise  of  such  control."  His  main 
topic,  however,  as  is  indicated  by  his  principal  title,  is  the  regulation  and 
control  of  corporations.  Such  regulation  and  control,  so  far  as  can  be 
gathered  from  his  pages,  he  thinks  should  be  exercised  by  the  national 
government,  through  what  he  affirms  to  be  its  "common  law"  powers. 
But,  when  we  come  to  examine  his  argument,  we  find  that  he  often  uses 
the  phrase  "common  law"  in  a  sense  different  from  that  in  which  it  is 
generally  understood.  Indeed,  in  his  preface,  he  observes  that  "the 
mooted  question  of  the  existence  of  a  body  of  constitutional  principles 
of  such  comprehensiveness  as  to  be  called  the  'Common  Law  of  the 
United  States'  is  discussed  exhaustively  in  this  book  for  the  first  time, 
not  only  as  a  basis  of  remedy  for  the  violation  of  rights  guaranteed  by  the 
Constitution  of  the  United  States  but  also  as  a  basis  of  jurisdiction  for 
United  States  courts." 

In  this  sentence,  the  author  applies  the  phrase  "common  law"  to  a 
supposed  "body  of  constitutional  principles."  In  other  places,  he  seems 
to  ascribe  to  the  national  government  the  possession  of  common  law 
powers  in  the  fullest  extent.    Thus,  on  p.  216,  he  says: 

"The  courts  of  the  United  States  may  construe  the  Constitution  only 
where  the  matter  is  capable  of  presenting  a  case  in  law  or  in  equity,  but 
those  provisions  of  the  Constitution  which  they  may  apply  sum  up  the 
whole  of  the  common  law.  And  as  the  constitution  of  no  State  can 
change  either  the  Constitution  or  the  laws  of  the  United  States,  and  as  the 
legislature  of  the  State  cannot  change  the  common  law  of  the  State, 
the  source  of  the  common  law  being  in  the  people  and  the  law  being  wider 
than  any  State,  there  seems  to  be  no  legal  basis  for  distinction  between 
the  common  law  of  the  State  and  the  common  law  of  the  United  States." 

The  passage  just  quoted,  if  the  language  is  to  be  understood  in  any 
sense  heretofore  known,  advances  two  novel  propositions,  namely,  (i) 
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that  the  local  legislatures  cannot  change  the  common  law  of  the  States, 
and  (2)  that  the  common  law  of  the  United  States  is  the  same  as  that 
of  the  States.  As  to  the  first  of  these  propositions,  it  is  necessary  to  ob- 
serve that  the  State  legislatures  have  been  and  still  are  constantly  chang- 
ing the  common  law.  This  is  a  matter  of  general  notoriety.  In  the  State 
of  New  York,  in  which  the  author's  work  is  published,  a  penal  code  has 
been  substituted  for  the  common  law  of  crime,  codes  of  civil  and  criminal 
procedure  have  supplanted  the  common  law  system  of  pleading,  and  the 
original  substantive  law  in  many  of  the  most  important  civil  relations 
have  been  superseded  by  special  statutes.  As  to  the  second  proposition, 
it  seems  to  be  quite  as  unfounded  as  the  first.  So  clearly  is  this  so,  that 
we  are  forced  to  conjecture  that  the  author  may  have  used  the  language 
which  we  have  quoted,  in  some  sense  not  explained  by  him  and  not  readily 
grasped. 

The  reviewer  is  often  confronted  with  a  similar  dilemma.  For  ex- 
ample, in  discussing  the  power  to  create  corporations,  the  author  says: 
"The  assumption  of  an  implied  power  by  States  [to  create  corporations] 
does  not  deny  the  power  to  the  United  States.  An  implication  of  power 
for  this  purpose  in  the  States  would  give  force  to  a  similar  implication 
in  the  nation."  Undoubtedly,  we  cannot  lay  it  down  that  the  concession 
of  a  certain  power  to  the  States  necessarily  involves  the  denial  of  it  to  the 
United  States,  but  to  say  that  the  concession  of  it  by  implication  to  the 
States  involves  a  similar  concession  of  it  to  the  United  States  is  to  set 
aside  an  elementary  principle  of  constitutional  construction.  No  lawyer 
denies  that  the  United  States  is  a  government  of  enumerated  powers,  and 
that  the  national  Congress  consequently  can  exercise  only  such  legisla- 
tive power  as  is  embraced  in  or  can  be  implied  from  the  powers  so  enum- 
erated. The  case  of  the  States  is  precisely  the  reverse.  Our  State  legis- 
latures exercise  all  legislative  power  not  forbidden  to  them  by  their  re- 
spective constitutions  or  by  the  Constitution  of  the  United  States.  One 
has  only  to  compare  the  constitutional  charter  of  Congress  with  that  of  a 
State  legislature  to  see  this  fundamental  distinction  written  on  the  face 
of  the  two  instruments. 

The  apparent  oversight  thus  noted  is  carried  on  into  the  subsequent 
argument.    Thus,  on  p.  67,  the  author  says: 

"The  right  to  create  a  corporation  as  a  means  to  an  object  specified 
in  the  Constitution  cannot  be  said  to  be  a  prohibition  of  the  right,  but 
rather  an  assertion  of  the  capacity  of  the  national  government  for  the 
exercise  of  the  means.  And  the  exercise  of  a  means  without  specific 
grant  of  the  means  is  proof  of  the  power  of  the  government  to  exercise 
that  means  without  express  grant  whether  as  a  means  or  as  a  power." 

Reduced  to  a  simpler  form,  the  author's  proposition  seems  to  be  that 
the  right  to  employ  a  means  to  a  specified  end  implies  the  right  to  employ 
the  means  without  regard  to  the  end.  In  other  words,  once  prove  that 
a  power  exists  incidentally,  and  the  result  follows  that  it  can  be  exercised 
independently.  This  is  a  principle  of  construction  so  unusual  that  the 
author  would  have  done  well  to  characterize  it  as  an  innovation.  If  he 
had  done  so,  the  reader  would  have  felt  less  uncertainty  as  to  whether 
the  words  were  intended  to  bear  the  meaning  which  they  seem  to  convey. 
All  along,  however,  the  author  apparently  assumes  that  he  is  advancing 
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nothing  inharmonious  with  the  law  as  heretofore  settled.  At  page  162, 
he  declares,  in  italics,  that  "the  requirement  that  every  corporation  file 
as  a  condition  of  corporate  existence  a  certificate  of  incorporation  with 
the  Department  of  Corporations  and  Commerce  at  Washington  and  ex- 
ercise its  powers  under  the  national  common  law  of  corporations  whether 
expressed  in  a  statutory  declaration  or  not,  would  not  necessitate  the 
reversal  of  a  single  decision  of  any  court,  State  or  national,  and  would 
not  change  in  the  slightest  degree  the  nature  of  really  corporate  existence 
in  the  United  States,  or  necessitate  a  change  of  the  laws  of  the  States, 
compliance  with  which  by  a  corporation  is  now  a  condition  of  doing  busi- 
ness within  the  State."  It  is  apparent,  however,  from  what  follows  in 
the  text,  that  he  founds  this  declaration  on  an  assumption  which  he 
describes  as  "the  fallacy  of  State  creation  of  corporations" — a  very  pre- 
valent "fallacy"  indeed.  The  fact  may  also  be  pointed  out  that  there  is 
no  "Department  of  Corporations  and  Commerce"  in  Washington.  There 
is  a  Department  of  Commerce  and  Labor,  in  which  there  is  a  bureau  of 
corporations. 

It  is  just  to  say  that  the  author  has  made  a  very  industrious  exami- 
nation of  cases.  He  was,  as  his  title-page  informs  us,  first  Ricardo  prize 
fellow  in  Harvard  University,  and  is  the  author  of  a  volume  on  "Rail- 
way Control  by  Commissions."  It  is  evident  that  he  has  made  an  earnest 
use  of  his  time,  and  for  this  he  is  to  be  commended.  What  he  should 
now  cultivate  above  all  else  is  lucidity.  A  writer  on  the  law  should  first 
be  sure  that  he  has  an  intelligible  and  definite  idea  to  communicate,  and 
he  should  then  strive  to  express  it  with  the  utmost  clearness  and  sim- 
plicity. The  passages  heretofore  quoted  show  much  room  for  effort  in 
that  direction.  They  are  not  exceptional.  On  page  380,  for  instance, 
we  are  told  that  if  Congress  has  made  no  "exceptions  to  and  regulations 
of  the  appellate  jurisdiction  of  the  Supreme  Court"  of  the  United  States, 
"then  without  statutes  conferring  jurisdiction,  all  cases  in  law  and  equity 
arising  under  the  constitution  and  laws  of  the  United  States  would  be 
within  the  appellate  jurisdiction  conferred  upon  the  Supreme  Court  by 
Congress."  We  may  pertinently  inquire  how,,  if  Congress  has  conferred 
an  appellate  jurisdiction,  it  can  be  said  that  we  are  "without  statutes 
conferring"  such  jurisdiction?  It  is  superfluous  to  remark  that  Congress 
can  confer  jurisdiction  on  the  courts  only  by  statute,  and  that  if  juris- 
diction has  been  conferred  by  act  of  Congress  a  statute  exists. 
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SCHOOLING   RIGHTS   UNDER   OUR   TREATY  WITH 

JAPAN. 

The  laws  of  California  since  1885  have  given  local  school 
boards  power  to  establish  separate  schools  for  children  of  Mon- 
gohan  or  Chinese  descent,  and  provided  that,  when  such  separate 
schools  are  estabhshed,  Chinese  or  MongoHan  children  must  not 
be  admitted  into  any  other  school. 

Acting  under  this  authority,  the  Board  of  Education  of  San 
Francisco  established  a  separate  school  for  children  of  Mongolian 
descent,  known  as  the  Clay  Street  Oriental  School,  and  in  Oc- 
tober, 1906,  passed  a  rule  that  all  pupils  of  such  descent  should 
attend  it.  At  that  time  there  were  nearly  a  hundred  pupils  of 
Japanese  descent  in  various  public  schools  in  the  city,  more  than  a 
quarter  of  whom  were  bom  in  the  United  States,  and  a  part  were 
grown  men. 

Japan  has  made  a  formal  claim  that  this  action  of  the  school 
authorities  is  an  infraction  of  her  treaty  with  us. 

That  instrument  provides  that  "the  citizens  or  subjects  of 
each  of  the  two  High  Contracting  Parties  shall  have  fuU  Hberty 
to  enter,  travel,  or  reside  in  any  part  of  the  territories  of  the  other 
Contracting  Party,  and  shall  enjoy  full  and  perfect  protection  for 
their  persons  and  property  *  *  *.  In  whatever  relates  to 
rights  of  residence  and  travel;  to  the  possession  of  goods  and 
effects  of  any  kind;  to  the  succession  to  personal  estate,  by  will 
or  otherwise,  and  the  disposal  of  property  of  any  sort  and  in  any 
manner  whatsoever  which  they  may  lawfully  acquire,  the  citizens 
or  subjects  of  each  contracting  party  shall  enjoy  in  the  territories 
of  the  other  the  same  privileges,  hberties,  and  rights,  and  shall  be 
subject  to  no  higher  imposts  or  charges  in  these  respects  than 
native  citizens  or  subjects,  or  citizens  or  subjects  of  the  most 
favored  nation;"  that  Japanese  subjects  here  and  American 
citizens  in  Japan  may  "own  or  hire  and  occupy  houses,  manu- 
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factories,  warehouses,  shops  and  premises  which  may  be  neces- 
sary for  them,  and  lease  land  for  residential  and  commercial 
purposes,  conforming  themselves  to  the  laws,  poUce  and  customs 
regulations  of  the  country  like  native  citizens  or  subjects;"  but 
that  these  stipulations  "do  not  in  any  way  affect  the  laws,  ordi- 
nances and  regulations  with  regard  to  trade,  the  immigration  of 
laborers,  pohce  and  pubUc  security  which  are  in  force  or  which 
may  hereafter  be  enacted  in  either  of  the  two  countries." 

It  is  settled  in  our  law  that  treaties  are  entitled  to  a  Uberal 
construction,  in  favor  of  those  claiming  under  them.  Each 
nation  owes  to  the  other  not  only  good  faith  in  adhering  to  the 
spirit  of  its  engagements,  but  uberrima  fides.^ 

If,  therefore,  that  with  Japan  fairly  admits  of  two  construc- 
tions, one  restrictive  as  to  the  rights  of  the  Japanese  to  attend 
our  pubhc  schools,  and  the  other  Hberal,  the  latter  is  to  be  pre- 
ferred.^ Does  then  a  hberal  interpretation  of  its  provisions  lead 
to  the  conclusion  that  they  grant  to  Japanese  in  the  United  States 
rights  of  education  at  pubhc  cost  identical  with  those  that  may 
be  possessed  by  Americans? 

That  they  grant  such  rights  to  education  to  be  given  by  the 
United  States  within  the  Umits  of  any  State  could  not  be  claimed. 
The  Constitution  of  the  United  States  confers  no  power  to  lay 
taxes  for  such  a  purpose.  But  this  is  not  decisive  of  the  contro- 
versy. The  United  States  in  concluding  treaties  speak  for  every 
State  in  the  Union  as  well  as  for  the  people  of  the  United  States. 
On  account  of  our  dual  system  of  government,  benefits  gained 
or  granted  by  the  United  States  according  to  the  ordinary  meaning 
of  words  in  a  treaty  are  often  read  as  if  gained  or  granted  by  the 
States  individually.  Thus,  our  treaty  with  Great  Britain  for  the 
extradition  of  those  committing  offenses  "made  criminal  by  the 
laws  of  both  countries,"  is  held  to  include  those  made  criminal 
by  the  laws  of  Great  Britain,  and  of  that  one  of  our  American 
States  where  the  fugitive  from  justice  is  found.' 

Conversely,  a  duty  assumed  by  a  treaty  of  the  United  States 
on  the  part  of  the  United  States,  if  calUng  for  acts  which  must, 
from  the  nature  of  our  government,  proceed  from  the  several 
States  and  not  from  the  United  States  as  a  whole,  would  be  con- 
strued as  incumbent  on  the  States  respectively.  If,  therefore, 
the  United  States  have  the  right  to  compel  a  State  to  educate  the 

*  Tucker  w.  Alexandrofif  (1901)  183  U.  S.  424,  437. 

*  Hauenstein  V.  Lynham  (1879)  100  U.  S.  483,  487. 
'Wright  V.  Henkel  (1902)  190  U.  S.  40,  59. 
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children  of  foreigners,  and  if  they  have  by  their  treaty  with  Japan 
undertaken  to  confer,  on  certain  conditions,  a  right  to  such  educa- 
tion in  a  certain  way,  the  action  of  the  San  Francisco  School 
Board  must  be  held  ineffectual  in  law,  if  it  infringes  the  right 
so  conferred. 

The  rule  that  a  treaty  is  to  be  construed  liberally  relates  to  its 
general  sense  and  logical  effect.  It  is  not  to  be  pushed  beyond 
just  limits.  The  meaning  of  the  treaty  remains  fixed  by  its  terms, 
as  these  may  be  explained  by  local  circumstances  and  by  the 
idioms  which  its  framers  may  fairly  be  supposed  to  have  had  in 
mind.  Its  terms,  of  course,  will  include  whatever  is  fairly  to  be 
imphed  from  them.* 

If  a  right  to  schoohng  here  is  granted  by  the  treaty  now  in 
question,  it  exists  by  impUcation. 

Is  it  impHed  from  or  incidental  to  the  right  of  residence  in 
"the  territories"  of  the  United  States?  "Territories,"  as  here 
used,  undoubtedly  covers  States.  But  is  there  any  natural  rela- 
tion between  a  man's  residing  in  Cahfomia  and  his  having  his 
children  educated  there,  in  a  particular  way,  at  other  people's 
expense? 

It  will  hardly  be  doubted  that,  had  Cahfomia  set  up  no  system 
of  pubHc  education,  she  could  not  have  been  compelled  by  treaty 
to  institute  one  for  the  benefit  of  foreigners.  So,  if  she  sets  one 
up  by  which  all  not  citizens  of  the  State,  or  all  foreigners,  resident 
or  non-resident,  are  excluded  from  receiving  gratuitous  instruc- 
tion, the  logical  result  would  seem  to  be  the  same.  It  does  not 
seem  unreasonable,  though  it  may  be  impohtic,  for  a  State  to 
Umit  admission  to  its  free  schools  to  its  own  citizens.  It  educates 
them  in  no  small  part  as  a  measure  of  self-protection.  "  Educate 
your  masters"  is  the  maxim  on  which  the  modem  pubUc  school 
is  mainly  based. 

But  it  would  seem  that  Cahfomia  has  adopted  the  pohcy  of 
educating  both  all  her  own  children  and  those  of  all  foreign  resi- 
dents. By  Section  1662  of  her  PoHtical  Code  "every  school, 
imless  otherwise  provided  by  law,  must  be  open  for  the  admission 
of  all  children  between  six  and  twenty-one  years  of  age  residing 
in  the  district." 

Does  this  justify  the  Japanese  in  claiming  entrance  to  the 
ordinary  pubHc  school?  If  so,  it  is  by  reason  of  the  provision  in 
the  treaty  that  in  whatever  relates  to  rights  of  residence  or  of  ac- 
quiring personal  property,  or  disposing  of  property  of  any  sort 

*  Wharton,  Int.  Law  Dig.,  II,  §  133;  Moore,  Dig.  of  Int.  Law,  V,  252. 
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which  they  may  lawfully  acquire,  they  shall  enjoy  the  same  priv- 
ileges, liberties,  and  rights,  as  citizens  of  the  State  in  which  they 
may  reside,  and  be  subject  to  no  higher  imposts  and  charges  in 
these  respects  than  such  citizen,  or  the  citizens  of  the  most  favored 
nation.  It  is  plain  that  these  stipulations  would  invaHdate  any 
State  law  by  which  Japanese  and  not  Americans  were  subjected 
to  an  impost  or  charge  for  the  privilege  of  residence,  or  upon  any 
privilege  that  by  that  law  is  appurtenant  to  residence.  The 
terms  "impost"  and  "charge,"  however,  relate  to  burdens  of 
payment  or  service.  It  is  the  preceding  words,  guaranteeing  "the 
same  privileges,  liberties  and  rights"  in  "whatever  relates  to 
rights  of  residence,"  that  make  the  strength  of  the  Japanese  con- 
tention. As  the  privilege  of  free  schooHng  under  the  laws  of 
Cahfomia  exists  in  favor  of  all  residents,  if  it  has  a  recognizable 
relation  to  the  right  of  residence,  it  is  a  claim  not  to  be  lightly 
considered  that  this  privilege,  under  the  treaty,  must  be  extended 
to  Japanese  on  identically  the  same  terms  as  to  Americans, 

The  main  argument  in  opposition  to  such  a  contention  would 
seem  to  be  that  by  Article  II  the  treaty  is  not  in  any  way  to 
"affect  the  lav/s,  ordinances  and  regulations  with  regard  to 
poHce  and  public  security"  of  the  United  States  or  any  of  them. 

The  term  "police"  is  one  broad  enough  to  cover  all  powers 
of  local  government,*  Its  collocation  would,  however,  seem  here 
to  limit  it  to  matters  affecting  pubhc  health,  education,  morals, 
and  order.  To  put  foreign  men  and  American  children  in  the 
same  classes  might  obviously  throw  them  in  undesirable  relations 
of  famiharity.  To  put  children  of  a  race,  whose  language  is  so 
absolutely  dissimilar  to  our  own  as  is  that  of  Japan,  with  our  own 
children,  might  naturally  tend  to  delay  the  progress  of  the  latter 
in  mastering  Enghsh.  To  educate  them  at  the  same  school 
houses  might  give  occasion  for  outbreaks  of  racial  prejudice. 
All  these  considerations  bear  on  the  proper  poUce  and  security 
of  the  State,  and  certainly  indicate  lines  of  action  which  the  two 
powers  might  have  intended  to  reserve  to  their  discretion,  by  the 
phraseology  which  this  article  contains. 

The  underlying  question,  it  will  be  observed,  is  not,  as  things 
stand,  whether  the  United  States  can  by  treaty  virtually  compel 
a  State  to  educate  resident  foreigners.  It  is  whether,  if  a  State 
confers  the  privilege  of  full  education  on  all  residents,  and  allows 
every  American  child  to  go  to  such  one  of  the  pubUc  schools  as 
is  at  the  most  convenient  distance  from  his  place  of  residence,  it 

^McKeonu.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (1902)  75  Conn.  343,  347. 
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can  deny  the  same  identical  privilege  to  a  Japanese  child.  The 
treaty  is  aimed  against  discrimination,  and  discrimination  exists 
if  any  right  "whatever"  relating  to  residence  is,  either  by  the 
United  States  or  by  any  State,  given  to  an  American  and  denied 
to  a  Japanese. 

It  has  been  suggested  by  an  eminent  publicist  that  California 
can  provide  separate  schools  for  children  who  are  her  own  citi- 
zens, if  of  African  descent,  and  that  therefore  it  may  be  that 
she  can  treat  Japanese  children  in  the  same  way. 

It  may  be  conceded  that  a  State  can  exclude  colored  children 
from  her  ordinary  schools,  provided  she  opens  other  schools  for 
them,  of  an  equal  grade.  She  will  do  it  by  reason  of  a  deep- 
rooted  prejudice  which,  in  the  language  of  Chief  Justice  Shaw, 
is  not  created  by  law  and  probably  cannot  be  changed  by  law, 
though  it  might  perhaps  be  effectually  fostered  by  law,  if  the 
pubhc  authorities  should  compel  colored  and  white  children  to 
associate  together  in  the  same  school  rooms.'  But  this  is  simply 
to  recognize  a  social  fact,  resting  on  reasons,  good  or  bad,  which 
have  some  definite,  historical,  physiological,  and  economic  basis. 
It  does  not  deny  privileges  of  citizenship;  but  classifies  citizens 
for  the  purpose  of  participation  in  such  privileges.  A  treaty  of 
the  United  States  guaranteeing  to  subjects  of  a  foreign  power 
the  same  privileges  in  each  of  our  States  as  those  possessed  by 
its  citizens  means,  under  the  rule  of  liberal  construction  already 
mentioned,  the  same  privileges  as  those  possessed  by  the  general 
body  of  its  citizens;  and  would  not  be  fulfilled  by  restricting 
them  to  those  conceded  to  any  small  class  of  them,  set  apart  by 
themselves  for  reasons  which,  at  bottom,  proceed  from  a  general 
popular  dishke  to  coming  in  close  personal  association  with  them 
on  terms  of  social  companionship  and  famiUar  intercourse. 

It  is  no  doubt  true  that  there  is  in  CaUfomia  a  widespread 
disHke  to  close  personal  association  with  the  Japanese,  though  it 
may  be  questioned  whether  it  can  be  termed  a  general  feeling 
among  her  people  at  large.  But  be  that  as  it  may,  it  is  not  a 
feeling  shared  by  the  people  of  the  whole  American  union.  In 
most  of  the  States  the  Japanese  are  recognized  as  an  intelligent 
and  courteous  people.  Such  of  them  as  have  settled  here  have 
been  found  to  be  active,  ambitious,  sober,  thrifty.  As  ser- 
vants, they  are  civil  and  capable;  as  workmen,  industrious 
and  efficient ;  as  students  in  our  schools  and  universities,  faithful 
and  successful  scholars.     They  have  good  ground  to  claim  that 

*  Roberts  v.  Boston  (1849)  5  Cush.,  198,  209. 
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the  United  States,  in  guarding  their  rights  by  treaty,  did  not 
intend  that  they  should  be  treated  in  one  way  and  all  other 
foreigners  in  another. 

There  are  limits  to  the  treaty-making  power  of  the  United 
States,  but  they  are  few.  As  a  sovereign  power,  invested  with 
the  sole  management  of  foreign  relations,  they  must  have  the 
right  to  make  treaties  of  every  nature  and  on  every  subject  which 
the  Constitution  does  not  expressly  or  impliedly  exclude.  "The 
treaty  power,  as  expressed  in  the  Constitution,  is  in  terms  un- 
limited except  by  those  restraints  which  are  foimd  in  that  instru- 
ment against  the  action  of  the  government  or  of  its  departments, 
and  those  arising  from  the  nature  of  the  government  itself  and 
of  that  of  the  States.  It  would  not  be  contended  that  it  extends 
so  far  as  to  authorize  what  the  Constitution  forbids,  or  a  change 
in  the  character  of  the  government  or  in  that  of  one  of  the  States, 
or  a  cession  of  any  portion  of  the  territory  of  the  latter,  without 
its  consent.  Fort  Leavenworth  Railroad  Co.  v.  Lowe,  114  U.  S., 
525,  541.  But  with  these  exceptions,  it  is  not  perceived  that 
there  is  any  limit  to  the  questions  which  can  be  adjusted  touching 
any  matter  which  is  properly  the  subject  of  negotiation  with  a 
foreign  country."* 

An  express  treaty  stipulation  that  Japanese  children  living 
in  any  State  should  be  admitted  to  all  its  pubUc  schools  on  the 
same  footing  as  the  children  of  other  residents  would  unques- 
tionably be  regarded  by  Japan  as  an  important  and  desirable 
provision.  It  might  also  be  one  desirable  for  the  United  States. 
The  schools  are  the  fumace-fire  in  which  habits  of  thought  and 
traditional  characteristics  that  are  hopelessly  inconsistent  with 
the  spirit  of  our  institutions  are  burned  out  of  the  foreign-bom 
child  and  we  make  an  American  of  him. 

If  the  State  of  Cahfornia  could  enter  into  treaty  relations 
with  a  foreign  power,  she  could  certainly  make  such  a  stipula- 
tion with  it.  The  people  of  the  United  States,  in  the  same  instru- 
ment in  which  they  gave  the  treaty-making  power  to  the  President 
and  Senate,  expressly  took  it  away  from  the  States.  It  may  be 
that  the  United  States  cannot  by  treaty  surrender  every  right  of 
a  State  which  the  State  could  have  itself  surrendered,  had  she 
the  treaty-making  power;  but  Japan  has  strong  ground  for  as- 
serting that  rights  of  States  to  discriminate  against  subjects  of  a 
particular  foreign  power  may  be  surrendered  by  the  United 
States,  as  the  price  of  a  similar  concession  in  return. 

>Geofroy  v.  Riggs  (1889)  i33  U.  S.  258,  267. 
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More  than  fifty  years  ago  the  courts  of  California  considered 
this  subject  quite  fully.  The  State  filed  an  information  claiming 
an  escheat  of  land  owned  by  a  subject  of  Prussia.  Our  treaty 
with  that  power  gave  his  natural  heirs  a  right  of  sale,  and  it  was 
held  to  prevail  over  the  State  statute  disabling  aliens  from  inheri- 
tance. "Upon  some  subjects"  it  was  said  in  the  opinion,  "the 
policy  of  a  State  Government,  as  shown  by  her  legislation,  is 
dependent  upon  the  poUcy  of  foreign  governments,  and  would 
be  readily  changed  upon  the  principle  of  mutual  concession. 
This  can  only  be  effected  by  the  action  of  that  branch  of  the 
State  sovereignty  known  as  the  General  Government,  and  when 
effected,  the  State  policy  must  give  way  to  that  adopted  by  the 
governmental  agent  of  her  foreign  relations."'  The  antique 
State  Rights  phraseology  thus  employed  to  express  the  views  of 
the  court  makes  them  doubly  significant.  In  the  present  day, 
with  the  theory  fully  established  that  the  people  of  the  United 
States  gave  to  the  general  government  whatever  powers  that 
government  possesses,  it  is  much  more  plain  that  the  burden 
rests  on  those  who  contend  that  a  treaty  provision  is  invalid  to 
prove  it  from  the  Constitution  itself. 

If,  however,  it  be  assumed  that  the  treaty  would  be  valid,  if 
it  goes  as  far  as  the  Japanese  government  claims,  it  remains  still 
debatable  whether  the  reservation  of  pohce  power  (which  seems 
naturally  to  include  the  police  power  of  each  of  the  States  within 
her  jurisdiction)  does  not  authorize  California  to  do  precisely 
what  she  has  done. 

It  is  one  of  the  wise  sayings  of  Prince  Hohenlohe,  found  in 
his  memoirs  recently  published,  that  all  emigration  is  in  the  last 
resort  nothing  but  a  convenient  kind  of  traffic  in  souls,  unless 
comprehensive  treaties  are  concluded  between  the  nation  from 
which  it  comes  and  the  nation  to  which  it  is  directed.  The 
United  States,  in  entering  into  reciprocal  arrangements  with 
Japan  for  free  emigration  in  either  direction,  certainly  did  not 
intend  to  leave  the  citizens  of  either  ineffectually  guarded,  either 
in  soul  or  body,  when  within  the  territory  of  the  other.  But 
while  the  treaty  ought  fairly  to  be  construed  as  "comprehensive" 
in  its  grants  of  rights,  so  it  ought  equally  to  be  construed  as  com- 
prehensive as  to  rights  of  police  reserved,  so  far  as  they  may 
fairly  be  claimed  to  be  important  for  "public  security." 

On  the  other  hand,  in  the  words  of  the  Supreme  Court  of 


» People  V.  Gerke  (1855)  5  Cal.  381,  385. 
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the  United  States,  in  Plessy  v.  Ferguson,^  "every  exercise  of  the 
police  power  must  be  reasonable,  and  extend  only  to  such  laws  as 
are  enacted  in  good  faith  for  the  promotion  of  the  public  good, 
and  not  for  the  annoyance  or  oppression  of  a  particular  class.'* 
This  observation,  it  may  be  noted,  followed  an  intimation  that 
for  a  State  to  require  separate  railroad  cars  to  be  provided  for 
aliens,  or  for  aUens  of  particular  nationahties,  in  which  only 
they  could  be  received  as  passengers,  would  be  unreasonable, 
even  in  the  absence  of  any  treaty  stipulation. 

The  point  to  which  the  discussion  is  thus  practically  narrowed 
down  relates  to  the  proper  meaning  of  two  written  documents — 
the  Constitution  of  the  United  States,  and  a  treaty.  It  is  in  its 
nature  a  suitable  one  for  courts  to  settle,  and  for  the  government 
of  the  United  States  to  aid,  so  far  as  it  can,  in  putting  before 
them  for  that  purpose. 

Various  modes  for  effecting  this  might  be  suggested,  such  as 
a  bill  in  equity  asking  for  a  mandatory  injunction,  or  an  applica- 
tion for  a  writ  of  mandamus.  It  would  be  in  accordance  with 
international  precedent  for  the  United  States  to  take,  should  it 
see  fit,  the  place  of  the  moving  party.  It  would  also  be  in  accord- 
ance with  it,  should  they  countenance  and  support  a  suit  by  a 
private  individual  personally  interested.  Whether  such  a  pro- 
ceeding were  brought  in  a  court  of  the  State  or  of  the  United 
States,  it  could  find  its  way  in  due  course,  should  the  trial  court 
deny  the  claim  made  under  the  treaty,  to  the  Supreme  Court  of 
the  United  States.'' 

There  can  be  no  reason  to  suppose  that  Japan  would  be 
adverse  to  such  a  mode  of  proceeding.  If,  however,  she  should 
prefer  the  decision  of  a  tribunal  less  subject  to  impressions  from 
local  prejudice  or  national  feehng,  she  is  one  of  the  powers  ad- 
hering to  the  Hague  Convention  of  1899,  and  can  call  upon  us 
to  join  her  in  bringing  the  questions  involved  before  the  Hague 
Tribunal.  That  she  could  pass  over  that  form  of  remedy,  and, 
in  the  twentieth  century,  make  so  petty  a  controversy,  and  one 
so  local  in  its  character,  an  occasion  of  war,  is  unthinkable ;  and 
her  announced  purpose  of  sending  a  naval  squadron  on  a  friendly 
visit  to  one  of  our  possessions,  not  far  from  CaUfomian  ports,  is 
sufficient  proof  that  she  is  prepared  to  accept  whatever  may  be 
the  judicial  determination  of  this  unfortunate  incident. 

New  Haven,  Conn.  Simeon  E.  Baldwin. 

>(i896)  163  U.S.  537,  550.  ~ 

*  Since  this  article  was  wntten,  it  is  reported  in  the  newspapers  that  suits 

of  the  nature  indicated  have  been  brought ;  that  for  a  mandamus  in  a  State 

Court,  and  that  for  an  injunction  in  the  Circuit  Court  of  the  United  States. 
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Discussion  of  the  trust  problem  has  lessened,  but  it  has  not 
been  solved.  Prosperity  has  only  made  it  seem  of  less  present 
importance.  When  men  have  plenty  of  work  at  good  wages 
they  are  not  looking  for  the  effects  of  combination.  But  if  bad 
times  come  the  trust  question  will  be  a  vital  one.  It  is  worth 
while  to  consider  some  phases  of  it  in  advance  of  adversity.  It 
is  well  to  know  what  we  can  do  even  if  we  do  nothing. 

Co-operation  has  succeeded  competition.  Combination  is 
the  modem  business  method.  The  control  of  many  branches 
of  industry  is  concentrated  in  the  great  corporations  called  trusts. 
Industrial  conditions  have  been  revolutionized  within  the  past 
decade. 

Any  radical  change  in  methods  of  conducting  business,  af- 
fecting a  whole  people,  must  produce  both  good  and  evil.  The 
account  cannot  be  one-sided.  Cheap  goods  are  dear  when  their 
production  cheapens  men.  Absentee  capital  in  building  up 
local  industries  may  destroy  local  pubhc  spirit.  Pubhc  pros- 
perity may  be  at  the  expense  of  pubhc  welfare.  But  balancing 
the  good  and  the  evil  of  the  trust  is  of  little  avail,  and  no  one  is 
wise  enough  to  furnish  the  scale.  New  conditions  must  be  faced. 
The  trust  is  the  result  of  the  operation  of  economic  principles. 
It  cannot  be  abolished.     It  may  be  regulated. 

Federal  control  of  trusts  would,  undoubtedly,  accord  with 
the  sentiment  of  the  people.  The  messages  and  speeches  of 
President  Roosevelt  in  favor  of  the  assumption  by  the  national 
government  of  a  supervisory  power  over  trusts  have  been  both 
a  guide  to,  and  an  indication  of,  pubhc  thought.  The  stumbhng 
block  has  been  the  hmitations  of  the  Constitution.  It  is  con- 
ceded that  Congress  has  no  power  over  intra-State  trade,  and  it 
has  been  generally  assumed,  in  view  of  the  decision  of  the  Supreme 
Court  in  the  Sugar  Trust  case'  hmiting  the  apphcation  of  the 
present  anti-trust  law,  that  an  amendment  to  the  Constitution 
would  be  necessary  to  reach  the  ordinary  producing  trusts.  It 
is  our  purpose  here  to  suggest  other  effective  legislation  which 
seems  possible  without  a  constitutional  amendment. 

Modem  tmsts  are  industrial  combinations  in  the  form  of 
corporations.     The  corporate  form  has  come  about  through  a 

» United  States  w.  E.  C.  Knight  Co.  (1895)  156  U.  S.  1. 
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process  of  evolution  in  an  endeavor  to  make  effective  the  tendency 
toward  co-operation  in  the  face  of  adverse  judicial  decisions.  At 
first,  a  simple  association,  without  community  of  financial  interest, 
was  formed  by  corporations  or  individuals  engaged  in  the  same 
line  of  business  for  the  purpose  of  maintaining  prices  or  limiting 
production.  These  associations  were  declared  to  be  illegal,  as 
tending  to  suppress  competition,  and,  consequently,  as  being 
against  public  policy.  To  avoid  the  effect  of  these  decisions, 
the  trust  form  of  combination  was  adopted,  whereby  a  union  of 
interests  was  effected  by  depositing  the  stock  of  several  corpora- 
tions in  the  hands  of  a  trustee  for  a  common  purpose.  The 
trust  form,  in  its  turn,  was  condemned  by  the  courts,  not  only  as 
constituting  an  unlawful  combination,  but  because  it  violated 
elementary  principles  of  corporation  law.  Finally,  the  present 
method  was  evolved  of  forming  a  purchasing  or  holding  corpora- 
tion to  acquire  the  property  or  stock  of  the  several  corporations 
proposing  to  combine.  This  corporate  combination — a.  cor- 
poration which  is  itself  a  combination — is  the  "trust"  of  to-day. 
The  name  of  the  earlier  form  clings  to  the  later  development. 

The  corporate  character  of  the  trusts  may  furnish  the  foun- 
dation for  any  additional  federal  legislation  regulating  them. 
And  while  the  legislation  we  shall  suggest,  hke  the  present  anti- 
trust act,  must  be  based  upon  the  commerce  clause  of  the  federal 
Constitution,  its  constitutionahty  will  depend  upon  other  prin- 
ciples than  those  upon  which  the  present  statute  rests. 

The  commerce  clause  provides  that  Congress  shall  have  power 
"to  regulate  commerce  with  foreign  nations,  and  among  the 
several  States  and  with  the  Indian  Tribes."  Under  this  grant 
of  power.  Congress  in  1890  enacted  the  present  statute,  called 
the  Sherman  law,  which  declares  all  contracts,  combinations 
and  conspiracies  in  restraint  of  interstate  commerce  illegal,  and 
imposes  severe  penalties  upon  all  persons  making  such  contracts 
or  engaging  in  such  combinations  or  conspiracies. 

The  principal  object  of  the  statute,  as  shown  by  the  debates 
in  Congress,  was  to  cope  with  the  trusts  of  the  time — the  Beef 
Trust,  the  Standard  Oil  Trust,  the  Barbed  Wire  Fence  Trust, 
the  Sugar  Trust,  the  Cordage  Trust,  the  Cotton  Seed  Oil  Trust, 
the  Whiskey  Trust  and  others — ^which  then  excited  the  popular 
indignation  and  apprehension.  Proceedings  under  the  statute 
were  instituted  against  the  Sugar  Trust,  and  it  was  shown  to 
have  almost  an  absolute  monopoly  of  the  business  of  refining 
sugar.     The  Supreme  Court,  however,  dismissed  the  proceedings 
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upon  the  ground  that  the  combination  related  only  to  manu- 
facture— to  production — and  that  while  the  article  might  have 
been  manufactured  for  sale  outside  the  state,  still  interstate  com- 
merce was  afifected  only  indirectly  and  remotely.  The  decision 
was  based  entirely  upon  the  distinction  between  manufacture 
and  commerce.  Manufacture  is  transformation.  Commerce  is 
intercourse.  Manufacture  is  carried  on  in  a  particular  place. 
Commerce  is  the  transportation  of  the  manufactured  article  from 
one  place  to  another. 

The  effect  of  this  decision  was  to  remove  from  the  operation 
of  the  Sherman  law  the  very  trusts  it  was  originally  directed 
against  and  to  confine  it  to  combinations  of  transportation  com- 
panies— which  manifestly  affect  interstate  commerce — and  to 
those  combinations  of  producers  in  which  an  attempt  is  made  to 
directly  control  disposition. 

While  the  present  statute  is  insufficient  it  cannot  be  effec- 
tively amended.  It  already  prohibits  all  combinations  in  restraint 
of  interstate  commerce.  Neither  its  terms  nor  its  application 
can  be  broadened.  It  reaches  the  constitutional  limit  in  the 
regulation  of  interstate  commerce  through  the  removal  of  restraint. 
Its  purpose  is  to  permit  commerce  between  the  States  to  flow  in 
its  natural  channels  unrestrained  by  any  combinations  whatso- 
ever. But  the  regulation  of  commerce  may  consist  in  the  im- 
position as  well  as  the  removal  of  restraint.  It  may  be  necessary 
to  place  limitations  upon  interstate  commerce.  Congress  may 
be  required  to  exercise  control  over  the  instrumentahties  and 
means  of  commerce. 

"Commerce  among  the  States  consists  of  intercourse  and 
traffic  between  their  citizens,  and  includes  the  transportation  of 
persons  and  property,  and  the  navigation  of  pubUc  waters  for 
that  purpose,  as  well  as  the  purchase,  sale  and  exchange  of  com- 
modities. The  power  to  regulate  that  commerce,  as  well  as 
commerce  with  foreign  nations,  vested  in  Congress,  is  the  power 
to  prescribe  the  rules  by  which  it  shall  be  governed,  that  is,  the 
conditions  upon  which  it  shall  be  conducted;  to  determine  when 
it  shall  be  free  and  when  subject  to  duties  or  other  exactions. 
The  power  also  embraces  within  its  control  all  the  instrumentalities 
by  which  that  commerce  may  be  carried  on,  and  the  means  by  which 
it  may  be  aided  and  encouraged."^ 

If,  then,  we  are  able  to  show  that  trusts  in  the  form  of  corpora- 
tions may  be  instrumentalities  of  interstate  commerce — irrespec- 

'  Gloucester  Ferry  Co.  vs.  Pennsylvania  (1885)  114  U.  S.  203. 
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tive  of  the  question  whether  they  are  combinations  in  restraint 
of  such  commerce — ^we  shall  present  the  question  of  additional 
legislation  from  a  new  standpoint.  A  trust  does  not  contravene 
the  Sherman  law  when  it  is  confined  to  manufacture.  If  the 
combination  relates  to  production  it  cannot  be  reached  under  the 
present  statute  even  if  its  products  become  the  subjects  of  inter- 
state commerce.  It  affects  interstate  commerce  only  indirectly. 
But  if  a  trust  as  a  corporation  may  be  reached  as  an  instrumen- 
tahty  of  commerce  the  question  is  whether  it  engages  in  inter- 
state commerce  at  all — ^not  whether  it  engages  in  it  directly  or 
indirectly.  If  it  is  a  trust  in  contravention  of  the  rule  of  public 
pohcy  it  may  be  prevented  from  shipping  its  goods  across  state 
lines  even  though,  as  a  combination,  it  relates  to  production  only. 
Under  these  principles  the  extent  of  the  combination — ^the  con- 
trolling question  under  the  present  statute — is  unimportant. 

Now,  a  corporation  is  generally  defined,  in  the  language  of 
Chief  Justice  Marshall,  as  "an  artificial  being,  invisible,  intan- 
gible and  existing  only  in  contemplation  of  law."  A  corporation, 
from  another  point  of  view,  is  described  as  "an  association  of 
individuals  united  for  a  common  purpose."  Both  of  these  con- 
ceptions are  in  a  sense  right  and  in  a  sense  wrong.  The  fiction 
that  a  corporation  is  a  distinct  entity  is  serviceable  in  indicating 
the  rights  and  obhgations  existing  between  a  corporation,  its 
stockholders,  and  third  persons.  Still  it  is  nothing  but  a  fiction — 
all  imaginary.  Similarly  while  a  corporation  is  an  association 
of  individuals  it  is  something  more — ^the  individuals  compose, 
but  are  not  the  corporation.  At  the  present  time  when  innumer- 
able corporations  are  formed  under  general  laws  for  the  trans- 
action of  all  kinds  of  business,  both  great  and  small,  a  private 
corporation  may  properly  be  described — if  not  defined — as  a 
business  instrument  employed  by  an  association  of  individuals  for 
the  purpose  oj  transacting  business  with  limited  personal  respon- 
sibility. This  description  obviates  the  necessity  for  resorting  to 
fiction,  which  may  have  its  place  in  the  relations  between  a  cor- 
poration and  individuals,  but  is  out  of  place  in  the  relations 
between  a  corporation  and  the  state  or  nation. 

If  a  corporation  is  an  instrument  of  business  employed  by  an 
association  of  individuals  it  follows  that  such  instrument  becomes 
an  instrumentahty  of  interstate  commerce  where  it  is  the  means  by 
which  such  individuals  engage  in  interstate  commerce.  This 
seems  clear  upon  authority  as  well  as  upon  principle.  Congress 
has  created  corporations  to  engage  in  interstate  commerce  and 
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such  exercise  of  power  has  been  sustained  by  the  Supreme  Court. 
Now,  Congress  has  no  express  power  to  create  corporations,  and 
if — ^as  the  Supreme  Court  holds — ^it  has  implied  authority  under 
the  power  to  regulate  commerce  to  charter  corporations  "for  the 
purpose  of  promoting  commerce  among  the  states,"  the  reason 
of  the  rule  can  only  be  found  in  the  fact  that  corporations  are 
instrumentaUties  by  which  commerce  may  be  carried  on,  or 
"means  by  which  it  may  be  aided  and  encouraged." 

An  association  of  individuals  employing  a  corporation  as  an 
instrument  of  business  in  a  state  other  than  that  which  authorized 
its  existence,  may  be  excluded.  The  individuals,  as  such,  have  a 
right  to  transact  business  in  such  state,  but  they  have  no  right  to 
employ  a  foreign  corporation  as  an  instrument  of  their  business. 
Upon  similar  principles  while  Congress  may  not  deny  to  individ- 
uals the  privilege  of  engaging  in  interstate  commerce  why  may 
it  not  prescribe  conditions  under  which  they  may  employ  cor- 
porations as  instruments  for  that  purpose? 

We  have  seen  that  the  grant  of  power  under  the  commerce 
clause  is  general  in  its  terms.  Any  legislation  enacted  by  Con- 
gress thereunder  having  a  relation  to  the  end — the  regulation  of 
commerce — is  constitutional.  It  is  true  that  Congress  cannot 
deny  to  an  individual  the  right  to  engage  in  interstate  commerce 
if  the  subject  be  lawful.  It  is  also  true  that  it  cannot  directly 
deal  with  production  because  production  is  not  commerce.  But 
it  seems  clear  that  Congress  can  by  appropriate  legislation  reach 
the  modem  producing  trust  in  so  far  as  it  is  a  corporation  and 
an  instrument  of  interstate  commerce.  Such  legislation  might 
incidentally  affect  production,  but  it  would  be  no  more  rendered 
unconstitutional  thereby  than  is  the  producing  combination  made 
subject  to  the  operation  of  the  Sherman  law  because  it  inciden- 
tally affects  interstate  commerce. 

Having  considered  generally  the  power  of  Congress  over  cor- 
porations as  instrumentaUties  of  interstate  commerce  let  us  now 
see  in  what  specific  ways  it  might  be  exercised. 

In  the  first  place,  Congress  might  enact  legislation  prohibiting 
corporations  of  such  character  that  they  are  unlawful  combina- 
tions under  the  laws  of  any  state  from  shipping  goods  into  that 
state.  This  is  not  only  upon  the  principle  that  the  corporation 
as  an  instrument  of  interstate  commerce  is  subject  to  federal 
regulation,  but  upon  the  underlying  principle  that  Congress  may, 
under  the  commerce  clause,  remedy  the  evils  caused  by  the  opera- 
tion of  that  clause. 
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Under  present  conditions  foreign  trusts  may,  under  the  pro- 
tection of  the  commerce  clause,  do  business  in  states  with  whose 
poHcy  they  are  openly  antagonistic,  and  with  whose  laws  they 
are  directly  in  conflict.  This  results  from  elementary  principles 
of  corporation  law.  A  corporation  created  by  the  laws  of  one 
state  has  no  absolute  right  to  transact  business  in  another.  Its 
privileges  in  other  states  are  permissive  and  depend  upon  comity. 
A  state  may  exclude  foreign  corporations  entirely.  It  may  admit 
some  and  shut  out  others.  It  may  impose  such  conditions — 
reasonable  or  unreasonable — upon  those  it  admits  as  it  may 
deem  expedient. 

A  foreign  corporation  doing  a  local  business  within  a  state  is 
subject  to  its  general  laws  and  regulations.  It  cannot  exercise 
within  the  state  powers  prohibited  in  the  case  of  domestic  cor- 
porations. The  anti-trust  statutes  of  a  state  apply  to  foreign  as 
well  as  to  local  corporations  in  so  far  as  they  have  plants  or  prop- 
erty within  the  state  or  are  transacting  a  business  not  of  an 
interstate  character.  Foreign  corporations  violating  the  pro- 
visions of  such  statutes  may  be  ousted  from  the  state. 

On  the  other  hand,  foreign  corporations  engaged  in  interstate 
commerce  cannot  be  interfered  with  at  all  by  state  legislation. 
Under  the  commerce  clause  the  Supreme  Court  has  repeatedly 
held  that  state  laws  imposing  conditions  upon  the  sale  of  goods 
to  be  shipped  into  a  state  by  a  foreign  corporation  or  individual 
are  unconstitutional,  as  trenching  upon  the  powers  of  Congress. 
The  sale  by  a  foreign  corporation,  by  sample  or  otherwise,  of 
goods  outside  the  state,  and  their  subsequent  shipment  across 
state  lines  is  interstate  commerce,  with  which  Congress  alone  has 
power  to  deal. 

The  consequence  of  this  construction  of  the  commerce  clause 
is  to  render  the  states  powerless  to  cope  with  foreign  trusts,  and 
to  confine  their  power  over  foreign  corporations  to  insurance 
companies  and  other  corporations  engaged  in  business  of  a  local 
nature.  The  business  of  a  great  producing  trust,  in  so  far  as  it 
affects  states  other  than  that  in  which  it  is  located,  consists  in  the 
sale  and  delivery  of  its  products.  If  the  trust  may  sell  its  goods 
in  all  the  states  free  from  local  regulation  it  is  free  from  local 
laws,  except  in  the  state  of  its  creation  and  in  those  in  which  its 
plant  may  be  located.  It  may  freely  do  business  in  other  states 
although  its  objects  and  methods  are  antagonistic  to  the  laws  and 
policy  of  those  states.  The  effect  of  the  commerce  clause,  in  the 
absence  of  action  by  Congress,  is  to  force  upon  the  whole  country 
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the  standard  of  that  state  which  creates  the  trusts  and  which 
alone  can  directly  deal  with  them.  And  this  standard,  as  a  limi- 
tation of  power,  is  no  standard  at  all. 

Congress  has,  under  the  commerce  clause,  power  to  grant 
relief  from  this  condition.  Before  the  adoption  of  the  Constitu- 
tion a  state  manifestly  had  power  to  entirely  exclude  foreign 
corporations — to  shut  them  out  from  local  business  and  from 
shipping  goods  into  the  state.  There  was  a  strange  loss  of  power 
in  transmission  if  Congress  under  the  grant  of  power  over  in- 
terstate commerce,  cannot  now,  in  conjunction  with  state  laws, 
grant  as  effective  reUef. 

The  situation  is  analogous  to  that  formerly  existing  with 
respect  to  the  traffic  of  intoxicating  liquors.  Liquors  shipped 
into  a  state  were  held  to  be  subjects  of  interstate  commerce  and 
could  be  freely  sold  in  the  original  packages.  The  consequence 
was  that  state  prohibitory  laws  were  readily  evaded  and  liquors 
were  shipped  into  the  state  and  sold  in  open  defiance  of  those 
laws.  Congress,  however,  passed  the  Wilson  Act — declared 
constitutional  by  the  Supreme  Court* — which  provided  in  sub- 
stance that  Uquors  shipped  into  a  state  should  immediately  be- 
come subject  to  its  laws.  The  practical  effect  of  this  enactment 
was  to  restore  to  the  states  complete  control  of  the  traffic  in  in- 
toxicating liquors  within  their  borders.  Upon  similar  principles, 
Congress  might  pass  a  statute  that  foreign  corporations  of  a 
nature  prohibited  by  the  laws  of  a  state  from  doing  business 
therein,  should  not  be  permitted  to  sell,  ship  or  deliver  goods 
across  state  lines  into  that  state.  Such  a  statute  would  supple- 
ment the  existing  powers  of  the  states.  They  already  have 
power  to  prohibit  foreign  corporations  from  doing  a  localized 
business  in  the  state.  The  measure  suggested  would  prevent 
such  corporations  from  avoiding  state  laws  through  the  operation 
of  the  commerce  clause  of  the  Constitution. 

But  while  the  power  of  Congress  to  enact  such  legislation 
seems  to  exist,  a  conservative  regard  for  the  business  interests  of 
the  coimtry  might  prevent  it  from  adopting  such  radical  measures. 
The  laws  of  the  different  states  with  respect  to  trusts  vary  so 
widely  that  the  interests  of  the  nation  as  a  whole  might  not  per- 
mit interstate  trade  to  be  made  subject  to  such  varying  condi- 
tions.    The  remedy  might  be  worse  than  the  disease. 

The  adoption  of  a  uniform  anti-trust  statute  in  all  the  states 
would  solve  the  difficulty.     A  federal  enactment  that  a  trust 

*In  re  Rahrer  (1891)  140  U.  S.  545. 
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corporation  of  the  nature  described  in  such  uniform  statute 
should  not  engage  in  interstate  commerce  would  not  be  radical. 
But  uniform  laws  regarding  even  uncontroverted  matters  are  of 
slow  growth,  A  uniform  statute  relating  to  trusts  would  be  a 
practical  impossibility. 

Another  way  in  which  Congress  might  exercise  its  power  over 
trusts  employed  as  instruments  of  commerce  would  be  through  a 
broad  declaration  of  a  national  poHcy  coupled  with  appropriate  legis- 
lation. Thus  this  rule  of  pubHc  policy  regarding  the  trusts  may  be 
formulated  from  the  decisions  of  the  courts  of  the  whole  country : 

Any  trust  or  combination  the  object  of  which  is,  or  the  necessary 
or  natural  consequence  0}  the  operation  0}  which  will  be,  the  prac- 
tical control  of  the  market  for  a  useful  commodity  is  against  public 
policy  and  unlawful. 

The  rule  fumishco  a  conservative  standard.  It  is  a  test  of 
illegaUty  rather  than  of  legaHty.  Trusts  not  contravening  the 
rule  would  probably  be  held  invahd  in  many  states.  Trusts 
contravening  it  would,  it  is  beHeved,  be  held  unlawful  in  every 
state,  unless  it  be  New  Jersey.  Congress  might,  upon  the  prin- 
ciples we  have  considered,  declare  this  rule  of  pubUc  poUcy  the 
national  rule  of  public  pohcy,  and  prohibit  trust  corporations 
that  violate  it  from  engaging  in  interstate  commerce. 

Upon  the  same  principles  Congress,  instead  of  enacting  a 
comprehensive  statute,  might  adopt  more  restricted  measures. 
Thus  it  might  deny  the  right  to  engage  in  interstate  commerce 
to  foreign  trusts  discriminating  in  the  price  of  their  products  or 
giving  rebates  or  special  privileges  for  the  purpose  of  destroying 
local  competition. 

As  auxihary  to  a  broad  statute  defining  a  national  rule  of 
public  pohcy,  or  to  statutes  of  limited  appHcation  based  upon 
the  same  principles.  Congress  might  require  all  corporations 
engaged  in  interstate  commerce  to  make  pubUc  statements  of 
their  financial  condition.  The  principles  which  we  have  stated 
would  undoubtedly  justify  a  much  more  comprehensive  and 
effective  statute  relating  to  such  matters  than  the  act  of  1903 
creating  the  Department  of  Commerce  and  Labor. 

We  have  thus  briefly  pointed  out  the  possibihty  of  additional 
federal  legislation  regulating  trusts.  Congress  must  determine 
the  expediency  of  such  measures.  And  if  Congress  adopt  any 
of  them  it  will  then  be  for  the  Supreme  Court  to  pass  upon  their 
constitutionaUty.  To  present  them  for  consideration  is  the  only 
purpose  of  this  article.  Walter  C.  Noyes. 

New  London,  Conn. 


A  HISTORICAL  SKETCH  OF  MOHAMMEDAN 
JURISPRUDENCE.* 

I.     Early  Customary  Law. 

The  Mohammedan  Jurisprudence  is  part  of  a  more  compre- 
hensive science  which  is  known  as  the  "Principles  of  Fiqh"' 
(Usulu-1-Fiqh^)  and  which  in  the  wideness  of  its  range  closely 
approaches  Ulpian's  old  definition  of  Law  as  "the  knowledge  of 
things  human  and  divine,  the  science  of  the  just  and  unjust." 
Law,  as  is  well-known,  has  never  been  separated  in  the  Moham- 
medan system  from  the  domain  of  reHgion,  and  in  theory  at  all 
events  no  line  of  demarcation  can  be  drawn  between  civil  law 
and  canon  law.  Both  are  of  the  same  divine  origin.  The  no- 
tions of  legal  rights  and  legal  wrongs  are  generally  speaking 
dominated  by  considerations  of  spiritual  merit  or  demerit.  A 
MusHm  in  making  a  gift  of  his  property  by  will,  or  waqf,  is 
moved  by  the  expectation  of  a  spiritual  reward,  as  he  is  when 
fasting  during  the  month  of  Ramadhan.  By  wilfully  omitting 
to  say  his  daily  prayers  he  becomes  liable  to  the  penalties  of  Law 
just  hke  a  man  who  has  committed  an  offence  against  his  neigh- 
bor's property.  Only  the  nature  and  the  measure  of  punish- 
ment differ.  The  Qadhi  is  not  only  a  judge  but  an  ecclesiastical 
authority.  The  same  canons  of  interpretation  and  analogical 
deduction  apply  to  a  text  relating  to  ablutions  and  to  a  text 
relating  to  testamentary  dispositions  of  property.  The  unity  of 
the  system  itself  being  so  rigid  it  is  only  natural  that  in  the  origi- 
nal authorities  dealing  with  the  'Principles,'  discourses  on  the 
canon  and  the  civil  laws  should  be  intermixed.  Analogies  from  the 
realms  of  theology  are  at  every  step,  we  find,  brought  into  requisi- 
tion in  order  to  enhghten  a  question  of  law  and  vice  versa.  The 
connection  between  the  two  is  indeed  so  intimate  that  it  has  been 
hitherto  deemed  necessary  that  in  order  to  master  the  principles  of 
Jurisprudence  one  must  possess  a  considerable  acquaintance  with 
the  doctrines  of  Mohammedan  theology.  A  process,  therefore,  by 
which  the  Mohammedan  Jurisprudence  is  to  be  treated  more  or 
less  as  a  separate  science,  as  required,  may  be  considered  artificial; 
but  it  is  no  doubt  amply  called  for  by  circumstances  of  necessity. 

'  By  permission  of  the  Calcutta  Law  Journal. 

*  Usui  lit.  means  'roots,'  and  Fiqh  'understanding'  or  'knowledge.' 
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It  will  not  however  be  possible  in  the  course  of  this  discussion 
to  abstain  altogether  from  references  to  the  principles  of  theology, 
but  matters  that  are  solely  or  mainly  connected  with  that  subject, 
and  but  indirectly  and  remotely  bear  upon  Jurisprudence,  will 
be  excluded  from  our  view,  and,  where  that  is  not  feasible,  be  at 
least  kept  in  the  background.  For  the  same  reason  it  will  be 
also  necessary  while  discussing  a  theory  of  Jurisprudence  to  draw 
the  illustrations  and  arguments  as  far  as  practicable  from  the 
department  of  law  alone.  Further,  the  Arabic  writers  in  dealing 
with  the  principles  of  interpretation  of  the  texts  devote,  as  it 
seems,  an  undue  space  to  the  consideration  of  the  meaning  of 
certain  Arabic  particles,  such  as  ild,  an,  min.  Such  discussion 
falls  more  appropriately  within  the  purview  of  the  grammarian, 
and  will  hardly  be  of  use  to  those  who  are  not  presumed  to  know 
that  language.  It  will,  therefore,  be  avoided  except  in  the  case  of 
such  words  that  have  acquired  a  technical  significance  and  effect. 
In  another  respect  of  greater  importance  it  is  proposed  to  make  a 
deviation  from  the  usual  mode  of  treatment  adopted  by  the  Arabic 
text-writers.  They  divide  the  Science  of  Law  into  two  parts, 
Usui  or  Principles  {lit.  roots)  and  Furii'  or  Conclusions  {lit. 
branches).  The  writers  on  the  'Principles'  devote  their  atten- 
tion mainly  to  the  discussion  of  questions  relating  to  the  concep- 
tion of  right  and  wrong,  the  nature  and  scope  of  a  command,  the 
sources  of  law,  and  the  canons  of  interpretation;  but  they  rele- 
gate to  the  background  or  leave  out  as  more  properly  falling  with- 
in the  province  of  those  concerned  with  the  second  division  of 
the  subject,  the  consideration  of  juridical  ideas  governing  family 
relations,  status,  ownership,  devolution  and  transfer  of  property 
and  the  hke.  This  pecuUarity  may  also  be  due  to  the  standpoint 
from  which  they  approach  the  subject,  but  as  the  utiUty  of  a  dis- 
course such  as  this  would  be  otherwise  seriously  impaired  it  is 
proposed  to  deal  with  these  questions  as  well,  with  special  refer- 
ence to  the  topics  that  come  within  the  purview  of  the  British 
Indian  Courts. 

In  the  first  part  of  this  paper  a  brief  sketch  will  be  given  of 
the  customary  law  and  usages  in  vogue  among  the  Arabs  at  the 
time  of  the  promulgation  of  Islam.  The  importance  of  its 
bearing  on  the  study  of  Mohammedan  Jurisprudence  should  be 
obvious,  though  strange  to  say  the  subject  has  either  been  ignored 
or  has  received  but  scanty  and  random  notice  at  the  hands  of 
the  writers  on  Mohammedan  Law.  The  information  on  this 
point,  such  as  is  available,  has  been  collected  from  various  his- 
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torical  works,  commentaries  on  the  Qur'in  and  the  Hadith, 
biographies  and  other  books,  and  will,  it  is  hoped,  throw  Hght 
on  many  points  hitherto  regarded  as  the  dark  comers  of  Moham- 
medan Law.  Alterations  and  modifications  have  been  made  in 
the  customary  law  by  Islam;  but  the  groundwork  remains  the 
same,  and  even  most  of  the  legal  expressions  of  the  pre-Islamic 
Arabs  have  been  embodied,  as  will  be  seen,  in  the  Mohammedan 
Jurisprudence.  It  would  be  wrong  to  suppose  that  Islam  pro- 
fessed to  repeal  the  entire  customary  law  of  Arabia,  and  to  sup- 
plant it  with  something  altogether  new,  for  such  is  not  the  fact. 
It  is  stated  in  Sabd'iku-dh-Dhahab,*  "The  Arabs  had  their  own 
laws  which  they  followed,  and  Islam  maintained  some  of  them 
and  repealed  others  *  *  *,  Their  custom  forbade  marriage 
with  the  mother  and  the  daughter:  this  was  maintained.  They 
used  to  disapprove  of  a  man  marrying  the  widow  of  his  father, 
(and  Islam  forbade  this  altogether).  The  practice  of  cutting 
the  right  hand  of  the  thief  prevailed  among  them,  and  Islam 
upheld  this."  Hiddyah  in  estabUshing  the  vaUdity  of  a  partner- 
ship says,  "Partnership  is  lawful  because  the  Prophet  found 
people  practising  it  and  confirmed  them  therein."^  In  com- 
menting on  this  passage  Fathu-l-Qudir  says,  "There  is  a  much 
stronger  argument  in  favour  of  legality  of  partnership  than  certain 
traditions  (of  the  nature  of  Ahdd)  quoted  from  Abii  Dd'ud  and 
Ibn  Mdjah,  namely,  continuous  practice  among  men  from  the 
time  of  the  Prophet.'"  In  Tafsfr-i-Ahmadi,*  it  is  laid  down,  "  We 
hold  'lawfulness'  to  be  the  fundamental  principle  and  'unlaw- 
fulness' to  be  equivalent  to  abrogating;  because  in  the  interval 
of  time  between  Jesus  Christ  and  the  Prophet,  'lawfubiess'  was 
the  original  attribute  of  human  actions,  and  when  the  Prophet 
came  he  declared  some  acts  to  be  unlawful  and  maintained 
others  in  their  previous  condition."  The  description  of  the  cus- 
toms of  the  Arabs  will  be  followed  by  a  succinct  review  of  such 
of  the  principles  of  Mohammedan  Law  as  were  estabhshed 
during  the  hfe-time  of  the  Prophet — called  the  'legislative' 
period  of  Islam — by  the  Qur'dn  and  by  his  precepts  (Hadith). 
These  form  the  main  foundation  and  primary  sources  of  the  Mo- 
hammedan Jurisprudence,  and  upon  them  the  supertsructures 
of  the  four  Sunni  schools  have  been  constructed. 

>  Lithographic  edition,  Baghdad,  page  102. 

*  Delhi  edition,  Vol.  II.,  page  599. 

» Cawnpore  edition,  Vol.  II.,  page  830. 

*  Bombay  edition,  page  18. 
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The  second  period  extends  from  the  date  of  the  Prophet's 
death  to  the  foundation  of  different  schools  of  Jurisprudence,  and 
would  cover,  roughly  speaking,  the  time  of  the  Companions  of 
the  Prophet  (Sahabah)  and  their  successors  (Tabi-un).  In  the 
history  of  Mohammedan  Law  it  was  an  age  of  collection  and 
interpretation  and  partly  supplementing  the  Qur'anic  and  tradi- 
tionic  laws  by  means  of  ijma'  (consensus  of  opinion). 

The  third  period  is  that  of  the  Science  of  Jurisprudence 
properly  so  called,  commencing  from  the  estabhshment  of  the 
four  Sunni  schools  until  the  completion  of  their  work.  A  short 
historical  account  of  the  last  two  periods  will  be  given  in  order 
to  trace  the  chief  elements  in  the  growth  and  development  of 
Mohammedan  Jurisprudence.  This  will  enable  the  reader  to 
keep  in  view  the  principal  ideas  in  the  Mohammedan  Science 
of  Law,  and  make  it  easier  for  him  to  follow  the  processes  of 
theorization  elaborated  by  the  leading  Jurisconsults. 

The  constitution  of  Arab  society,  when  the  laws  of  Islam 
came  into  force,  was  that  of  a  people  which  had  not  yet,  generally 
speaking,  completely  lost  its  nomad  habits  and  characteristics. 
The  Arabs  were  divided  into  tribes  and  sub-tribes,  and  these 
latter  again  into  families.  They  were  often  at  hostilities  with 
each  other,  and  on  such  occasions  there  was  no  recognized  usage 
or  general  pubhc  opinion  restraining  the  actions  of  the  members 
of  one  tribe  towards  those  of  the  other.  But  for  some  time  a 
number  of  tribes  had  united  together  by  compact  for  the  purposes 
of  offence  and  defence,  and  this  had  the  effect  of  ensuring  peace 
for  a  sufficient  length  of  time  to  allow  for  the  growth  of  law. 
Such  was  specially  the  case  in  large  cities  Uke  Mecca  and  Medina. 
Mecca,  which  was  the  place  of  pilgrimage,  contained  a  large  and 
powerful  population  composed  of  several  tribes  bound  together 
by  ties  of  kinship  and  interest.  These  two  cities  and  some 
seaport  towns  were  centers  of  busy  trade,  and  the  merchandise 
of  at  least  some  parts  of  Asia  passed  through  them  to  Europe. 
We  also  find  that  marts  used  to  be  held  at  different  places  almost 
the  entire  year  round.  Besides  the  town  populations  there  were 
the  Arabs  of  the  desert  known  as  the  Bedouins.  They  led  a 
roving  Ufe,  removing  their  tents  as  time  and  opportunity  offered 
from  place  to  place.  Each  of  these  tribes  had  no  doubt  its  own 
peculiar  usages.  Our  account  is  mostly  concerned  with  customs 
that  prevailed  among  the  inhabitants  of  the  principal  cities,  but 
the  general  characteristics  of  the  customary  law  of  the  populations 
of  the  towns  and  of  the  desert  did  not  differ  in  essentials.     Only 
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the  one  tended  to  a  more  settled  form  than  the  other.  The  bulk 
of  the  Arab  population  were  idolators,  but  there  were  some 
among  them  who  had  adopted  Christianity,  and  some  were 
Magians  in  rehgion.  A  large  andlnfluential  community  of  Jews 
had  for  a  long  time  settled  in  Medina  with  their  own  laws  and 
usages,  and  also  in  southern  Arabia.  How  far  they  influenced 
the  customary  law  of  the  Arabs  must  to  a  great  extent  be  a  mere 
matter  of  conjecture,  but  that  on  some  points  it  bears  features 
of  resemblance  to  the  Rabbinical  code  will  be  apparent. 

The  Arabs  of  Arabia  at  the  time  of  the  Prophet  had  no  cer- 
tain constitution  and  nothing  hke  settled  form  of  Government, 
whatever  might  have  been  the  condition  of  things  previously. 
Each  tribe  elected  its  own  chief.  He  was  generally  a  man  who, 
by  his  nobiHty  of  birth,  age  and  reputation  for  wisdom,  had  won 
the  confidence  and  respect  of  his  fellow-tribesmen.  His  most 
important  function  was  to  represent  his  tribe  in  its  relations  with 
the  other  tribes.  Sometimes  he  was  assisted  in  the  discharge  of 
his  duties  by  a  Council  of  Elders.  Within  the  limits  of  his  tribe 
his  orders  and  decisions  were  enforced,  not  by  any  fixed  machinery 
at  his  disposal,  for  properly  speaking  there  was  no  constituted 
State,  but  by  the  force  of  tribal  opinion.  Sometimes  it  hap- 
pened that  the  culprit  belonged  to  a  powerful  family,  and  his 
kinsmen  would  refuse  to  surrender  him  to  the  chief  of  the  tribe 
for  pimishment.  That  family  would  then  break  away  and  join 
another  tribe  and  become  their  Ahldf  (sworn  allies).  If  the  cul- 
prit alone  escaped  and  took  refuge  with  a  rival  tribe  he  would 
be  called  Dakhil  {lit.  one  that  has  entered). 

In  Mecca,  however,  things  were  tending  towards  the  forma- 
tion of  a  government.  The  tribes  that  composed  the  non- 
migratory  population  of  that  city  had  in  their  custody  the  Ka'bah, 
which  was  a  place  not  only  of  public  worship  but  of  many  social 
and  pohtical  ceremonials.  The  public  offices  were  divided 
among  the  twelve  principal  tribes  or  famiHes.  Of  these  the  office 
of  deciding  disputes  was  delegated  to  one  tribe  and  used  to  be 
exercised  by  its  chief.  The  duty  incidental  to  another  important 
office  was,  for  the  chief  who  held  it,  to  pay  from  his  own  pocket 
fines  and  compensations  for  wrongs  committed  by  any  of  his 
tribesmen  towards  a  member  of  another  tribe.  Abii  Bakr,  who 
afterwards  became  the  first  Caliph  in  Islam,  held  this  office  for 
some  time.* 

If  a  member  of  one  tribe  killed  a  member  of  another  tribe, 

1  T^rikhu-l-Khulafd',  Delhi  edition,  p.  21. 
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no  distinction  being  made  whether  it  was  wilful  or  otherwise, 
the  heirs  or  chief  of  the  tribe  of  the  deceased  were  entitled  to 
demand  that  the  offender  might  be  given  up  to  them  to  suffer 
death.  But  the  matter  might  be  compounded  by  payment  of  a 
fine  or  compensation  amoimting  to  a  hundred  camels.  If  the 
two  tribes  happened  to  be  at  amity  with  each  other,  and  the  per- 
son accused  denied  the  charge,  then  on  a  number  of  men  belonging 
to  his  tribe  pledging  their  oaths  to  his  innocence  the  matter  would 
be  dropped.  A  case  is  reported  in  Al-Bukhdri^  which  is  import- 
ant as  illustrating  the  custom  of  the  Arabs  in  this  connection.  A 
man  of  the  family  of  Banii  Hdshim  was  hired  by  a  man  called 
Khadish  belonging  to  another  branch  of  the  tribe  of  Quraish  to 
go  with  him  to  Syria  in  charge  of  his  camels.  On  the  way, 
because  the  hired  man  had  given  away  a  tether  rope  to  a  passer- 
by without  his  master's  knowledge,  the  latter  in  rage  threw  a  stick 
at  him  which,  happening  to  strike  the  man  in  a  vital'part,  proved 
the  cause  of  his  death.  But  before  he  died  a  man  of  Yaman 
happening  to  pass  that  way,  he  requested  him  when  he  would 
go  to  Mecca  to  tell  Abu  Td,lib,  the  chief  of  his  family,  how  he 
had  been  killed  by  his  employer  for  the  sake  of  a  tether  rope. 
When  the  employer  afterwards  returned  to  Mecca,  Abii  TdUb 
enquired  of  him  what  had  happened  to  his  man,  and  he  said  that 
he  had  sickened  on  the  way  and  died.  Subsequently,  however, 
the  man  of  Yaman,  who  had  been  charged  with  the  message  by 
the  deceased,  came  to  Mecca  and  communicated  the  same  to 
Abii  TaUb.  The  man  who  had  engaged  the  deceased  was  then 
making  the  circumambulation  of  the  Ka'bah.  A  member  of  the 
family  of  Banu  Hdshim  went  up  to  him  and  struck  him  saying, 
"You  have  killed  one  of  our  men;"  but  Khadish  denied  the 
charge.  Abu  Talib  next  went  up  to  the  man  and  said,  **  Choose 
at  our  hands  one  of  three  things:   If  you  wish,  give  a  hundred  2 

camels  for  the  murder  of  our  kinsman,  or  if  you  wish,  get  fifty 
of  your  tribesmen  to  swear  that  you  have  not  killed  him.  If  you 
refuse  either  of  these  we  will  kill  you  in  his  place."  But  accord- 
ing to  Zubair  ibn  Bakkar,  both  the  parties  referred  the  case  to 
WaUd  Ibnu-l-Mughi-rah,  who  decided  that  fifty  men  of  Banii 
Amir — the  family  of  the  man  charged — should  swear  before  the 
Ka'bah  that  Khadish  had  not  killed  the  man.  Kiiadish  spoke 
to  his  kinsmen,  and  they  said  that  they  would  swear  that  he  had 
not  killed  him.  Then  a  woman  of  Banii  H^shim,  who  was 
married  to  a  man  of  Banii  Amir  and  had  borne  him  a  son  came 

»  Delhi  edition,  Vol.  I.,  p.  542. 
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to  Ab\l  Tdlib,  and  requested  him  to  accept  her  son  as  one  of  the 
fifty  and  forego  his  oath.  Abii  TdUb  acceded  to  her  request. 
Next  a  man  of  the  family  of  the  accused  person  came  to  Abu 
Talib  and  said,  "You  want  fifty  men  to  swear  in  Heu  of  payment 
of  a  hundred  camels,  so  it  comes  to  two  camels  for  every  man's 
oath.  Take  from  me  two  camels  and  do  not  insist  on  my  taking 
the  oath  at  the  place  where  oaths  are  taken."  Abii  TdUb  accep- 
ted the  two  camels,  and  forty-eight  men  came  and  took  the  oath. 

An  oath  was  held  in  great  reverence,  not  merely  as  an  induce- 
ment to  speak  the  truth,  but  it  was  regarded  in  the  nature  of  an 
ordeal  finally  settUng  the  dispute.  Much  solemnity  was  attached 
to  the  ceremony  of  administering  it,  and  a  place  called  Hatim 
(lit.  one  that  destroys,  referring  to  the  belief  that  a  man  taking 
a  false  oath  would  be  destroyed  by  the  deities)  was  set  apart  just 
outside  the  Ka'bah  for  this  purpose.  The  exact  form  of  the  oath 
is  not  known,  but  it  appears  that  the  pre-Islamic  Arabs  used  to 
swear  by  Hubal,  their  chief  Deity,  or  by  their  ancestors,  and  at 
the  end  of  the  ceremony  would  throw  down  a  whip  or  sandals 
or  a  bow  as  a  token  that  they  had  taken  a  binding  oath.^ 

The  procedure  that  used  to  be  adopted  when  a  dispute  or 
claim  had  to  be  decided  was  to  call  upon  the  plaintiff  to  adduce 
proof  in  support  of  his  claim.  If  he  had  no  witnesses,  the  de- 
fendant, in  case  he  denied  the  charge,  would  be  given  the  oath, 
and  if  he  took  it  he  would  be  absolved  thereby  from  all  Habihties. 
Sometimes  the  parties  would  go  to  a  diviner,  and  abide  by  his 
decision.  If  a  suspected  person  was  a  slave,  torture  was  some- 
times resorted  to  in  order  to  extort  a  confession.' 

The  principle  of  punishment  for  all  crimes  against  the  person 
was  retaliation  commutablfe  to  a  payment  of  blood-money  or 
compensation  for  the  injury.  If  the  injury  resulted  in  death  the 
loss  caused  was  regarded  as  a  loss  to  the  tribe  or  family  of  the 
deceased,  and  it  was  their  right  to  demand  satisfaction  from  the 
tribe  or  the  family  of  the  offender.  This  would  often  assume 
the  form  of  vendetta.  We  also  find  that  the  doctrine  of  retalia- 
tion underwent  modifications  according  to  the  relative  positions 
of  the  families  of  the  parties.  If  a  member  of  an  inferior  tribe 
killed  a  member  of  a  nobler  tribe,  the  latter  would  exact  the  blood 
of  two  men  in  heu  of  one,  of  a  male  in  lieu  of  a  female,  of  a  free- 
man in  the  place  of  a  slave. ^ 

1  QastaMni,  B<ildq  edition,  Vol.  VI.,  p.  176  and  p.  182. 

'  Id.,  p.  176. 

'  Tafsir-i-Ahmadi,  p.  57. 
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Of  the  other  forms  of  punishment  that  prevailed  among  the 
Arabs,  it  appears  that  they  used  to  cut  off  the  right  hand  of  the 
thief.  Among  the  Jews  of  Medina  an  adulterer  used  to  be 
stoned  to  death  if  he  was  poor,  but  latterly  they  punished  the 
adulterer,  rich  or  poor,  by  blackening  his  face  and  flogging  him.* 

The  customs  regulating  the  relations  of  the  sexes  and  the 
status  of  the  children,  issue  of  such  relations,  were  at  the  time  of 
the  estabUshment  of  Islam  uncertain  and  in  a  state  of  transition. 
Side  by  side  with  a  regular  form  of  marriage  which  fixed  the 
relative  rights  and  obHgations  of  the  parties  and  determined  the 
status  of  the  children,  there  flourished  types  of  sexual  connection 
under  the  name  of  marriage  which  are  instructive  as  rehcs  of  the 
different  stages  through  which  the  Arabian  society  must  have 
passed.  It  is  narrated  that  there  were  '  four  kinds  of  marriage ' 
in  vogue  at  the  time  when  the  Islamic  laws  came  into  force, 
"(i)  The  form  of  marriage  which  has  been  sanctioned  as  such 
by  Islam  viz. ;  a  man  asks  another  for  the  hand  of  his  ward  or 
daughter,  and  then  marries  her  by  giving  her  a  dower.  (2)  A 
custom  according  to  which  a  man  would  say  to  his  wife,  'Send 
for  so  and  so  (naming  a  famous  man)  and  have  intercourse  with 
him.'  The  husband  would  then  keep  away  and  not  touch  her 
until  she  had  conceived  by  the  man  indicated ;  but  after  her  preg- 
nancy became  apparent  he  would  return  to  her.  This  originated 
from  a  desire  to  secure  noble  seed.  (3)  A  number  of  men  less 
than  ten  used  to  go  to  a  woman,  and  have  sexual  connections 
with  her.  If  she  conceived  and  was  dehvered  of  a  child  she 
would  send  for  them,  and  they  would  be  all  bound  to  come. 
When  they  came  and  assembled  the  woman  would  address  them 
saying,  'You  know  what  has  happened.  I  have  now  brought 
forth  a  child.  O  so  and  so!  (naming  whomsover  of  them  she 
chose)  this  is  your  son.'  The  child  would  then  be  ascribed  to 
him,  and  he  was  not  allowed  to  disclaim  its  paternity.  (4)  A 
large  number  of  men  used  to  visit  a  woman  who  would  not 
refuse  anyone.  These  women  were  prostitutes,  and  used  to  fix 
at  the  doors  of  their  tents  a  flag  as  a  sign  of  their  calhng.  If  a 
woman  of  this  class  conceived  or  brought  forth  a  child  the  men 
that  frequented  her  house  would  be  assembled,  and  physiogno- 
mists used  to  decide  to  whom  the  child  belonged.'"  Of  the 
above,  the  first  form  of  marriage  must  have  been  of  the  latest 
growth,  and  apparently  it  is  a  mere  contradiction  in  terms  to 
call  the  rest  examples  of  different  forms  of  marriage. 

'  Kashfu-1-Ghummah,  Vol.  II.,  p.  105. 
'Id.   Vol.  II.,  p.  56. 
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It  admits  of  no  doubt  that  the  Arabs  used  to  contract  what 
has  been  called  a  temporary  marriage  under  the  name  of  Mut'ah, 
It  is  stated  in  Fathu-1-Qadlr :*  "When  a  man  came  to  a  village 
and  he  had  no  acquaintance  there  (to  take  care  of  his  house)  he 
would  marry  a  woman  for  as  long  as  he  thought  he  would  stay, 
so  that  she  would  be  his  partner  in  bed  and  take  care  of  his  house." 

In  the  regular  form  of  marriage  the  fixing  of  Mahr,  or  dower, 
for  the  benefit  of  the  wife  was  in  vogue  among  the  pre-Islamic 
Arabs.  It  formed  a  part  of  the  marriage  contract,  but  in  some 
cases  the  guardian  of  the  girl  used  to  take  the  dower  himself.* 
Whether  such  an  appropriation  was  a  mere  violation  of  the  ordi- 
nary usage  or  whether  it  showed  that  dower  was  originally  the 
price  paid  for  the  bride  to  her  parents  and  that  the  payment  to 
her  was  but  a  later  development,  can  only  be  a  matter  of  con- 
jecture. At  all  events,  at  the  time  of  the  Prophet,  dower  was 
regarded  as  a  constituting  element  of  the  marriage  contract,  and 
the  right  of  the  wife.  Its  payment  was  enforced  by  the  voice  of 
public  opinion  or  the  power  of  the  woman's  relatives,  in  the 
event  either  of  a  divorce  or  the  death  of  the  husband,  unless  it 
had  been  paid  at  the  time  of  the  marriage.  A  device  used  at 
times  to  be  resorted  to  under  the  name  of  shighdr  marriage'  in 
order  to  deprive  the  wife  of  her  dower.  A  man  would  give  his 
daughter  or  sister  in  marriage  to  another  on  condition  that  he 
would  give  his  daughter  or  sister  in  marriage  to  him.  In  such  a 
form  of  marriage  neither  of  the  wives  would  get  a  dower.  Un- 
chastity  on  the  part  of  the  wife  made  her  Uable  to  the  forfeiture 
of  her  dower.  Frequently  a  false  charge  used  to  be  brought 
against  the  wife  by  the  husband,  so  that  he  might  get  rid  of  her 
without  paying  the  dower.*  But  many  a  time  a  divorced  wife  or 
a  widow  would  be  coerced  to  give  up  her  claim  to  dower  or  to 
restore  it  if  it  had  been  already  paid. 

Before  Islam  a  woman  was  not  a  free  agent  in  contracting 
marriage.  It  was  the  right  of  her  father,  brother,  cousin,  or  any 
other  male  guardian  to  give  her  in  marriage,  whether  she  was  old 
or  young,  widow  or  virgin,  to  whomsoever  he  chose.  Her  consent 
was  of  no  moment.  There  was  even  a  practice  prevalent  of 
marrying  women  by  force.  This  often  happened  on  the  death  of 
a  man  leaving  widows.     His  son  or  other  heir  would  immediately 

'  Vol.  II.,  p.  34. 

'  Tafsir-i-Ahmadi,  p.  226. 

'  Kashfu-l-Ghummah,  Vol.  II.,  p.  52. 

* Tafsir-i-Ahmadi,  p.  257. 
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cast  a  sheet  of  cloth  on  each  of  the  widows  (excepting,  of  course, 
the  natural  mother)  and  this  was  a  symbol  that  he  had  annexed 
them  to  himself.  If  a  widow  escaped  to  her  relatives  before  the 
sheet  was  thrown  over  her,  the  heirs  of  the  deceased  would  refuse 
to  pay  the  dower.  This  custom  is  described  as  the  inheriting  a 
deceased  man's  widows  by  his  heirs,  who  used  in  such  cases  to 
divide  them  among  themselves  Uke  goods.' 

There  was  no  restriction  on  the  number  of  wives  an  Arab 
could  take.  The  only  limit  was  that  imposed  by  his  means, 
opportunity  and  inclinations.  Unrestricted  polygamy  was  sanc- 
tioned by  usage  and  universally  prevalent.*  This  was  exclusive 
of  the  number  of  slave-girls  which  a  man  might  possess. 

The  Hmits  of  relationship  within  which  marriage  was  pro- 
hibited were  narrow  and  defined  only  by  close  degrees  of  con- 
sanguinity. There  can  be  no  doubt  that  an  Arab  could  not 
marry  his  mother,  grandmother,  sister,  daughter  or  grand- 
daughter and  perhaps  he  was  not  allowed  to  marry  his  aunt,  or 
niece.  But  those  among  them  that  followed  the  Magian  rehgion 
could  marry  their  own  daughters  and  sisters.  An  Arab  was  per- 
mitted to  take  as  his  wife  his  step-mother,  cousin,  wife's  sisters, 
and  could  combine  in  marriage  two  sisters  and  the  aunt,  and  the 
niece.'  It  is  doubtful  whether  he  could  marry  his  mother-in- 
law,  daughter-in-law  or  step-daughter. 

Unrestrained  as  an  Arab  was  in  the  number  of  his  wives,  he 
was  likewise  absolutely  free  to  release  himself  from  the  marital 
tie.  His  power  in  this  connection  was  absolute,  and  he  was  not 
required  or  expected  to  assign  any  reason  for  its  exercise,  nor  was 
he  under  the  necessity  of  observing  any  particular  procedure. 
The  word  commonly  in  use  for  this  purpose  was  taldq.  It  de- 
pended upon  his  discretion  whether  he  would  dissolve  the  mar- 
riage absolutely,  and  thus  set  the  woman  free  to  marry  again,  or 
not.  He  might,  if  he  so  chooses,  revoke  the  divorce  and  resume 
marital  connection.  Sometimes  an  Arab  would  pronounce 
taldq  ten  times  and  take  his  wife  back  and  again  divorce  her,  and 
then  take  her  back,  and  so  on.*  The  wife  in  such  a  predicament 
was  entirely  at  the  mercy  of  the  husband,  and  would  not  know 
when  she  was  free.  Sometimes  the  husband  would  renounce  the 
wife  by  means  of  what  was  called  a  suspensory  divorce.*     This 

>  Tafsir-i-Ahmadi,  p.  256. 
'  Id.,  p.  223. 

*  Kashfu-1-Ghummah,  Vol.  II.,  p.  45. 

*  Tafsir-i-Ahmadi,  p.  130, 
'  Id.,  p.  121. 
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procedure  did  not  dissolve  the  marriage,  but  it  only  enabled  the 
husband  to  refuse  to  live  with  his  wife  while  the  latter  was  not 
at  Uberty  to  marry  another.  Another  form  of  divorce  in  use 
among  the  Arabs  was  Ild\  the  husband  swearing  that  he  would 
have  nothing  to  do  with  his  wife.'  According  to  some,  such  an 
oath  had  the  effect  of  causing  an  instant  separation,  but  others 
say  that  it  was  regarded  as  a  suspensory  divorce.  Sometimes 
when  an  Arab  wanted  to  divorce  his  wife  he  would  say  that  she 
was  hke  the  back  of  his  mother.  This  would  have  the  effect  of 
an  irrevocable  divorce  and  was  known  as  Dhihdr  (from  Dhahr 
back).' 

The  wife  among  the  Arabs  had  no  corresponding  right  to 
release  herself  from  the  bond  of  marriage.  But  her  parents  by  a 
friendly  arrangement  with  the  husband  could  obtain  a  separa- 
tion by  returning  the  dower,  if  it  had  been  paid,  or  by  agreeing 
to  forego  it,  if  not  paid.  Such  an  arrangement  was  called  khul' 
{lit.  stripping),  and  by  it  the  marriage  tie  would  be  absolutely 
dissolved. 

A  woman,  if  absolutely  separated  by  Taldq,  Dhihdr,  IW  or 
KhuV  might  re-marry,  but  she  could  not  do  so  until  some  time, 
called  the  period  of  'Iddah'  had  elapsed.  This  precaution  was 
evidently  observed  in  the  interest  of  the  child  that  might  be  in 
the  womb.  But  an  Arab  before  Islam  would  sometimes  divorce 
his  pregnant  wife,  and  she  would  under  an  agreement  with  him, 
be  taken  over  in  marriage  by  another.  On  the  death  of  the  hus- 
band the  period  of  'Iddah'  was  one  year. 

The  status  of  a  child  was  determined  not  merely  by  marriage, 
but  also,  as  may  be  gathered  from  what  has  preceded,  by  other 
forms  of  sexual  relations.  Regarding  the  issue  of  a  regular  form 
of  marriage,  no  doubt  was  entertained  as  to  the  estabUshment  of 
the  descent  of  the  child  from  the  husband  of  its  mother.  In  the 
other  cases,  as  we  have  seen,  it  was  the  right  of  the  mother  of  the 
child  to  affihate  it  to  any  one  with  whom  she  had  sexual  connec- 
tion. Adoption  among  the  Arabs  was  also  in  vogue  as  a  legiti- 
mate mode  of  affiliation.  Whether  any  form  or  ceremony  was 
observed  at  the  time  of  adoption  is  not  known,  but  it  seems  that 
it  was  generally  effected  by  a  contract  with  the  parents  of  the  boy. 
The  right  to  adopt  was  not  based  on  any  fiction,  and  it  was  not 
restricted  by  any  condition  as  to  the  age  of  the  adopted  child,  or 
the  absence  of  a  natural  bom  son  to  the  adoptive  father.     The 

•  Tafslr-i-Ahmadi,  p.  122. 

*  Id.,  p.  610. 
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adopted  son  passed  into  the  family  of  his  adoptor  and  assumed 
his  name;  and  his  rights  and  disabihties  were  the  same  as  those 
of  a  natural  bom  son/  In  proportion  to  his  eagerness  to  have  a 
son,  an  Arab  father  regarded  the  birth  of  a  daughter  as  a  calam- 
ity, partly  at  least  because  of  the  degraded  status  of  women. 
Even  at  the  time  of  the  Prophet  female  infanticide  was  prevalent, 
and  many  fathers  used  to  bury  their  daughters  ahve  as  soon  as  bom. 

The  property  of  an  Arab  generally  speaking  was  of  a  simple 
description.  Camels,  cattle,  tents,  clothes  and  a  few  utensils 
usually  composed  the  bulk  of  his  possessions.  The  use  of  money 
had  been  known  to  him  for  some  time,  and  slaves  were  a  common 
and  valuable  form  of  property.  In  towns  there  were  properly- 
built  houses  and  shops,  and  land  had  value.  Proprietorship  was 
individual,  and  the  principle  of  a  joint  family,  with  reference  to 
the  holding  of  property,  was  unknown.  No  distinction  was 
made  between  ancestral  and  self-acquired,  movable  and  immov- 
able property.  Except  the  places  of  worship  there  was  hardly 
any  public  property.  With  the  exception  of  a  slave  who  himself 
was  the  property  of  his  master,  the  Arab  customary  law  recog- 
nized the  right  of  every  one  to  hold  property.  Though  a  woman, 
as  we  shall  see,  was  debarred  from  inheriting,  she  was  under  no 
disabihty  in  this  respect.  Anything  that  she  might  receive  from 
her  husband  as  dower  or  by  gift  from  him  or  her  parents  and 
relatives  was  absolutely  hers.  Sometimes  women  acquired  riches 
by  trade  and  commerce  and  some  of  them  were  owners  of  land 
and  houses.  But  neither  her  person  nor  her  possessions  were 
safe  unless  she  was  under  the  protection  of  her  parents  or  some 
male  relatives  or  husband.  If,  however,  her  protector  proved 
rapacious  or  dishonest,  she  hardly  had  any  remedy.  The  posi- 
tion of  an  infant  or  a  non  compos  mentis  was  still  worse,  and  the 
customary  law  of  the  Arabs  provided  no  protection  to  him  from 
the  dishonesty  of  his  guardian. 

An  Arab  owner  had  an  absolute  power  of  disposal  over  his 
property.  He  could  by  an  act  inler  vivos  aUenate  his  entire 
interest  by  a  sale  or  gift  or  only  a  partial  or  limited  interest  by 
lending,  pledging  or  leasing.  Under  the  name  of  sale  he  enjoyed 
a  perfect  freedom  of  contract.  Some  of  these  transactions  were 
purely  speculative  and  even  of  a  gambUng  nature.  The  follow- 
ing list  of  the  different  kinds  of  sale*  in  vogue  among  the  pre- 

>  Tafsfr-i-Ahmadi,  pp.  6io  and  6ii. 

'See  Hiddyah,  Vol.  Ill,  pp.  56,  57;  and  Kashfu-1-Ghummah,  Vol. 
II.,  pp.  6  and  7. 
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Islamic  Arabs  will  not  only  serve  to  explain  many  of  the  principles 
of  transfer  of  property  established  by  the  Mohammedan  juris- 
prudence, but  cannot  fail  to  be  of  interest  as  showing  that  the 
Arabs  at  that  period  had  begun  assigning  names  to  different 
forms  of  transactions  and  drawing  distinctions  between  them, 
however  superficial  in  some  cases, — ^always  a  commencement  of 
the  science  of  law. 

1.  Sale  of  goods  for  goods  called  Muqdyadhah  being  an 
exchange  or  barter. 

2.  Sale  of  goods  for  money,  Bat,  a  form  of  sale  commonly 
in  use. 

3.  Sale  of  money  for  money,  Sarf,  or  money-changing. 

4.  Sale  in  which  the  price  was  paid  in  advance,  the  article  to 
be  dehvered  on  a  future  date :  this  sale  is  called  Salam. 

5.  Sale  with  an  option  to  revoke. 

6.  An  absolute  or  irrevocable  sale. 

7.  Sale  of  goods,  the  price  to  be  paid  in  future. 

8.  Murdbahah,  a  transaction  in  which  the  vendor  sells  the 
article  for  the  cost  price  and  certain  stated  profits. 

9.  At-Tauliyah,  sale  at  the  cost  price. 

10.  Wauhi\  sale  at  less  than  cost  price. 

11.  Musdwamah,  sale  by  bargaining. 

12.  Sale  by  throwing  a  stone.  Several  pieces  of  cloth,  for 
instance,  being  exposed  for  sale,  the  buyer  throws  a  stone  and 
whichever  piece  it  falls  upon  becomes  the  property  of  the  buyer, 
neither  party  having  the  option  of  revoking  the  sale. 

13.  Muldmasah.  In  this  form  of  sale  the  bargain  was  con- 
cluded by  the  buyer  touching  the  goods  which  at  once  became 
his  propeity  whether  the  vendor  agreed  to  the  price  or  not. 

14.  Mundbadhah,  a  sale  in  which  the  shop-keeper  would 
throw  an  article  towards  the  intending  buyer,  this  having  the 
effect  of  completing  the  sale. 

15.  Muzdbanah.  Sale  of  dates  on  a  tree  in  consideration 
for  plucked  dates. 

16.  Muhdqalah.  Sale  of  wheat  in  the  ears  or  of  a  foetus  in 
the  womb. 

17.  Mu'dmalah  or  Bai'u-l-'wa}d\  In  this  form  of  sale  the 
vendor  of  the  article  says  to  the  buyer,  "I  sell  you  for  the  debt 
which  I  owe  you  on  condition  that  when  I  repay  the  debt  you 
will  give  back  the  article  to  me."  The  buyer,  however,  could  not 
make  use  of  the  article  without  the  vendor's  permission. 

18.  A  form  of  sale  called  two-bargains-in-one  in  which  the 
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condition  was  that  the  buyer  should  sell  the  article  back  to  the 
vendor  within  a  stated  period. 

19.  '  Urbiin.  In  this  sale  the  purchaser  pays  a  portion  of  the 
price  to  the  vendor  stipulating  that  if  he  approved  of  the  article 
he  would  pay  the  balance,  otherwise  he  would  return  it,  and  the 
amount  paid  by  him  would  be  forfeited. 

20.  A  sale,  in  which  the  subject-matter  was  not  in  possession 
of  the  vendor  at  the  time  of  the  contract,  but  which  he  was  to 
secure  afterwards  in  order  to  fulfil  the  contract. 

A  lease  of  land  used  to  be  granted  generally  for  the  term  of  a 
year,  but  sometimes  though  rarely  for  two  or  three  years.  There 
is  no  record  of  a  lease  for  a  long  term.  The  rent  was  paid  either 
in  money  or  part  of  the  produce  or  wheat.  Sometimes  it  used  to 
be  a  condition  of  the  lease  that  the  lessor  should  supply  the  seed 
for  cultivation,  and  sometimes  that  it  should  be  suppHed  by  the 
lessee.  In  the  former  case  the  tenure  was  called  mukhdbarah 
and  in  the  latter  muzdra'ah.  Sometimes  the  stipulation  used  to 
be  that  the  lessee  should  cultivate  the  land  with  seed  found  by 
himself,  and  the  lessor  would  have  for  his  share  the  crops  that 
would  grow  on  the  portion  adjoining  the  stream  or  on  some  other 
specified  plot.     The  Arabs  used  also  to  farm  out  the  fruit  trees.' 

The  Arabs  used  to  lend  out  money  on  interest,  and  at  least 
among  the  Jews  of  Medina  usury  was  rampant  under  the  name 
of  rib^'.  Loans  of  articles  by  way  of  accommodation  were  desig- 
nated Ariyahs,  the  borrower  in  this  form  of  contract  enjoying  the 
use  and  income  without  consuming  or  disposing  of  the  substance. 

An  Arab's  capacity  to  dispose  of  his  property  by  will  was  as 
full  as  his  power  to  deal  with  it  by  acts  inter  vivos.  He  was  not 
limited  in  making  testamentary  dispositions  to  any  proportion 
of  his  possessions  nor  to  any  particular  description  of  property. 
He  could  make  the  bequest  in  favor  of  any  one  he  chose,  and  there 
was  nothing  to  prevent  him  from  giving  away  his  entire  property 
to  some  rich  stranger,  leaving  his  own  children,  parents  and  kin- 
dred in  want.  Or  if  he  chose  he  might  give  preference  to  one 
heir  to  the  exclusion  of  others.* 

On  the  death  of  an  Arab  his  possessions,  such  as  had  not  been 
disposed  of,  devolved  on  his  male  heirs  capable  of  bearing  arms, 
all  females  and  minors  being  excluded.*    The  heirship  was  deter- 

•  An-Nawawl's  Commentary  on  the  Sahfh  of  Muslim,  Buldq  edition, 
Vol.  VI.,  pp.  405,  407,  406,  401. 

» At-Tafsfru-l-Kabir,  Egyptian  edition.  Vol.  II.,  p.  357. 
« Tafsf r-i-Ahmadi,  pp.  60  and  61. 

♦  Id.,  p.  234. 
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mined  by  consanguinity,  adoption  or  compact.  The  first  class 
consisted  of  sons,  grandsons,  father,  grandfather,  brothers, 
cousins,  uncles  and  nephews.  The  sons  by  adoption  stood  on 
the  same  footing  as  natural  bom  sons.  The  third  class  of  heirs 
arose  out  of  the  custom  by  which  two  Arabs  used  to  enter  into  a 
contract  that  on  the  death  of  one  of  them,  the  surviving  party  to 
the  contract  would  be  an  heir  to  the  deceased  or  receive  a  certain 
fixed  amount  out  of  the  estate.  The  shares  of  the  different  heirs 
in  the  heritable  estate  were  not  fixed,  and  it  is  not  easy  to  ascer- 
tain what  was  the  order  of  succession  among  them,  if  any.  It 
appears  that  the  chief  of  a  tribe  used  to  divide  the  estate  of  a 
deceased  person  among  the  recognized  heirs,  and  possibly  the 
shares  allotted  varied  according  to  the  circumstances.  If  there 
were  grown-up  sons  they  probably  excluded  all  others  including 
the  parents.  All  females  being  excluded,  daughters,  wives, 
sisters  and  mother  did  not  inherit  at  all,  but  the  estate  was  con- 
sidered hable  for  the  payment  of  the  widow's  dower  and  among 
some  tribes  at  least,  for  her  maintenance. 

Abdur  Rahim,  Esq.,  M.A. 
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NOTES. 

The  Constitutionality  of  the  Federal  Employers'  Liability 
Act. — The  question  as  to  the  constitutionality  of  the  act  approved  by 
Congress  June  1 1,  1906,  entitled  "An  act  relating  to  liability  of  common 
carriers  *  *  *  engaged  in  commerce  between  the  States  *  *  * 
to  their  employes,"  has  been  raised  and  passed  upon  in  two  recent 
Circuit  Court  cases.  Brooks  v.  The  Southern  Pacific  Co.  (U.  S.  C.  C. 
West.  Dist.  Ky.  Dec.  31,  1906),  Howard  v.  The  III.  Cent.  RR.  Co.  et  al 
(U.  S.  C.  C.  West.  Dist.  Tenn.  West.  Div.  Jan.  i,  1907).  In  both 
cases  the  act  was  declared  unconstitutional  and  upon  pre- 
cisely the  same  grounds;  namely,  first,  that  the  subject  matter  of  the 
act  is  not  a  regulation  of  commerce  among  the  States  within  the  meaning 
of  Art.  1,  sec.  8,  cl.  3  of  the  federal  constitution,  and,  second,  that  even 
if  the  act  is  a  regulation  of  such  commerce,  it  is  unconstitutional  in  that 
it  regulates  intrastate  commerce  as  well  as  interstate  commerce,  the  two 
being  so  inseparably  combined  as  to  vitiate  the  whole  act.  Either  one  of 
these  grounds  is  of  course  sufficient  to  invalidate  the  act.  The  decision 
of  unconstitutionality  on  the  first  ground,  however,  raising  as  it  does  a 
much  larger  and  more  difficult  constitutional  question,  and  involving 
the  fundamental  power  which  is  the  source  from  which  the  authority  to 
pass  such  an  act  must  flow,  is  much  broader  and  more  comprehensive 
in  its  results  than  the  decision  upon  the  second  ground.  If  the  act  is 
unconstitutional  upon  the  second  ground  alone,  it  can  be  remodeled 
with  small  difficulty  so  as  to  exclude  regulation  of  intrastate  commerce 
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■whereas  if  unconstitutional  upon  the  first  ground,  that  Congress  has  no 
power  under  the  commerce  clause  of  the  constitution  to  exercise  direct 
control  over  the  liabilities  of  employer  to  employe,  then,  without  a  con- 
stitutional amendment,  any  Employers'  Liability  Act  whatsoever,  as 
such,  must  be  beyond  the  scope  of  Congressional  authority.  It  seems 
probable,  because  of  the  desire  of  such  an  act  on  the  part  of  the  federal 
government,  that  every  effort  will  be  made  to  overthrow  the  decisions 
of  the  lower  courts  on  the  first  ground,  and  establish  the  power  of  Con- 
gress to  regulate  the  liabilities  of  carriers  engaged  in  interstate  commerce 
to  their  employes. 

An  examination  of  the  cases,  however,  and  the  principles  governing 
the  power  of  Congress  to  legislate  concerning  interstate  commerce  does 
not  seem  to  indicate  that  such  a  result  can  be  effectuated.  Since  the 
federal  government  is  one  of  enumerated  powers,  Cooley,  Const.  Lim. 
ii;  Martin  v.  Hunter's  Lessee  (1816)  i  Wheat.  304,  326,  it  is  obvious 
that  if  the  authority  by  which  Congress  may  pass  an  Employers'  Lia- 
bility Act  is  not  granted  by  Art.  I,  sec.  8,  cl.  3,  giving  Congress  power 
"to  regulate  commerce  with  foreign  nations  and  among  the  several 
States,  and  with  the  Indian  tribes,"  it  does  not  exist.  The  prime  pur- 
pose in  granting  this  power  to  regulate  interstate  commerce  to  Congress 
was  to  secure  a  uniform  system  of  commercial  regulation  among  the 
States,  Gibbons  v.  Ogden  (1824)  9  Wheat,  i,  190,  223,  224-225,  and  to 
secure  commerce  among  the  States  against  the  discriminating  state 
legislation  which  was  bound  to  result  from  local  jealousies  and  partial 
interests.  Veaiie  et  al.  v.  Moor  (1852)  14  How.  568,  574;  Railroad  Co. 
v.  Richmond  (1873)  19  Wall.  584,  589;  iVelton  v.  Missouri  (1875)  91  U. 
S.  275,  280;  Brown  v.  State  0}  Maryland  (1827)  12  Wheat.  419.  In 
order  that  Congress  should  not  be  hampered  in  the  accomplishment  of 
this  end,  and  that  the  grant  might  be  coextensive  with  the  evil  to  be 
remedied.  Brown  v.  State  of  Maryland,  supra  446,  the  courts  have  been 
very  liberal  in  defining  the  scope  of  this  power,  describing  it  as  the  power 
to  prescribe  rules  for  carrying  on  and  conducting  commercial  intercourse 
in  all  its  branches,  being  without  limitations  excepting  those  prescribed 
by  the  constitution,  and  including  navigation,  transportation  both  of 
persons  and  property  and  the  various  instrumentalities  of  commercial 
intercourse  and  exchange.  Gibbons  v.  Ogden,  supra  189-190,  196,  229; 
IVelton  V.  Missouri,  supra  279-280;  County  of  Mobile  v.  Kimball  (1880) 
102  U.  S.  691,  696-697;  Gloucester  Ferry  Co.  v.  Pennsylvania  (1884) 
1 14  U.  S.  196,  203.  They  have  further  declared  it  to  be  in  accordance 
with  the  purpose  of  the  grant  that  it  should  be  absolutely  exclusive  to 
the  federal  government  whenever  the  subjects  of  regulation  are  in  their 
nature  national  and  admit  of  only  one  uniform  system  of  regulation, 
leaving  to  the  States  to  regulate,  as  an  incident  to  the  exercise  of  their 
sovereign  power,  whatever  remains,  until  Congress  sees  fit  to  exercise  its 
powers  to  regulate  such  remaining  subjects.  Cooley  v.  Board  of  Wardens 
etc.  (185 1 )  12  How.  299,  319;  Gloucester  Ferry  Co.  v.  Pennsylvania,  supra 
204;  and  see  4  Columbia  Law  Review  490;  5  id.  301.  On  the  other 
hand,  the  courts  do  not  concede  to  Congress  the  power  to  regulate  every 
subject  which  may  indirectly  or  remotely  affect  the  operations  of  inter- 
state commerce.     Such  an  unlimited  power  is  not  reasonably  within  the 
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purpose  of  the  grant  to  Congress,  and  to  include  it  within  the  grant  would 
bring  within  the  realm  of  federal  control  a  large  sphere  of  mercantile 
activity  which  is  primarily  and  naturally  domestic.  Hooper  v.  Cali- 
fornia (1894)  155  U.  S.  648,  655.  Accordingly  it  is  held  that  business 
enterprises,  Hopkins  v.  United  States  (1898)  171  U.  S.  578,  taxes,  Ficklen 
V.  Shelby  Co.  (1891)  145  U.  S.  i,  regulation  of  tort  liabilities,  Sherlock  v. 
Ailing  (1876)  93  U.  S.  99,  104,  and  agreements,  Williams  v.  Fears  (1900) 
179  U.  S.  270,  278;  United  States  v.  Knight  (1894)  156  U.  S.  i,  16;  Ander- 
son V.  United  States  (1898)  171  U.  S.  604,  which  are  only  remotely  and 
incidentally  connected  with  interstate  commerce  do  not  thereby  become 
subject  to  federal  control.  Thus  it  would  seem  that  the  general  rule  to 
be  deduced  from  the  cases  is  that  whenever  legislation  enacted  in  pur- 
suance of  the  power  granted  to  Congress  to  regulate  interstate  commerce 
is  primarily  directed  towards  the  accomplishment  of  the  end  and  purpose 
of  that  power,  namely,  to  secure  uniformity  of  regulation  and  avoid 
discriminating  state  legislation,  such  federal  legislation  should  be  upheld; 
and  not  otherwise.  Adopting  this  rule,  it  would  seem  that  since  the 
Employers'  Liability  Act  under  discussion  is  directed,  not  primarily 
towards  the  regulation  of  commerce  among  the  States,  but  towards  the 
regulation  of  the  liability  between  employer  and  employ^  engaged  in 
interstate  commerce,  its  constitutionality  is  extremely  doubtful.  The 
regulation  of  the  liabilities  of  a  carrier  is  not  a  regulation  of  interstate 
commerce  simply  because  the  carrier  is  engaged  in  interstate  commerce. 
Sherlock  v.  Ailing,  supra.  As  is  pointed  out  in  the  principal  case  of 
Howard  v.  The  III.  Cent.  RR.  Co.,  supra,  there  is  a  clear  distinction  between 
declaring  the  liability  for  an  infraction  of  rules  for  the  regulation  of 
commerce  as  is  done  in  the  Safety  Appliance  Act,  March  2,  1893,  c.  196, 
27  U.  S.  Stat.  531,  and  the  regulation  of  that  liability  itself.  Hence, 
it  would  seem  that  if  Congress  is  to  have  the  power  to  enact  an  Employ- 
ers' Liability  Act,  without  a  constitutional  amendment,  it  must  be  done 
merely  as  an  incidental  definition  of  the  liability  of  carriers  to  their 
employes  for  the  infraction  of  authorized  regulations  of  interstate  com- 
merce. Certainly,  it  is  difficult  to  see  how  the  act  in  its  present  form 
can  be  upheld  without  overturning  former  principles  laid  down  by  the 
courts  and  opening  the  way  to  unlimited  control  by  Congress  of  all  sub- 
jects remotely  or  incidentally  connected  with  interstate  commerce. 

The  second  ground  of  the  decisions  in  the  principal  cases,  involving 
merely  a  question  of  interpretation,  is  clearly  correct.  The  act  reading 
"That  every  common  carrier  engaged  in  trade  or  commerce  *  *  * 
shall  be  liable  to  any  of  its  emnloy^s"  manifestly  includes  employes 
whose  services  may  be  wholly  confined  to  intrastate  commerce,  and  the 
courts  are  not  inclined  to  remedy  such  defects  in  accordance  with  the 
presumed,  intention  of  Congress  by  judicial  interpretation.  See  ///. 
Cent.  RR.  Co.  v.  McKendree  (1906)  —  U.  S.  — .  It  seems  clear  that 
whatever  attitude  the  Supreme  Court  may  take  in  regard  to  the  general 
right  of  regulating  the  liability  of  employers,  the  Circuit  Court  decisions 
must  be  sustained  upon  the  second  ground. 


Theories  of  Admissions  in  Evidence. — ^Judicial  opinion  has  come 
to  a  fairly  definite  understanding  as  to  when  previous  extra-judicial 
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declarations  of  parties  to  an  action  shall  be  admitted  as  "admissions." 
It  seems  to  be  established  that,  though  they  must  not  be  as  to  a  pure 
matter  of  law,  there  is  no  requirement  that  they  be  as  to  a  specific  fact. 
They  may  be  merely  statements  of  the  general  merits  of  the  case,  Mori- 
arty  v.  London  etc.  Ry.  (1870)  L.  R.  5  Q.  B.  314,  and  authority  even  favors 
the  view  that  they  may  be  as  to  a  matter  involving  both  questions  of 
law  and  fact.  Lewis  v.  Harris  (1858)  31  Ala.  689,  700;  i  Greenleaf, 
Evid.  §97,  and  cases  cited;  but  see  Colt  v.  Selden  (Pa.  1836)  5  Watts 
525;  Boston  etc.  Mfg.  Co.  v.  Messinger  (Mass.  1824)  2  Pick.  233,  240.  It  is 
not  required  that  they  be  against  the  party's  interest  at  the  time  of 
making.  State  v.  Anderson  (1882)  10  Ore.  448,  453;  Fra^er  v.  State  (1875) 
55  Ga.  325,  nor  founded  on  his  personal  knowledge.  Shaddock  v.  Town 
of  Clifton  (1867)  22  Wis.  no,  115;  Reed  v.  McCord  (1899)  160  N.  Y.  330, 
341;  Bulley  V.  Bulky  (1874)  L.  R.  9  Ch.  App.  739,  747,  751;  but  see 
Folk  V.  Schaeffer  (1897)  180  Pa.  613,  618. 

Though  the  fact  of  admissibility  is  established  generally,  much  con- 
fusion is  prevalent  as  to  the  true  reason  for  it,  cf.  Darby  v.  Ouseley  (1856) 

1  H.  &.  N.  I,  6;  Fra^er  v.  State,  supra  328;  Cook  v.  Barr  (1870)  44  N.  Y. 
156,  and  as  to  the  evidentiary  effect  which  the  admission  should  have. 
State  v.  JVillis  (1898)  71  Conn.  293,  306;  Hall  v.  The  Emily  Banning 
(1867)  33  Cal.  522.  The  explanation  sometimes  offered,  that  they  con- 
stitute an  exception  to  the  hearsay  rule  is  indefensible  on  principle, 
because  inconsistent  with  the  inclusion  in  this  category,  as  sanctioned 
by  authority,  of  certain  of  the  above  classes.  Where  the  admission  is 
not  based  upon  the  personal  knowledge  of  the  party,  or  where  it  is  as 
to  the  general  merits  of  his  case,  the  burden  of  the  statement  is  not  testi- 
monial, that  is  it  is  not  such  a  statement  as  the  party  could  make  as  a 
witness.  See  Darby  v.  Ouseley,  supra.  In  view  of  this  the  evidence  of 
the  admission  does  not  come  within  the  accepted  definition  of  hearsay. 

2  Wigmore,  Evid.  §  1424.  On  the  other  hand  when  the  admission  is  of 
a  particular  fact  but  is  not  against  the  party's  interest  at  the  time  of 
making,  though  it  may  logically  be  considered  as  hearsay,  it  cannot  pos- 
sibly be  of  a  higher  probative  value  than  ordinary  hearsay,  and  its  admis- 
sions cannot  therefore  be  regarded  as  a  logical  exception  to  the  hearsay 
rule.  See  Reed  v.  McCord  (N.  Y.  1897)  18  App.  Div.  381,  385;  Glenn 
V.  Lehnen  (1873)  54  Mo.  45,  51. 

The  lack  of  limitation  upon  the  character  of  the  statements  which 
are  admitted  and  their  intrinsic  nature  makes  it  more  likely  that  their 
admissibility  is  really  based  on  another  theory  sometimes  advanced. 
State  V.  fVillis,  supra;  Wigmore,  Evid.  §  1048  (3),  that  the  statements, 
being  contrary  to  the  party's  allegations  in  the  action,  are  relevant  in 
convincing  the  jury  of  the  untruth  of  those  allegations — in  other  words 
they  operate  generally  to  discredit  his  case.  1 1  has  been  sought  to  demon- 
strate the  effect  which  admissions  should  have  upon  the  pleadings  by  an 
analogy  to  the  effect  of  previous  contradictory  statements  of  a  witness 
upon  his  testimony  on  the  stand.  2  Wigmore,  Evid.  §  1048  (3).  But 
the  analogy  is  of  little  service.  The  testimony  of  a  witness,  which  has 
always  a  certain  amount  of  afTirmative  force,  is  merely  neutralized  by 
proof  of  the  contradictory  statements.  Wigmore,  Evid.  §  1018.  Since 
the  pleadings  merely  define  the  issue  and  have  no  affirmative  force,  the 
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"neutralizing"  admissions  would  have  no  effect,  and  their  admission 
would  be  useless.  The  distinction  in  other  words  is  that  while  the  per- 
sonal veracity  of  a  witness  is  of  the  utmost  importance,  that  of  a  party 
is  not,  as  instanced  by  the  fact  that  a  witness  may  be  impeached  by 
evidence  of  his  general  character,  while  the  character  of  a  party  to  a 
civil  action  is  unimpeachable.  In  fact  this  theory,  though  the  only  one 
which  furnishes  any  adequate  explanation  for  the  unlimited  character 
of  admission,  rests  by  no  means  upon  a  firm  basis.  The  previous  opinion 
of  a  party  as  to  matters  connected  with  his  case,  seems,  in  reality,  of 
no  greater  relevancy  or  force  than  that  of  a  third  party. 

The  importance  of  the  true  reason  for  allowing  admissions  in  evidence 
lies  in  the  different  use  which  is  to  be  made  of  such  evidence  as  different 
reasons  are  assigned.  If  admitted  as  a  hearsay  exception  the  admission 
has  of  course  the  force  of  ordinary  affirmative  evidence  and  therefore 
may  shift  the  burden  of  proof.  If,  on  the  other  hand,  it  is  regarded 
merely  as  discrediting  the  party's  case,  it  has  only  negative  force.  It 
cannot  shift  the  burden  of  proof,  and  therefore  cannot  of  itself  be  con- 
sidered as  establishing  the  truth  of  any  fact  which  the  party  has  the 
burden  of  proving.  A  recent  New  York  case  is  interesting  as  showing  one 
view  of  this  effect.  Rosenhlum  v.  Liener  (1906)  98  N.  Y.  Supp.836.  In  an 
action  for  the  recovery  of  a  deposit  made  in  the  sale  of  certain  property 
the  plaintiff  based  his  case  on  alleged  false  representations  by  the  vendor 
as  to  the  amount  for  which  the  property  had  previously  rented.  The 
defendant  had  previously  contended  that  he  had  represented  that  the 
property  might  be  made  to  rent  for  the  price,  thereby  incidentally  admit- 
ting that  the  property  did  not  so  rent  at  that  time.  It  was  held  that 
this  admission  was  sufficient  to  establish  the  fact  that  the  representation, 
if  made  as  alleged  by  the  plaintiff,  was  false,  the  admission  thus  being 
considered  as  affirmative  evidence.  The  case  illustrates  one  of  the  chief 
inconsistencies  of  the  view  it  represents.  The  statement  was  not  against 
the  defendant's  interest  at  the  time  of  making.  Freeman  v.  Brewster  (1894) 
93  Ga.  648,  and  therefore  had  no  higher  probative  force  than  ordinary 
hearsay.  It  is  not  therefore  a  reasonable  exception  to  the  hearsay  rule, 
under  which  it  must  be  brought  if  it  is  to  be  given  any  affirmative  force. 
The  same  result  was  reached,  however,  in  Fra^er  v.  State,  supra. 


Development  of  the  Protection  of  Trade  Names. — If  the  case 
referred  to  in  Southern  v.  How  (1590)  Poph.  143,  is  properly  considered 
as  one  of  the  protection  of  a  trade  mark,  it  seems  apparent  that  trade- 
mark law  and  unfair  competition  had  a  common  origin.  In  fact  the 
earlier  cases  made  no  distinction  between  them,  the  cause  of  action  in 
either  case  being  based  on  fraud.  The  right  of  property  in  a  trade  mark 
was  not  clearly  recognized  for  many  years,  Perry  v.  Truefiit  (1842)  6 
Beav.  66,  and  as  late  as  1742  Lord  Hardwicke  expressed  a  doubt  as  to 
the  propriety  of  injunction  in  support  of  it.  Blanchard  v.  Hill,  2  Atk. 
485.  But  in  Millington  v.  Fox  (1838)  3  My.  &  Cr.  338,  a  case  not  in- 
volving fraud,  the  trade  mark  was  clearly  recognized  as  a  property  right, 
though  qualified  in  so  far  that  equity  will  not  give  damages  for  a  past 
infringement,  if  innocent.  Edehten  v.  Edelsten  (1863)  i  De  G.  J.  &  S. 
185.  The  fact  that  infringement  of  trade  mark  is  a  violation  of  a  prop- 
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erty  right  has  come  to  mark  the  distinction  between  it  and  the  trade 
name.  6  Columbia  Law  Review  349.  It  is  true  that  such  infringement 
makes  out  a  prima  facie  case  of  fraud,  but  the  latter  is  not  essential,  and 
if  rebutted  only  goes  to  the  mitigation  of  damages.  McLean  v.  Fleming 
(1879)  96  U.  S.  245;  Vulcan  v.  Myers  (1893)  139  N.  Y.  364.  In  unfair 
competition,  on  the  other  hand,  fraud  is  the  essential  element.  The 
wrong  consists  in  the  fraudulent  deception  of  the  public  to  the  injury  of 
another  by  false  representations  that  one's  goods  or  business  are  those  of 
that  other.  Burdick's  Law  of  Torts,  pp.  384-5.  The  doctrine  of  unfair 
competition  arose,  apparently,  in  cases  where  actual  fraud  was  shown, 
the  wrongful  intent  of  the  defendant  being  clear.  Knott  v.  Morgan  (1836) 
2  Keen  214;  Crojt  v.  Day  (1843)  7  Beav.  84.  It  came  to  include  cases 
in  which  the  mere  adoption  of  a  name  used  by  another,  which  had  ac- 
quired a  secondary  meaning  in  relation  to  his  goods  or  business,  or  of  a 
strikingly  similar  name  was  held  to  amount  in  itself  to  an  artifice  and  to 
constitute  a  prima  facie  case  of  fraud.  Van.  Houton  v.  Hooton  Cocoa  Sr 
Choc.  Co.  (1904)  130  Fed.  600;  Am.  Clay  Mfg.  Co.  of  Penn.  v.  Am.  Clay 
Mfg.  Co.  of  N .  J .  {\(p\)  \q^  Pa.  189.  Some  courts  even  went  so  far  as 
to  hold  that  motive  and  fraud  were  not  material.  Newby  v.  Oregon  Cen- 
tral Ry.  (1870)  18  Fed.  Cas.  42;  Holmes,  Booth  Sr  Hayden  v.  The  Holmes, 
Booth  &  Atwood  Mfg.  Co.  (1870)  37  Conn.  278;  Am.  Clay  Mfg.  Co.  v.  Am. 
Clay  Mfg.  Co.,  supra,  although  this  was  probably  due  to  confusion  with 
trade-mark  law.  The  rule  was  laid  down  that  where  a  man  honestly 
used  his  own  name  without  artifice  or  deception  no  relief  could  be  ob- 
tained against  him,  Meruely  v.  Meneely  (1872)  62  N.  Y.  427,  but  this  did 
not  prevent  a  court  from  compelling  a  man  to  distinguish  his  own  name 
from  that  of  another  which  had  gained  a  secondary  meaning,  although  the 
defendant  had  acted  with  no  actual  fraud.  Johann  Hoff  v.  Tarrant  fir 
Co.  (1896)  71  Fed.  163;  but  see  Turtmi  v.  Turton  (1889)  42  Ch.  D.  128. 
The  mere  use  of  one's  own  name  or  of  a  geographical  or  descriptive  name 
which  will  be  understood  by  the  public  in  the  secondary  or  acquired 
sense  which  another  has  gained  for  it  is  a  false  representation  although 
true  in  its  primary  sense.  Reddaway  v.  Bunham  (1896)  App.  Cas.  199. 
While  the  language  of  many  of  the  cases  is  not  clear  and  the  cases  them- 
selves often  appear  irreconcilable  there  has  been  gradually  developed  a 
rule  which  brings  them  into  harmony.  The  use  of  a  name  with  mere 
knowledge  that  the  natural  and  probable  result  of  that  use  will  be  decep- 
tion of  the  public  to  the  injury  of  another,  or  under  circumstances  where 
one  should  have  such  knowledge,  constitutes  a  prima  facie  case  of  fraud. 
Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.  (1895)  144  N.  Y.  462.  In  a 
recent  New  York  case.  U.  S.  Frame  &  Picture  Co.  v.  Horowit^  (1906)  100 
N.  Y.  Supp.  705,  the  defendant  was  restrained  from  advertising  his  busi- 
ness in  a  way  likely  to  lead  persons  to  believe  it  that  of  the  plaintiff,  but 
the  court  refused  to  enjoin  the  use  of  the  name  "New  York  Frame  & 
Picture  Co."  on  the  ground  that  no  intent  to  deceive  could  be  predicated 
from  the  user's  assumption  of  the  name.  The  explanation  is  clear.  The 
plaintiff  used  the  name  "United  States  Frame  &  Picture  Co."  and  it  was 
not  a  natural  or  probable  consequence  that  the  public  would  be  misled, 
and  hence  there  was  no  prima  facie  case  of  fraud  from  which  an  intent 
could  be  predicated.    The  practical  results  of  the  rule  as  thus  developed 
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are  interesting.  Very  few  cases  could  arise  in  which  knowledge  or  easy 
opportunity  to  acquire  it  is  absent  within  reasonable  territorial  limita- 
tions. Cf.  6  Columbia  Law  Review  349.  The  right  to  the  trade 
name  becomes  in  effect  a  monopolistic  right,  and  the  courts  in  protecting 
it  go  so  far  as  to  restrict  the  right  that  every  man  has  to  use  his  own  name 
as  he  will.  The  element  of  fraud  seems  to  be  weakening  before  the  right 
of  property.  In  the  case  of  Siegert  v.  Gandolfi,  N.  Y.  L.  J.  Dec.  15,  1906, 
the  court  per  Wallace,  J.,  said,  "when  the  name  of  a  place  or  a  locality 
has  been  so  long  applied  as  a  descriptive  designation  of  the  product  of 
some  manufacturer  there,  that  it  has  acquired  a  secondary  meaning,  and 
has  come  to  be  generally  recognized  in  trade  as  signifying  his  particular 
product,  it  becomes  so  far  his  property  that  a  business  rival  cannot  ap- 
propriate and  use  it  to  induce  purchasers  to  buy  a  product  made  else- 
where, or  even  made  at  the  same  place." 


The  Theory  of  Exemplary  Damages. — It  is  almost  universally 
conceded  that  where  a  tort  is  committed  in  a  wanton  spirit  there  should 
be  an  increased  recovery.  Emblen  v.  Myers  (i860)  6  H.  &  N.  54;  Fay 
V.  Parker  (1873)  53  N.  H.  342.  There  is  a  division,  however,  in  the 
courts  as  to  the  measure  of  these  damages.  In  some  courts  compensa- 
tion merely  for  wounded  feelings  and  mental  anguish  is  given.  Bixby 
V.  Dunlap  (1876)  56  N.  H.  456;  Lucas  v.  Michigan  Cent.  Ry.  (1893)  98 
Mich,  i;  Murphy  v.  Hobbs  (1884)  7  Cal.  541.  Others  instruct  the  jury 
fully  to  compensate  the  plaintiff  for  all  the  usual  items  of  damage,  and 
then  to  look  at  the  offense  and  see  whether  this  sum  sufficiently  repre- 
sents its  magnitude;  and  if  it  does  not,  the  jury  may  in  its  discretion 
add  such  sum  as  will  do  so.  Haines  v.  Schulii  (1888)  50  N.  J.  L.  481; 
Day  V.  IVoodworih  (1851)  13  How.  363,  371;  King  v.  Root  (N.  Y. 
1830)  4  Wend.  113,  139.  But  the  phrase  is  often  added  "as  are  neces- 
sary for  an  example  to  deter  others."  Taylor  v.  Church  (1853)  ^  N.  Y. 
452;  Brown  v.  Swinejord  (1878)  44  Wis.  282;  Goddard  v.  Grand  Trunk 
Ry.  Co.  (1869)  75  Me.  202;   Porter  v.  Seiler  (1854)  23  Pa.  St.  424. 

It  is  this  last  statement,  which  implies  that  exemplary  damages  have 
some  connection  with  the  wrong  done  to  society,  that  has  brought  the 
rule  as  to  exemplary  damages  into  disrepute  with  many  courts.  Spear 
V.  Hubbard  (1826)  4  Pick.  143;  Riewe  v.  McCormick  (1881)  11  Neb.  261; 
and  cases  cited  supra.  These  cases  point  out  that  when  damages  are 
awarded  as  a  deterrent,  it  is  admitted  that  the  plaintiff  as  an  individual 
has  no  title  to  them;  hence  the  court  takes  from  one  individual  and  gives 
to  another  what  does  not  belong  to  the  latter,  which  is  unjust,  if  not  un- 
constitutional. It  is  also  stated  that  if  the  theory  of  exemplary  damages 
is  based  upon  punishment  in  the  public  interest,  the  defendant,  in  those 
cases  in  which  he  is  also  punishable  criminally,  is  vexed  twice  for  the 
same  cause.  Austin  v.  IVilson  (1849)  4  Cush.  273.  This  argument  has 
led  certain  jurisdictions  to  refuse  exemplary  damages  where  the  wrong 
is  one  upon  which  a  criminal  prosecution  may  be  founded.  iVabash 
Printing  Co.  v.  Crumrine  (1889)  123  Ind.  89;  Huber  v.  Teubee  (D.  C. 
1879)  3  McArth.  484.  Yet  it  has  been  clearly  pointed  out  that  if  puni- 
tive damages  are  double  punishment  in  the  case  of  a  wrong  which  is 
criminally  punishable,  it  is  because  of  an  inconsistency  of  such  damages 
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with  a  civil  action,  and  that  this  inconsistency  exists  quite  as  much  in 
the  case  of  a  wrong  not  criminally  punishable.  Brown  v.  Swineford 
(1878)  44  Wis.  282.  If  by  the  giving  of  exemplary  damages  in  the  former 
case  the  defendant  is  twice  punished  by  the  public  where  he  should  be 
punished  but  once,  in  the  latter  case  he  is  once  punished  where  he  should 
not  be  punished  at  all.  A  recent  Kentucky  case,  awarding  exemplary 
damages  regardless  of  previous  criminal  proceedings,  Doerhojer  v.  Shew- 
maker  (1906)  97  S.  W.  7,  illustrates  the  true  solution  of  the  difficulty  by 
a  repudiation  of  the  "deterrent"  theory  itself.  The  principle  there  laid 
down,  that  though  "vindictive  damages  operate  by  way  of  punishment, 
they  are  allowed  as  compensation  for  the  injury  complained  of  *  *  * 
because  the  injury  has  been  increased  by  the  manner  in  which  it  was 
inflicted"  makes  such  damages  thoroughly  at  one  with  theories  of  private 
recovery,  and  obviates  the  fear  of  double  punishment  which  has  led  other 
courts  into  inconsistency. 

It  is  believed  that  this  position  of  the  Kentucky  court  is  well  within 
the  earlier  cases.  That  originally  exemplary  damages  were  not  awarded 
as  a  deterrent  to  others,  is  plain.  In  the  manorial  courts  damages  were 
awarded  specifically  for  the  disgrace  attaching  to  one  whose  rights  had 
been  infringed;  2  P.  &  M.,  Hist,  of  Eng.  L.  536;  and  while  in  the  King's 
Court  damages  for  shame  were  not  awarded  as  such,  yet  in  practice  this 
element  was  not  neglected;  2  P.  &  M.  Hist,  of  Eng.  L.  536,  n.  5  and  6. 
The  jury  were  chancellors  to  determine  the  amount  of  damages  from  the 
equities  of  the  case,  Hixt  v.  Goats  (161 3)  2  Rol.  Abs.  703  pi.  15,  and  ex- 
emplary damages  were  given  without  interference  from  the  court.  Lord 
Townsend  v.  Hughes  (1677)  2  Mod.  150.  But  the  growing  consciousness 
that  damages  were  to  be  assessed  by  some  rule.  Ash  v.  Ash  (1695)  Comb. 
357,  forced  the  courts  to  assign  reasons  when  upholding  large  verdicts 
rendered  under  the  jury's  ancient  prerogative,  which  were  obviously  just. 
Huckle  V.  Money  (1763)  2  Wils.  205.  In  the  case  last  cited  exemplary 
damages  were  sustained  on  the  ground  that  in  a  most  flagrant,  high- 
handed manner,  one  of  the  fundamental  rights  of  a  citizen  had  been  in- 
vaded. It  is  apparent  that  damages  over  and  above  actual  loss  were 
given  for  the  violent  infringement  of  the  right,  just  as  nominal  damages 
are  given  where  a  right  has  been  infringed  and  no  damage  suffered.  Ashhy 
v.  IVhiie  (1706),  Salk.  19;  Seneca  Road  v.  Railroad  (N.  Y.  1843)  5  Hill. 
170,  175.  Damages  paid  for  the  infringement  of  a  right  as  such  are,  of 
course,  a  punishment  from  the  standpoint  of  the  offender,  and,  as  they 
operate  to  deter  others  from  committing  like  offences,  Merest  v.  Harvey 
(1813)  5  Taunt.  442,  this  has,  by  a  confusion  of  ideas,  come  to  be  regarded 
as  one  of  the  purposes  of  exemplary  damages.  Coryell  v.  Colhaugh  (N.  J. 
1791)  Coxe  77.  But  the  best  considered  modern  cases  recognize  that 
these  damages  are  given  as  compensation  by  way  of  atonement  for  the 
infringement  of  the  private  right.  Fry  v.  Bennett  (N.  Y.  1855)  4  Duer 
247,  opinion  of  Hoffman,  J.;  Chiles  v.  Drake  (Ky.  1859)  2  Mete.  146. 


Quasi-Contractual  Actions  after  Rescission  of  Contract. — 
Rescission  is  a  term  constantly  encountered  in  the  law  of  contracts  in 
confusingly  diverse  connections.  Cf.  Harriman,  Contracts  §§  397,  400; 
Bishop,  Contracts  §§809  et  seq.     It  is  used,  in  the  first  place,  to  desig- 
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nate  the  right  of  a  person  to  avoid  a  contract  because  of  fraud  or  mistake. 
Roth  V.  Pfl/nf«r  (1858)  27  Barb.  652.  By  such  "rescission"  the  contract 
is  avoided  in  its  entirety  and  ab  initio,  Thurston  v.  Blanchard,  Mass.  (1839) 
22  Pick.  18,  from  which  it  follows  that  no  right  of  action  for  previous 
breach  is  possible.  On  the  other  hand  it  is  apparent  that  previous  part 
performance  is  left  without  compensation.  Connor  v.  Henderson  (1818) 
15  Mass.  319;  Brown  v.  neither  (1848)  10  Ohio  142.  The  term  is  applied, 
in  the  second  place,  to  the  mutual  release  which  takes  place  by  agreement 
of  the  parties.  Wheeden  v.  Fiske  (1870)  50  N.  H.  125;  IVheeler  v.  New 
Br.Ry.Co.  (1884)  115  U.  S.  29,  34.  Since  the  ordinary  "rescission"  of 
this  sort  is  intended  to  cover  only  the  mutual  contract  obligations,  rights 
of  action  for  previous  breaches  continue,  unless  otherwise  agreed.  6 
Columbia  Law  Review  359.  But  it  cannot  be  said  that  prior  part  per- 
formance is  left  uncompensated,  since  the  agreement  of  rescission  is  pre- 
sumed to  have  been  made  with  reference  to  such  matters.  Collyer  v. 
Moulton  (1868)  9  R.  I.  90.  Rescission  is  used,  in  the  third  place,  in  cases 
of  breach  sufficiently  vital  to  discharge  the  other  party  from  further  per- 
formance, to  express  the  injured  party's  election  not  to  perform.  Cox 
V.  McLaughlin  (1880)  54  Cal.  605.  Here,  of  course,  the  original  contract 
is  not  destroyed  at  all.  U.  S.  v.  Behan  (1884)  no  U.  S.  338.  All  ex- 
isting rights,  therefore,  both  as  to  previous  breaches  and  for  part 
performance  survive  to  the  innocent  party.  Hale  v.  Trout  (1868)  35  Cal. 
229.  In  all  three  classes  the  result  of  the  thing  done  is  to  release  one  or 
both  parties  from  certain  obligations,  the  release  differing  in  extent  in 
each  class.  But  there  is  a  further  difference  in  the  underlying  ground  of 
the  release  in  each  case.  In  the  first  class  it  is  a  right  raised  by  the  law 
itself;  in  the  second,  it  is  founded  upon  a  new  contract  made  by  the 
parties;  in  the  third,  it  arises  merely  from  the  enforcement  of  the  con- 
ditions of  the  original  agreement. 

In  a  recent  case  in  Oregon  where  the  defendant  failed  to  deliver  goods 
at  the  time  specified  in  the  contract,  it  was  held  that  the  defendant  had 
"wrongfully  rescinded"  and  that  the  plaintiff  might  recover  a  part  of 
the  purchase  money  already  paid  in  quasi-contract.  IVilliams  Hanley  Co. 
v.  Comles  (1906)  87  Pac.  143.  This  raises  the  question  of  quasi-contrac- 
tual rights  growing  out  of  contract,  which  seems  to  be  somewhat  clarified 
by  the  foregoing  classification.  Since,  in  the  second  class,  rights  in 
respect  of  partial  performance  are  settled  in  the  contract  of  rescission, 
nothing  remains  upon  which  to  base  a  quasi-contractual  action.  In  the 
first  class,  on  the  other  hand,  if  the  injured  party  has  made  partial  pay- 
ment or  given  part  performance,  it  would  seem  proper  for  the  law  to 
imply  an  obligation  to  compensate  him.  The  contract  being  avoided  ab 
initio  the  quasi-contract  action  is  clearly  to  be  allowed  on  the  theory  of 
waiver  of  tort,  wherever  the  defendant  has  been  guilty  of  fraud,  or  has 
refused  a  demand  for  or  exercised  acts  of  ownership  over  goods  delivered. 
Roth  v.  Painter,  supra.  And  in  any  case,  recovery  should  be  given  on 
general  theories  of  unjust  enrichment,  the  defendant  having  received 
something  for  which  he  has  given  no  compensation  and  which  it  is  his 
duty  to  make  good. 

This  reasoning,  however,  does  not  apply  to  the  third  class,  in  which 
the  principal  case  falls.    The  injured  party's  election  in  this  class  is  not 
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to  annul  the  contract,  but  to  consider  further  performance  on  his  part 
unnecessary  because  the  other  party  has  not  done  that  upon  which  such 
performance  was  conditioned.  All  rights  which  accrued  before  breach 
remain  in  full  force  and  full  remedy  may  be  had  by  the  injured  party  in 
a  contract  action.  The  question  in  this  class,  then,  is  whether  the  party 
may  waive  his  contract  action  for  one  in  quasi.  Unquestionably  the 
quasi-contractual  action  is  borrowed  from  the  Roman  Law,  Pothier  on 
Obligations,  Vol.  II,  328,  where  in  connection  with  express  contracts  it 
was  allowed  only  where  there  was  a  mistake  in  the  inception  of  the  con- 
tract, or  an  immoral  or  illegal  contract,  or  where  there  was  performance 
on  one  side  only  of  a  contract  of  exchange,  Ledlie's  Sohm's  Institutes 
423-427,  the  theory  governing  the  last  case  being  that  the  promise  alone 
of  the  defendant  was  no  consideration  and  that  the  latter  was,  therefore, 
enriched  without  giving  anything  in  return.  Ledlie's  Sohm's  Institutes 
391.  The  rapid  extension  of  the  field  of  this  action  in  the  common  law 
is  probably  accounted  for  by  the  fact  that  in  the  competition  between 
law  and  equity  it  proved  a  most  valuable  instrument  for  applying  equi- 
table remedies  under  legal  guise.  Kerly's  History  of  Equity  86;  2  Harv. 
Law  Rev.  66,  69.  There  was  no  reason  for  the  law  to  give  a  quasi-con- 
tractual action  where  the  remedy  at  law  was  adequate,  which  was  ad- 
mittedly the  case  where  an  express  contract  existed.  The  argument 
that  the  quasi-contractual  action  is  more  just  is  seriously  questioned. 
Without  abandoning  the  theory  of  contracts  entirely,  it  is  hard  to  see 
how  the  law  can  say  that  as  between  the  parties  the  contract  it  implies 
is  more  just  than  the  one  they  make  for  themselves. 


The  Position  of  An  Innocent  Purchaser  in  Equity. — When  one 
has  an  equity  charged  upon  an  estate  he  may  have  his  equitable  rights 
enforced  against  a  purchaser  who  takes  legal  title  with  notice  of  the 
existing  charge  upon  the  estate.  But  in  the  case  of  a  purchaser  for 
value  without  such  notice  there  is  another  party  who  has  been  defrauded 
and  whose  conscience  is  clear;  and  between  these  two  conflicting  equities 
the  fact  that  one  is  coupled  with  legal  title  is  decisive.  Townsend  v.  Little 
(1883)  109  U.  S.  504,  511.  Though  this  rule  arose  from  a  consideration  of 
both  elements,  Boone  v.  Chiles  (1836)  10  Pet.  177,  210;  German  etc.  Soc. 
V.  De  Lashmutt  (1895)  67  Fed.  399,  the  earlier  cases  were  prone  to  ascribe 
as  a  reason  for  refusing  to  act  in  such  cases  either  the  sole  fact  that  equity 
had  no  call  on  the  conscience  of  the  defendant,  Jerrard  v.  Saunders  (i794) 
2  Ves.  Jr.  457,  or  the  sole  fact  that  equity  should  protect  a  legal  title. 
Bassett  v.  Nosworthy  (1673)  Finch  102.  By  giving  undue  preference  to 
the  latter  element  some  courts  seem  to  have  reached  the  conclusion  that 
this  defense  cannot  operate  in  favor  of  the  purchaser  of  a  mere  equitable 
title  since  there  is  not  the  necessity  of  protecting  a  legal  title  and  a  prior 
equity  must  be  considered  superior  to  a  later  one.  Briscoe  v.  Ashhy  (Va. 
1874)  24  Grat.  454.  In  reason,  however,  the  rule  in  such  cases  should  be 
a  logical  counterpart  of  the  rule  with  regard  to  purchasers  at  law,  cf. 
Colyer  v.  Finch  (1856)  5  H.  L.  C.  905,  920;  Town  of  St.  Johnsbury  v. 
Merrill  (1882)  55  Vt.  165,  viz.,  that  the  claims  of  both  parties  should  be 
weighed  in  each  case,  and  that  the  point  of  priority  in  time  should  govern 
only  in  cases  where  the  equities  are  otherwise  equal.     Rice  v.  Rice  (1853) 
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2  Drew.  73;  Bailey  v.  Greenleaf  (1822)  7  Wheat.  46,  57;  Company  v. 
Dougherty  (1900)  62  Ohio  St.  586.  Unfortunately  the  opinions  in  which 
this  doctrine  is  announced  fail  to  lay  down  general  principles  for  the 
deterrnination  of  the  respective  merits  of  various  claims.  This  seems  to 
have  created  the  belief  that  the  particular  cases  which  apply  this  rule 
have  merely  formulated  exceptions  to  the  doctrine  that  between  equities 
the  prior  shall  prevail  A  recent  Virginia  case  well  illustrates  this.  A 
cestui  sought  to  have  her  trustee's  sale  set  aside  on  the  ground  of  fraud 
and  the  lands  charged  in  the  hands  of  a  subsequent  purchaser  for  value 
without  notice  of  a  subsequently  created  equity  of  redemption.  The 
majority,  resting  upon  the  ground  of  priority  and  not  being  able  to  find 
that  any  of  the  "exceptions"  existed,  decided  in  the  plaintiff's  favor, 
while  the  minority,  laying  down  the  doctrine  as  in  Rice  v.  Rice,  etc., 
supra,  find  a  stronger  equity  in  favor  of  the  defendant  from  slight  and 
imputed  negligence  of  the  plaintiff.  IVassertnan  v.  Metjger  (Va.  1906) 
54  S.  E.  893. 

Of  course  if  there  is  gross  negligence  or  fraud  upon  the  part  of  a  prior 
claimant  which  renders  possible  the  imposition  of  the  subsequent  fraud 
an  equitable  estoppel  is  found,  McNeil  v.  The  Bank  (1871)  46  N.  Y.  325; 
Briscoe  v.  Ashhy,  supra;  Softer  v.  The  Bonk  (1880)  54  Cal.  140;  Farrand 
V.  The  Co.  (1887)  L.  R.  40  Ch.  Div.  182.  But  these  and  like  questions 
arising  extrinsically  from  the  parties'  conduct  in  obtaining  their  claims 
are  not  so  difficult  of  determination  as  the  question,  how  far  will  equity 
recognize  one  claim  as  superior  to  another  from  the  intrinsic  nature  of 
the  claimant's  appeal  to  its  jurisdiction?  Equity  will  grant  preference 
to  the  party  who  calls  for  the  legal  title  as  a  result  of  its  cognizance. 
Lamar's  Ex'rs  v.  Hale  (1884)  79  Va.  147.  This,  on  the  ground  that 
such  a  party's  position  is  not,  in  the  eyes  of  equity,  far  different  from 
that  of  one  who  has  equal  equity  plus  legal  title,  shows  that  equity 
does  consider  such  a  claim  to  its  interference  superior,  in  its  intrinsic 
nature,  to  others.  But  whether  or  no  superior  weight  should  be  given 
to  an  "equitable  estate"  when  in  conflict  with  a  mere  "equity"  is  not  so 
readily  determinable  on  authority. 

An  equitable  estate  or  interest  is  held  to  be  a  real  beneficial  interest 
in  the  subject  thereof  itself  which  is  property  or  so  analagous  thereto 
that  it  will  be  treated  as  a  vested  interest  wherever  possible  by  courts 
of  equity.  St.  John  v.  Spaulding  (1873)  '  ^e  G.,  J.  &  S.  149,  167 — con- 
sidering a  cestui's  interest  in  equity;  Daggett  v.  Rankin  (1866)  31  Cal. 
321 — considering  the  interest  of  an  equitable  mortgagee;  2  Pomeroy 
§  684.  This  can  only  mean  that  such  interests  are  regarded  in  equity  as 
conferring  the  full  rights  and  obligations  of  a  vested  legal  estate  except 
when  such  interests  come  in  conflict  with  a  legal  estate.  On  the  other 
hand  we  find  a  court  of  equity  refusing  to  apply  a  residuary  clause  in 
the  New  York  Statute  of  limitation,  §  388,  to  an  action  for  the  cancel- 
lation of  a  fraudulent  issue  of  town  bonds,  and  barring  the  action  in  a 
shorter  period.  This  decision  is  justified  by  holding  that  although  the 
section  undoubtedly  applied  to  all  other  classes  of  equitable  actions  (see 
Gilmore  v.  Ham  (1894)  142  N.  Y.  i)  it  could  not  apply  to  mere  equities 
depending  for  their  existence  and  continuation  upon  the  court's  belief 
that  the  claimant  had  been  and  was  inequitably  situated.    Calhoun  v. 
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Maillard  (1890)  121  N.  Y.  69.  Moreover  equity  acts  with  more  hesita- 
tion and  greater  care  in  favor  of  such  a  claim  than  on  any  other  occasion, 
Basset  v.  The  Co.  (1867)  47  N.  H.  426.  Evidently,  then,  equitable  interests 
are  considered  superior  to  mere  equities,  and  it  is  inevitable  that  the 
leading  case  so  deciding  in  a  conflict  between  the  two  claims,  Phillips  v. 
Phillips  (1861)  4  De  G.,  F.  &  J.  208,  218,  should  be  found  fully  sustained 
in  2  Pomeroy,  Eq.  Jur.  §  775.  Thus  the  decision  in  the  Virginia  case 
could  only  be  reached  in  accordance  with  true  principles  by  pointing  out 
that  the  plaintiff  was  seeking  to  follow  a  trust  res,  as  appears  by  the  decree 
of  the  lower  court  (and  see  3  Lewin  on  Trusts  p.  1057,  §  11,  Am.  Ed. 
of  1888  and  Cave  v.  Cave  (1879)  I..  R.  15  Ch.  Div.  639)  and  that  both 
parties  had  therefore  equities  of  the  same  nature,  i.  e.  equitable  estates, 
neither  of  which  was  acquired  under  such  circumstances  as  to  create  an 
equitable  estoppel.  For  the  position  that  the  defense  of  bona  fide  pur- 
chaser for  value  has  no  application  when  the  estate  purchased  is  an  equi- 
table one  is  unsound. 


Liability  of  Municipality  for  Injury  by  its  Vessels  upon  Navi- 
gable Waters. — The  clearly  settled  doctrine  that  a  municipality  is  not 
liable  for  negligence  connected  with  the  operation  of  its  fire  departments 
is  beyond  doubt  to  be  placed  upon  the  general  ground  that  protection 
from  fire  is  a  function  involving  public  interests.  By  the  majority  of 
cases  the  explanation  given  is  that  the  maintenance  and  operation  of 
fire  departments  is  provided  by  the  city  not  in  its  ordinary  corporate 
capacity  but  as  a  part  of  the  State  government.  If  the  municipality  is 
acting  in  the  capacity  of  a  governmental  agency  it  cannot  be  held  for 
negligence,  since  those  guilty  of  the  lack  of  care  were  not  its  servants,  but 
those  of  the  State,  which  cannot  be  sued  for  lack  of  a  forum.  This  ex- 
planation is  unassailable  with  regard  to  fire  service,  if  the  test  of  the 
governmental  capacity  in  that  respect  is  the  fact  that  the  city  acts  "in 
obedience  to  an  act  of  the  legislature  *  *  *  in  pursuance  of  a  duty 
imposed  by  law,"  Hafford  v.  New  Bedford  (Mass.  i860)  16  Gray  297,  or 
that  the  act  is  one  "from  which  the  city,  as  a  corporation,  derives  no 
benefit  or  advantage."  Gillespie  v.  Lincoln  (1892)  35  Neb.  34.  But  a 
more  scientific  test  seems  to  be  furnished  by  the  question,  whether  the 
function  is  in  fact  one  of  general  state  government.  Jewett  v.  City  of 
New  Haven  (1871)  38  Conn.  368.  Under  this  criterion  it  is  much  less 
clear  that  the  city  operates  fire  departments  as  a  state  agent,  the  duty 
of  the  state  to  protect  from  fire  being  by  no  means  well  established.  Ap- 
parently influenced  by  this  consideration  certain  courts  have  inclined  to 
hold  that  fire  protection  is  a  local  function.  State  v.  Denny  (1888)  118 
Ind.  449,  470;  cf.  State  v.  Moores  (1895)  55  Neb.  480,  and  to  place  the 
exemption  of  municipalities  from  liability  upon  the  ground  of  public 
policy.  IVilcox  v.  Chicago  (1883)  107  111.  334.  However,  the  view  that 
fire  service  is  a  state  function  is  too  well  established  to  be  generally  at- 
tacked. Tislin  V.  Boston  (1870)  104  Mass.  87;  Dodge  v.  Granger  (1892) 
17  R.  I.  664;  Burrill  v.  Augusta  (1886)  78  Me.  118;  Hayes  v.  Oshkosh 
(1873)  33  Wis.  314. 

It  is  interesting  to  note  the  application  of  these  two  views  upon  lia- 
bility for  injury  caused  by  a  municipality's  vessels  upon  navigable  waters. 
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and  consequently  under  admiralty  jurisdiction.  The  Max  Morris  (1890) 
137  U.  S.  I.  In  the  leading  case  in  this  connection,  IVorkman  v.  The 
Mayor  of  New  York  (1900)  179  U.  S.  552,  reversing  the  lower  court, 
which,  in  accordance  with  the  general  rule,  had  held  the  city  not  liable, 
the  Supreme  Q)urt  held  that  the  city  of  New  York  was  liable  in  personam 
for  damage  caused  by  one  of  its  fire-boats,  the  fire  department  being 
"an  integral  branch  of  local  administration."  The  decision  is  a  square 
assertion  of  the  view  that  protection  from  fire  is  not  a  State  function. 
On  the  other  hand,  a  previous  federal  case,  Thompson  Nav.  Co.  v.  Chicago 
(1897)  79  Fed.  984,  had  reached  exactly  the  same  result  under  the  other 
theory.  Since  by  its  view  the  fire  service  was  a  State  function,  the  in- 
dividuals guilty  of  negligence  were  not  the  servants  of  the  city.  But  as 
the  liability  in  admiralty  may  be  based  on  the  ownership  of  the  vessel 
causing  the  injury,  the  city  as  owner  was  held  without  regard  to  its  re- 
lationship with  those  operating  the  vessel. 

Relying  upon  the  doctrine  of  IVorkman  v.  City  of  New  York,  supra, 
the  United  States  District  Court  for  the  District  of  Oregon  has  recently 
held  the  Port  of  Portland,  a  municipal  corporation  organized  with  purely 
governmental  functions,  for  harbor  maintenance,  to  be  liable  in  personam 
for  the  negligence  of  its  vessels.  U.  S.  v.  Port  of  Portland  (1906)  145  Fed. 
865.  On  account  of  the  peculiar  nature  of  this  "municipality,"  the 
decision  seems  to  have  carried  the  rule  of  IVorkman  v.  City  of  New  York 
to  unwarranted  lengths.  Clearly  the  liability  might  have  been  imposed 
under  the  theory  of  Thompson  Nav.  Co.  v.  Chicago,  supra,  since  the 
ownership  of  the  vessels  by  the  Port  was  undisputed.  It  might  equally 
well  have  been  placed  on  the  ordinary  theory  of  negligence,  the  State  in 
creating  a  municipality  of  solely  governmental  functions  with  power  to 
"sue  and  be  sued"  having  virtually  submitted  to  the  ordinary  tribunals 
in  respect  of  such  matters.  But  since  the  corporation  was  admittedly 
created  as  "an  arm  of  the  State,  to  perform  its  functions"  a  capacity 
entirely  inconsistent  with  "local  administration"  as  the  phrase  was  used 
in  IVorkman  v.  City  of  New  York,  it  would  seem  that  the  theory  of  the 
latter  case  was  entirely  inapplicable. 


Effect  of  Duress  upon  Marriage. — In  a  recent  Mississippi  case  in 
which  the  insured  was  coerced  into  a  marriage  by  duress,  which  was 
never  consummated  by  cohabitation  the  question  arose  whether  the 
"wife"  was  entitled  to  the  insurance  money  payable  to  the  "widow." 
The  court  held  that  the  pretended  wife  was  not  entitled  to  the  money 
because  she  was  not  the  widow  of  the  insured.  The  theory  of  the  case 
is  that  a  marriage  induced  by  such  duress  is  absolutely  void  and  liable 
to  collateral  attack.  Grand  Lodge  v.  Smith  (1906)  42  So.  89. 

Despite  a  great  deal  of  confusion  among  the  authorities,  the  almost 
unanimous  view  of  the  text  writers  is  that  such  marriage  is  absolutely 
void.  Bishop,  Mar.,  Div.  &  Sep.  §  450-550;  i  Tyler  Inf.  &  Cov.,  2nd  ed., 
Ch.  40;  2  Kent,  8  ed.,  40.  And  as  a  matter  of  principle  this  view  would 
seem  to  be  correct.  It  is  recognized  that  any  fraud  or  duress,  which 
prevents  the  mind  from  following  the  act,  vitiates  an  ordinary  contract, 
Foshay  v.  Ferguson  (1843)  5  Hill  155.     And,  although  marriage  is  some- 
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thing  more  than  a  contract,  it  seems  that  the  consensus  required  is  to  be 
tested  by  much  the  same  criterion.  Dalrymple  v.  Dalrymple  (i8ii)  2 
Hag.  Consis.  54,  104;  Terlat  v.  Gojon  (N.  Y.  1825)  Hop.  Ch.  478,  483, 
487.  If  the  fraud  is  of  such  character  as  to  prevent  either  party  from 
knowing  that  a  marriage  is  being  performed,  or  from  intending  to  enter 
into  it,  there  has  been  no  marriage.  The  same  is  true  if  either  party  acts 
under  such  a  degree  of  duress  as  to  prevent  the  independent  exercise  of 
his  will.  In  such  case  there  is  no  more  meeting  of  the  minds  than  if  the 
marriage  had  been  performed  without  the  knowledge  of  the  parties. 
Mountholly  v.  Andover  (1839)  11  Vt.  226.  If  the  marriage  is  void,  it 
follows  that  it  may  be  impeached  in  any  proceeding  in  which  it  is  drawn 
in  question.  Riddlesden  v.  iVogan  (1602)  Cro.  Eliz.  858;  Farmington  v. 
Somersworih  (1863)  44  N.  H.  589. 

The  weight  of  authority,  however,  is  that  the  marriage  is  only  void- 
able. State  v.  Lowell  Xi8(^)  78  Minn.  166;  Lacosie  v.  Guidro^  (1895)  47 
La.  Ann.  295;  Tompert  v.  Tomperi  (Ky.  1877)  13  Bush  326.  Of  these 
cases,  those  involving  fraud  or  duress  which  merely  act  upon  the  mind 
to  the  extent  of  influencing  the  intention  without  supplanting  the  will, 
are  supportable.  But  they  lay  down  the  doctrine  more  broadly  that 
fraud  and  duress  in  any  case  can  render  the  marriage  only  voidable  and 
the  dicta  of  many  judges  and  statutes  in  many  States  show  this  to  be 
the  prevailing  view.  Henninger  v.  Lomas  (1896)  145  Ind.  287,  298; 
Todd  V.  Todd  (1892)  149  Pa.  St.  60.  This  view  of  the  majority,  it  is 
believed,  rests  on  a  misconception  of  the  effect  of  the  other  doctrine. 
This  was  forcibly  expressed  in  Tompert  v.  Tompert,  supra.  "A  void 
marriage  is  incapable  of  ratification — neither  party  is  bound;  the  guilty 
and  the  innocent  are  alike  at  liberty  to  disregard  it.  If  such  marriage 
as  this  is  void  the  guilty  party  may  set  up  his  or  her  fraud  to  escape  the 
responsibilities  incident  to  the  marriage  relation."  This  is  not  sound.  The 
guilty  party  clearly  has  no  standing  to  secure  a  decree  of  annulment, 
and  in  any  collateral  proceeding  will  be  estopped  to  set  up  his  own  wrong. 
Furthermore,  it  is  not  true  that  the  marriage,  if  deemed  void,  is  beyond 
the  possibility  of  ratification.  Even  in  the  case  where  one  of  the  parties 
is  insane,  the  marriage,  though  clearly  void,  may  be  ratified  upon  a  sub- 
sequent return  to  sanity.  Cole  v.  Cole  (Tenn.  1857)  5  Sneed  57.  The 
same  possibility  exists  in  the  case  where  the  ratifying  party  has  been 
under  duress.  Hampstead  v.  Plaistow  (1869)  49  N.  H.  84.  The  con- 
trary cannot  be  maintained  without  attacking  the  entire  doctrine  of 
ratification.  This  is  especially  undesirable  where  the  sanctity  of  the 
family  relation  and  the  legitimacy  of  children  are  involved.  The  niceties 
of  logic  should  not  outweigh  the  requirements  of  policy  when  by  rati- 
fication the  real  intent  of  the  parties  to  accept  the  marriage  state  is 
effectuated.  It  may  be  argued  that  since  a  void  marriage  ratified  amounts 
to  practically  the  same  thing  as  a  voidable  marriage  not  disaffirmed, 
there  is  no  reason  for  quarreling  with  the  latter  doctrine.  But  there 
may  be  important  differences  under  the  two  views.  As  an  instance,  at 
common  law  the  husband  is  entitled  to  his  wife's  property  and  the  mar- 
riage destroys  the  right  of  action  for  ante-nuptial  torts.  So  that  under 
the  majority  view,  the  husband  could  control  the  wife's  property  until 
the  marriage  was  set  aside,  and  the  duress,  though  destroying  every  sem- 
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blance  of  consent,  could  be  no  defense  to  the  wife's  heirs  when  raised  in 
a  collateral  proceeding. 

Though  it  is  believed  that  the  weight  of  authority  is  that  fraud  or 
duress  merely  renders  a  marriage  voidable,  some  writers  have  gone  astray 
in  citing  for  this  proposition  cases  that  decree  an  annulment  of  the  mar- 
riage, their  reason  evidently  being,  that  a  void  marriage  needs  no  decree 
of  annulment,  but  is  on  account  of  an  inherent  defect,  null  and  of  no 
effect.  (See  cases  cited  in  79  Am.  St.  Rep.  371).  While  it  is  true  that 
a  void  marriage  requires  no  decree  of  court  to  make  it  void,  yet  courts, 
as  a  matter  of  procedure,  and  properly  so,  grant  a  decree  of  annulment 
as  a  matter  of  form  and  safety. 


RECENT    DECISIONS, 

Administrative  Law — Mandamus: — Appeal  after  Compliance  with 
Unauthorized  Writ. — The  defendant  Board  of  Elections  was  required 
by  statute  to  cause  election  notices  to  be  published  in  four  newspapers 
advocating  the  principles  of  the  Democratic  party,  which  duty  they  had 
admittedly  failed  to  perform.  The  petitioner,  editor  of  a  Democratic 
newspaper,  applied  for  a  peremptory  writ  of  mandamus  commanding 
the  defendants  to  convene  and  designate  his  newspaper.  The  writ,  how- 
ever, commanded  the  defendants  to  designate  four  newspapers  advo- 
cating the  candidacy  of  H.,  the  Democratic  candidate  for  governor.  The 
defendants  complied  and  then  appealed.  Held,  that  no  appeal  would  bp 
allowed,  since  it  would  be  useless.  People  ex  rel.  Quinn  v.  Voorhis  (App. 
Div.  1906)  100  N.  Y.  Supp.  718. 

Mandamus  will  lie  to  compel  subordinate  tribunals  performing 
judicial  -and  discretionary  fvmctions,  to  act,  but  not  to  compel  them  to 
act  in  a  particular  way.  People  ex.  rel.  Francis  v.  Common  Council  (1879) 
78  N.Y.  33 ;  People  ex.  rel.  Millard  v.  Chapin  {i88j)  104  N.Y.  96.  The  peti- 
tioner's prayer  for  relief  could  therefore  not  have  been  granted.  Moreover, 
since  the  relief  granted  cannot  extend  beyond  that  asked  for,  Bangor  v. 
Commissioners  (1895)  87  Me.  294;  School  District  v.  Lauderbough  (1883) 
80  Mo.  190,  and  since  the  writ  in  the  principal  case  required  the  defendants 
to  designate  papers  supporting  a  certain  candidate,  in  excess  of  their  statu- 
tory power,  People  ex  rel.  Bailey  v.  Supervisors  (1851)  12  Barb.  217;  Rice 
V.  Walker  {iBj6)  44  la.  458,  the  action  of  the  lower  court  was  unauthor- 
ized and  void,  and  the  defendants'  appeal  should  have  been  successful. 
But  since  the  extraordinary  remedy  of  mandamus  can  never  be  invoked 
to  do  a  useless  thing,  Aff  v.  Hopkins  (1894)  57  111.  App.  529;  Potts  v. 
Tuttle  (1890)  79  la.  253;  Clark  v.  Miller  (1874)  54  N.  Y.  528,  the  appeal 
in  the  principal  case  was  properly  dismissed. 

Administrative  Law — Public  Officer — Re-election  to  Same  Term 
AFTER  Removal. — Section  2462  of  the  General  Statutes  of  Kansas,  1901, 
provided  that  "for  a  failure  or  neglect  of  official  duty  in  the  enforcement 
of  this  act,  any  of  the  city  or  county  officers  may  be  removed  by  civil 
action."  The  defendant  was  removed  from  office  in  quo  warranto  pro- 
ceedings, the  judgment  declaring  him  disqualified  from  holding  the  office 
for  the  remainder  of  the  term.  Subsequently  at  a  special  election  he  was 
re-elected  to  fill  the  vacancy,  and  took  possession  of  the  office.  Held,  the 
defendant  was  in  contempt  of  court.  State  v.  Rose  (Kan.  1906)  86 
Pac.  296. 

A  judgment  of  ouster  in  quo  warranto  would  ordinarily  simply  pre- 
vent the  defendant  from  holding  under  the  title  put  in  issue,  and  would 
not  prevent  him  holding  under  another  title  not  in  issue.  State  v.  Smith 
(1891)  17  R.  I.  415.  The  court  in  the  principal  case  decided  that  the 
above  section  expressed  the  legislative  mtent  that  the  incumbent  re- 
moved should  be  disqualified  from  holding  the  office  during  the  remainder 
of  the  term.  This  interpretation  seems  rather  extreme.  See  Dillon, 
Mun.  Corp.,  ^th  ed.,  §  248  citing  State  v.  Jersey  City  (1856)  25  N.  J. 
(i  Dutch.)  536.     See  also  State  v.  Dart  (1894)  57  Minn.  261. 

Conflict  of  Laws — Usury — Mortgages. — A  contract  for  the  loan  and 
repayment  of  money  upon  terms  valid  in  Massachusetts  but  usurious  in 
New  York,  was  made  in  Massachusetts  by  two  citizens  thereof,  the  loan 
and  repayment  to  be  made  in  the  same  state,  secured  by  a  mortgage  ex- 
ecuted in  Massachusetts  on  real  estate  in  New  York.  Held,  the  mortgage 
was  not  void,  for  the  laws  of  New  York  did  not  apply.  Manhattan  Life 
Ins.  Co.  V.  Johnson  (1906)  loi  N.  Y.  Supp.  65. 
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Though  a  contract  is  ordinarily  governed  by  the  law  of  the  place  where 
it  is  made,  Fitch  v.  Ramer  (i860)  i  Flipp.  15,  under  a  conflict  of  laws, 
the  law  of  the  place  of  performance  governs.  Curtis  v.  Leavitt  (1857) 
15  N.  Y.  9;  Robinson  v.  Bland  (1760)  2  Burr.  1077.  Though  on  prin- 
ciple, therefore,  interest  should  be  governed  by  the  law  of  the  place  of 
payment.  Cutler  v.  Wright  (i860)  22  N.  Y.  472;  Caesar  v.  Capell  (1897) 
83  Fed.  403,  an  exception  is  made  in  the  case  of  usury,  when  necessary 
to  avoid  a  forfeiture.  Balmev.  Wombough  (1862)  38  Barb.  352;  Wayne 
etc.  Bankv.  Low  (1880)  81  N.  Y.  566;  2  Kent,  Com.  460;  Curtis  v.  Leavitt, 
supra;  Peck  v.  Mayo  (1842)  14  Vt.  33.  Moreover,  in  New  York  the  same 
exception  has  been  made  where  the  loan,  or  the  contract  to  loan  or  repay 
was  made  outside  of  the  jurisdiction  offended,  but  the  execution  of  the 
bond  or  note  was  within  it.  Western  etc.  Co.  v.  Kilderhouse  (1882)  87 
N.  Y.  430.  If  the  loan  is  valid  where  made,  therefore,  provision  for 
repayment  in  New  York  or  the  execution  of  the  mortgage  therein,  should 
not  vitiate  the  transaction  when  sued  upon  in  New  York.  See  Williams 
v.  Fitzhugh  (1868)  37  N.  Y.  444;  Cope  v.  Wheeler  (1869)  41  N.  Y.  303. 
Some  earlier  cases  held  that  if  the  mortgage  involved  title  to  realty,  the 
lex  situ  governed.  Chapman  v.  Robertson  (N.  Y.  1837)  6  Paige  627;  God- 
dard  v.  Sawyer  (1864)  9  Allen  78;  McGoon  v.  Scales  (1869)  9  Wall.  23 
but  the  weight  of  authority  supports  the  principal  case  in  holding  that 
the  mortgage,  being  merely  incident  to  the  contract,  does  not  change  its 
operation,  and  if  the  contract  is  valid  by  the  above  rules,  the  mortgage  is 
not  void  on  the  ground  of  usury  under  the  lex  situ.  De  Wolf  v.  Johnson 
(1825)  10  Wheat.  367,  Cope  v.  Wheeler,  supra. 

Constitutional  Law — Foreign  Corporations — Service  of  Sum- 
mons ON  State  Auditor — Due  Process  of  Law. — A  statute  authorized 
service  of  summons  upon  the  state  auditor  as  service  upon  any  foreign 
corporation  against  which  a  cause  of  action  should  accrue  to  a  citizen  or 
resident  of  the  state.  In  an  action  against  a  foreign  corporation  doing 
business  in  the  state  a  personal  judgment  was  rendered  based  upon  a 
service  under  this  statue.  Held,  the  statute  was  unconstitutional.  Cella 
Com.  Co.  V.  Bohlinger  (1906)  147  Fed.  414. 

Of  course  a  state  either  can  condition  the  entrance  of  a  foreign  cor- 
poration within  its  limits  upon  consent  to  such  service,  Merchants  Mfg. 
Co.  V.  Ry.  Co.  (1882)  13  Fed.  358;  Knapp,  Stout  &  Co.  v.  Nat.  Ins.  Co. 
(1887)  30  Fed.  607,  or  can  by  a  proceeding  in  rem  use  any  foreign  cor- 
poration's property  within  the  state  to  discharge  the  corporation's  lia- 
bilities. See  Moulin  v.  Ins.  Co.  (1853)  24  N.  J.  L.  (4  Zab.)  222,  244. 
The  objectionable  feature  of  the  statute  in  the  principal  case  was  its 
authorization  of  a  personal  judgment  against  a  foreign  corporation  not 
doing  business  in  the  state  and  consequently  not  withm  the  state's  juris- 
diction. This  was  clearly  contrary  to  the  fourteenth  amendment. 
Pennoyer  V.  Neff  (1877)  95  U.S.  714,  733;  St.  Clair  v.  Cox  (1882)  106 
U.  S.  350.  The  objectionable  part,  moreover,  was  so  inseparably  em- 
bodied in  the  act  under  the  general  terms  used,  that  the  court  was  bound 
to  construe  the  act  as  an  entirety.  But  cf .  Conn.  etc.  Ins.  Co.  v.  Spratley 
(1899)  172  U.  S.  602. 

Constitutional  Law — Interstate  Commerce — Employers'  Liability 
Act. — One  Brooks  employed  by  the  defendant  on  one  of  its  locomotives 
engaged  in  interstate  commerce  was  killed  by  reason  of  the  negligence  of 
a  fellow  employee.  Upon  suit  for  damages  by  the  plaintiff  adminis- 
tratrix under  and  by  virtue  of  the  Employers'  Liability  Act  approved 
by  Congress  June  11,  1906,  the  defendant  demurred.  Held,  the  act  was 
unconstitutional.  Brooks  v.  The  Southern  Pacific  Co.  (U.  S.  C.  C.  West. 
Dist.  Ky.  Dec.  31,  1906). 

One  Howard,  a  locomotive  fireman,  received  certain  injuries  in- 
flicted by  the  defendant  railroad  companies  from  which  he  died.  The 
plaintiff  administratrix  of  said  Howard  sued  the  defendants  for  damages 
vmder  and  by  virtue  of  the  act  of  Congress,  approved  June  1 1,  1906,  com- 
monly known  as  the  Employers'   Liability  Act.     The  defendants  de- 
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murred.  Held,  the  act  was  unconstitutional.  Howard  v.  The  III.  Cent. 
RR.  Co.  et  al.  (U.  S.  C.  C.  West  Dist.  Tenn.  West.  Div.  Jan.  i,  1907). 
See  Notes  p.  116. 

Constitutional  Law — Pardon — Effect  op  Breach  of  Condition. — 
The  constitution  of  Idaho  provided  for  a  "Board  of  Pardons"  with  power 
to  grant  pardons  "upon  such  conditions  as  they  may  impose."  The 
petitioner  was  pardoned  upon  the  condition  that  he  remain  m  the  state, 
report  each  month  to  the  warden,  be  returned  to  the  penitentiary  at  will 
of  the  Board  of  Pardons  and  in  the  latter  event  happening  he  was  to 
serve  the  full  unexpired  term  of  his  original  sentence.  Held,  the  petitioner 
was  virtually  a  prisoner  during  his  parole,  and  therefore  the  condition 
was  unconstitutional  as  being  an  infringement  of  the  judicial  power  to  im- 
pose sentences  and  furthermore  that  the  period  of  the  parole  must  be 
deducted  from  the  tmexpired  term  of  the  sentence.  Ex  parte  Prout  (Id. 
1906)  86  Pac.  275. 

The  constitutional  provision  above  should  be  considered  as  declara- 
tive of  the  common  law  that  pardons  may  be  granted  upon  conditions  that 
are  not  illegal,  immoral,  or  impossible  of  performance.  State  v.  Barnes 
(1889)  32  S.  C.  14;  People  V.  Burns  (1894)  77  Hun  92,  aff'd.  143  N.  Y. 
665.  Infliction  of  a  lighter  punishment  as  a  condition  of  pardon  is  uni- 
formly held  a  legal  condition,  Ex  parte  Wells  (1855)  18  How.  307,  and  the 
other  condition  in  the  principal  case  that  upon  breach  of  any  condition 
the  prisoner  serve  out  the  full  unserved  time  of  his  original  sentence 
seems  to  be  merely  giving  expression  to  what  if  omitted  should  have  been 
implied  as  a  matter  of  law,  Arthur  v.  Craig  (1878)  48  la.  264;  Lee  v. 
Murphy  (Va.  1872)  22  Grat.  789;  Com.  v.  Haggerty  (Pa.  1869)  4  Brewst. 
326,  unless  changed  by  Statute,  West's  Case  (1873)  m  Mass.  443.  It  is 
submitted  that  the  court  has  been  led  astray  by  the  error  pointed  out 
in  Ex  parte  Wells,  supra,  at  page  315;  viz.,  in  considering  the  condition 
of  a  pardon  as  an  exercise  of  a  new  power  instead  of  as  an  incident  of  the 
pardon. 

Constitutional  Law — Taxation — Private  Purpose.-^^A  statute  di- 
rected $25  quarterly  to  be  paid  out  of  a  fvmd  raised  by  taxation  to  every 
indigent,  adult,  blind  person  within  the  county.  Held,  the  statute  was 
unconstitutional.  Auaitor  of  Liicas  County  v.  State  ex.  rel.  Boyles  (Ohio 
1906)  78  N.  E.  955. 

Taxation  must  be  for  a  public  purpose.     Loan  Ass'n.  v.    Topeka 

(1874)  20  Wall.  665.  The  Legislature  decides  what  is  a  proper  purpose; 
Sharpless  v.  Mayor  (1853)  21  Pa.  St.  147,  but  where  it  has  obviously 
overstepped  its  authority  the  courts  may  declare  the  tax  unconstitutional; 
Freelatuf  V.  Hastings  (1865)  10  Allen  570,  575,  and  the  Legislature's 
declaration  that  the  purpose  is  a  public  one  will  not  prevent  its  uncon- 
stitutionality where  it  is  private  in  effect.  Tyson  v.  School  Directors 
(1845)  51  Pa.  St.  9,  21;  I  Cooley,  Tax.  183.  Where  the  purpose  is  lawful, 
the  means  are  in  the  discretion  of  the  Legislature.  McCulloch  v.  Mary- 
land (181 9)  4  Wheat.  316.  But  if  the  means  adopted  will  evidently 
cause  the  money  to  be  appropriated  to  a  private  purpose  the  court  may 
declare  the  tax  unconstitutional,  just  as  the  courts  deny  the  Legislature's 
power  of  conclusive  definition.  Hitchcock  v.  St.  Louis  (1872)  49  Mo.  434. 
See,  McCulloch  v.  Maryland,  supra,  325 ;  St. Mary's  School  v.  Brown  (1876) 
45  Md.  310.  The  support  of  the  indigent  blind  is  a  public  purpose.  Booth 
V.  Town  of  Woodbury  (1864)  32  Conn.  118,  but  the  donation  of  money  to 
an  individual  to  use  at  his  will,  Bush  v.  Board  of  Supervisors  (1899)  159 
N.  Y.  212,  or  the  repair  of  private  fortunes,  State  v.  Osawkee  Township 

(1875)  14  Kans.  418,  or  the  furtherance  of  private  business,  Clee\.  Landers 
(1889)  74  Mich.  692,  is  not.  As  the  avowed  and  actual  purpose  in  the 
principal  case  is  public,  and  as  it  is  not  obvious  that  the  means  of  distri- 
bution would  cause  its  employment  for  any  private  purpose,  the  statute 
should  have  been  upheld. 
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Contracts — Offer  of  Reward — Acceptance. — ^The  defendant,  as 
sheriff  of  a  county,  offered  a  reward  "for  the  arrest  of  each  of  the  parties 
convicted"  of  a  certain  bank  robbery  and  murder.  The  plaintiff,  know- 
ing of  this  offer,  gave  information  which  led  to  the  arrest  of  the  criminal, 
who  was  subsequently  convicted,  largely  on  evidence  furnished  by  the 
plaintiff.  Held,  Hook  J.,  dissenting,  that  the  plaintiff  could  not  recover 
the  reward.     McClaughtry  v.  King  (1906)  147  Fed.  463. 

Man}'  jurisdictions  construe  such  an  offer  literally,  and  hold  that  the 
acceptance  contemplated  is  an  actual  arrest.  Evertnan  v.  Hyman  (1891) 
3  Ind.  App.  459;  Juniata  Co.  v.  Macdonald  (1888)  122  Pa.  St.  115.  But 
the  arrest  may  be  made  through  an  agent,  who  may  be  a  police  officer 
acting  not  as  such  but  solely  under  the  direction  of  the  one  claiming  the 
reward-  Ralls  Co.  v.  Stephens  (1904)  104  Mo.  App.  115.  In  other 
jurisdictions,  however,  it  is  held  that  a  recovery  under  such  an  offer  may 
be  had  by  one  who  gives  information  leading  to  the  arrest.  Crawshaw  v. 
City  of  Roxbury  (1856)  7  Gray  374;  Haskell  v.  Davidson  (1898)  pi  Me. 
488;  .6^55^  V.  Z>yer  (1864)  9  Allen  151 ;  /CTtMM  v.  Bawfe  (1903)  118  Wis.  537. 
This  would  seem  to  be  the  sounder  view.  In  some  cases  it  is  indicated  by 
the  wording  of  the  offer  that  an  actual  arrest  is  contemplated  as  accept- 
ance. Shuey  v.  U.  S.  (1875)  92  U.  S.  73;  Sias  v.Hallock  (1879)  14  Nev. 
332.  But  where  the  wording  of  the  offer  is  simply  "for  the  arrest,"  or  "for 
the  arrest  and  conviction,"  and  no  attending  circumstances  are  shown 
which  would  lead  to  the  conclusion  that  an  actual  arrest  was  contem- 
plated in  the  offer,  it  appears  that  the  service  contemplated  is  substan- 
tially performed  by  giving  information  leading  to  the  arrest.  In  the 
principal  case,  therefore,  the  dissenting  opinion  is  preferable. 

Contracts — Rescission — Right  to  Subsequent  Quasi-Contractual 
Action. — A  contract  for  the  sale  of  cattle  by  the  defendant  to  the 
plaintiff  was  made,  under  which  the  defendant  was  to  deliver  the 
cattle  at  a  specified  time  and  place.  The  defendant  did  not  so  deliver 
them,  and  the  plaintiff  brought  an  action  for  that  part  of  the  purchase 
money  already  paid.  Held,  that  the  defendant  had  "wrongfully  re- 
scinded," and  that  the  plaintiff  might  in  quasi-contracts  recover  the 
money  paid  by  him.  Wtlliam  HanleyCo.v.  Combes  (Or.  1906)  87  Pac. 
143.     See  Notes,  p.  123. 

Criminal  Law — Forgery — Interpretation  of  Statute. — The  de- 
fendant, a  bounty  inspector  made  and  delivered  a  bounty  certificate, 
certifying  that  a  third  person  had  exhibited  skins  to  him  and  filed  the 
necessary  affidavits,  both  of  which  facts  were  false  and  known  to  be  false 
by  defendant.     Held,  such  certificate  was  a  forgery  under  Pol.  Code  §  3078, 

Providing  that  any  person  who  shall  falsely  make  a  certificate  relating  to 
ounties  on  wild  animals  shall  be  guilty  of  forgery.     In  re  Terrett  (Mont. 
1906)  86  Pac.  266. 

In  the  construction  of  similar  statutes,  the  weight  of  authority  does 
not  support  the  principal  case,  but  favors  the  view  that  the  "falsely 
making"  has  reference  not  to  the  contents  or  tenor  of  the  instrument, 
but  to  its  genuineness,  the  falsity  consisting  in  its  purporting  to  be  the 
instrument  of  some  person  other  than  the  one  actually  signing.  Com- 
monwealth V.  Foster  (1873)  ^^4  Mass.  319;  State  v.  Young  (1865)  46 
N.  H.  266;  U.  S.  V.  Moore  (1894)  60  Fed.  738;  U.  S.  v.  Cameron 
(Dak.  1882)  13  N.  W.  561.  This  construction  is  in  accord  with  the  gen- 
eral rule  at  common  law,  although  an  exception  was  made  in  the  case  of 
a  deed  antedated  by  the  grantor,  so  as  to  make  it  appear  valid,  as  against 
what  was  in  fact  a  prior  deed  of  grantor.  3  Coke,  Inst.  169;  Queen  v. 
Ritson  (1869)  L.  R.  i  C.  C.  200. 

Damages — Exemplary  Damages — Theory  of. — In  an  action  for  assault 
and  battery  of  aggravated  nature,  punitive  damages  were  allowed.  The 
defendant  had  previously  been  punished  in  a  criminal  prosecution  for  the 
same  assault.  Held,  the  allowance  of  punitive  damages  was  not  error. 
Doerhoefer  v.  Shewmaker  (Ky.  1906)  97  S.  W.  7.     See  Notes,  p.  122. 
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Domestic  Relations — Alimony — Assignability. — The  complainant 
sought  to  set  aside  her  assignment  of  alimony  which  was  due  when  as- 
signed. Held,  her  prayer  should  be  granted.  Fournier  v.  Glutton  (Mich. 
1906)  109  N.  W.  425. 

The  non-assignability  of  alimony  not  yet  due  is  generally  recognized, 
largely  because  of  public  policy,  Jordan  v.  Westerman  (1886)  62  Mich. 
170;  Lynde  v.  Lynde  (1902)  64  N.  J.  Eq.  736,  as  well  as  because  of  the 
personal  nature  of  the  claim.  In  re  Robinson  (1884)  L.  R.  '27  Ch.  Div. 
160;  Kempster  v.  Evans  (1892)  81  Wis.  247.  But  the  principal  case 
presents  the  apparently  novel  question  whether  a  past  due  installment  is 
also  non-assignable.  Although  alimony  "is  property  in  one  sense"  yet 
it  "is  not  strictly  a  debt  due  to  the  wife,  but  rather  a  general  duty  of 
support  made  specific  and  measured  by  the  court,"  and  "it  is  a  specific 
fund  provided  for  a  specific  purpose,  with  restraint  and  limitation  written 
all  over  its  face  by  the  very  law  and  decree  which  brought  it  into  exist- 
ence." Romaine  v.  Chauncey  (1892)  129  N.  Y.  566.  Since  pensions, 
created  by  statute,  are  by  statute,  U.  S.  R.  S.  §  §  4745.  4747.  made  non- 
assignable not  only  as  to  future  but  also  as  to  presently  or  past  due  in- 
stallments, it  would  seem  that,  analogously,  alimony,  created  by  chancery, 
could  also  by  chancery  be  made  non-assignable,  not  only  as  to  future  but 
also  as  to  past  due  installments,  and  that  the  public  policy  which  governs 
the  creation  of  alimony  could  consistently  be  invoked  as  a  ground  for 
the  court's  continuing  to  oversee  its  direction  and  disposition  until  actu- 
ally in  the  hands  of  the  beneficiary  designed  by  the  decree. 

Domestic  Relations — Breach  of  Marriage  Promise — Incurable 
Disease  as  a  Defense. — The  defendant  became  engaged  to  the  plaintiff 
knowing  that  the  plaintiff  had  consumption  in  an  incurable  form.  Held, 
that  the  plaintiff's  disease  constituted  a  valid  defense  for  defendant's 
breach  of  promise.     Grover  v.  Zook  (Wash.   1906)  87  Pac.  538. 

If  one  party  to  a  contract  to  marry  conceals  a  material  fact  such  as 
chastity  or  serious  disease  existing  at  the  time,  the  other  party  has  a 
defense  of  fraud  to  a  suit  for  breach  of  promise.  Gring  v.  Lerch  (1886) 
112  Penn.  St.  244,  s.  c.  56  Am.  Rep.  314.  Also,  where  subsequent  to  the 
promise  one  party  is  afflicted  without  his  fault  with  a  dangerous  incurable 
disease,  performance  is  excused.  Sanders  v.  Coleman  (1899)  87  Va. 
690,  s.  c.  41  L.  R.  A  581;  Shackelford  v.  Hamilton  (1892)  13  Ky.  80,  s.  c. 
40  Am.  St.  Rep.  166.  The  facts  of  the  principal  case  bring  it  within 
neither  of  the  above  rules  and  its  decision  seems  one  of  first  impression. 
The  doctrine  that  such  a  contract  is  against  public  policy  because  the 
disease  is  contagious  and  transmissible  to  the  children  of  a  marriage, 
while  appearing  reasonable,  may  easily  be  carried  to  an  extreme. 

Domestic  Relations — Divorce — Prohibition  of  Remarriage — Sub- 
sequent Marriage  Outside  Jurisdiction. — The  plaintiff's  husband 
was  divorced  under  a  statute  prohibiting  his  remarriage  within  a  year. 
He  married,  however,  outside  the  jurisdiction  before  the  year  had  elapsed. 
Held,  that  the  marriage  was  void  in  the  jurisdiction,  but  became  valid 
by  ratification  after  the  disability  was  removed  at  the  end  of  the  year. 
Mock  V.  Chaney  (Col.  1906)  87  Pac.  538. 

Since  remarriage  outside  the  jurisdiction  after  such  a  prohibition 
as  in  the  principal  case  can  be  declared  void  within  the  jurisdiction  by 
the  Legislature,  Cytale  v.  Tully  (1890)  41  Fed  753;  Mass.  Pub.  States  c. 
145  §  §  4.  10;  note,  60  Am.  St.  Rep.  941,  whether  such  remarriage  is  void 
or  not  is  a  question  of  legislative  intent.  By  the  great  weight  of  authority 
under  such  a  prohibition  if  there  is  a  remarriage  within  the  jurisdiction, 
the  Legislature  is  taken  to  have  meant  it  to  be  void,  i  Bishop,  Mar.,  Div. 
&  Sep.  §  707  n.  6;  but  see,  2  id.  §  1621;  while  if  a  remarriage  takes 
place  out  of  the  jurisdiction  it  is  to  be  considered  valid,  note  61  Am.  St. 
Rep.  941.  This  interpretation  of  the  Legislative  intent  seems  difficult 
to  support.  The  view  of  the  principal  case  seems  more  reasonable,  see 
Williams  v.  Oates  (N.  C.  1845)  5  Ired.  535,  while  the  doctrine  of  ratification 
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removes  in  many  cases  the  undesirable  results  which  follow  from  void 
marriages. 

Domestic  Relations — Marriage  Under  Duress — Void  or  Voidable. 
— The  plaintiff's  husband  was  coerced,  by  threats  against  his  life,  into 
marrying  the  plaintiff.  Held,  that  the  plaintiff  was  not  entitled  to  the 
insurance  money  payable  to  the  "widow."  Grant  Lodge  v.  Smith  (Miss. 
1906)  42  So.  89.     See  Notes,  p.  128. 

Equity — Decrees  Enforcing  Forfeiture. — Lessees  for  fifty  years  cove- 
nanted to  build  a  new  building  on  the  leased  premises  to  be  completed 
within  five  years.  The  lease  provided  a  forfeiture  in  case  of  breach  by 
the  lessee  of  any  covenant.  The  building  was  not  begun  at  the  end  of 
the  five  years  and  the  lessor  gave  notice  of  his  intention  to  enforce  the 
forfeiture.  Subsequently  the  lessees  were  declared  bankrupts.  Held, 
that  a  decree  of  the  bankruptcy  court  directing  the  trustee  to  surrender 
the  premises  although  acknowledged  to  be  a  decree  enforcing  a  forfeiture 
would  be  affirmed.     Lindeke  v.  ^4^5.  Realty  Co.  (1906)  146  Fed.  630. 

The  ordinary  rule  is  that  equity  will  not  affirmatively  aid  a  forfeiture. 
A  justifiable  exception  has  been  made  in  the  case  of  gas  and  oil  leases  on 
the  ground  that  there  is  no  remedy  in  law  and  that  by  no  other  means 
than  by  the  enforcement  of  the  forfeiture  can  the  lessor  get  justice.  6 
Columbia  Law  Review  467.  The  decision  in  the  principal  case  extends 
this  exception  from  gas  and  oil  lease  cases  upon  which  it  rests  as  authority 
to  all  cases  where  the  reasons  for  the  exception  exist.  This  step  in  ad- 
vance is  a  commendable  one.     See  Ry.  Co.  v.  Ragsdale  (1876)  54  Miss.  200. 

Equity — Election — Postnuptial  Settlement  in  Lieu  of  Dower. — 
A  husband  executed  an  unsealed  writing  a  few  months  before  he  died, 
by  which  he  gave  his  wife  a  certain  house  and  lot,  the  most  valuable  of 
the  three  that  he  owned,  in  pursuance  of  an  antenuptial  promise  in  con- 
sideration of  marriage.  Held,  that  she  could  recover  the  house  and  lot 
in  equity  only  upon  condition  that  she  released  her  dower  in  the  other 
two.     Cowdrey  v.  Cowdrey  (N.  J.  1906)  64  Atl.  98. 

The  doctrine  of  equitable  election  is  applicable  to  deeds  as  well  as  to 
wills,  Moore  v.  Butler  (1805)  2  Sch.  and  L.  250,  266;  Barrier  v.  Kelly 
(1903)  82  Miss.  233,  although  cases  of  its  application  to  deeds  arise  in- 
frequently. It  was  well  settled  at  common  law  that  a  widow  could  not 
be  put  to  her  election  between  dower  and  a  provision  in  her  husband's 
will  unless  the  husband's  intention  was  clearly  to  that  effect,  Birmingham 
v.  Kirwan  (1805)  2  Sch.  and  L.  444,  451,  and  the  presumption  was  against 
making  her  elect.  Church  v.  Bull  (1845)  2  Denio  430;  Roadley  v .  Dixon 
(1827)  3  Russ.  192,  200.  By  modem  statutes  in  some  states,  including 
New  Jersey,  the  presumption  has  been  reversed.  N.  J.  Rev.  Stats.  1877  , 
p,  322,  sec.  16;  see  Stark  v.  Hunton  (N.  J.  1831)  Saxt.  216.  Yet  it  does 
not  follow  that  such  a  statute  should  be  extended  beyond  its  terms  so  as 
to  apply  to  deeds.  Inasmuch,  therefore,  as  in  the  principal  case  there  was 
no  evidence  of  the  husband's  intention  to  put  the  wife  to  her  election  save 
the  value  of  the  house  and  lot  and  the  date  of  the  gift,  the  maxim,  ' '  He 
who  seeks  equity  must  do  equity"  has  no  application,  and  no  condition 
should  have  been  imposed  upon  the  wife. 

Equity — Rights  of  Bona  Fide  Purchaser. — A  deed  of  trust  to  secure 
two  notes  was  executed  in  favor  of  the  plaintiff.  One  of  the  notes  was 
subsequently  paid  and  given  up  to  the  maker.  Not  being  cancelled  a 
third  party  obtained  possession  of  it  and,  fraudulently  representing  that 
it  was  unpaid,  induced  the  trustee  to  sell  the  land  subject  to  the  trust 
which  he  bought  in.  After  charging  it  with  a  trust  to  secure  a  loan  from 
a  bank  he  sold  the  remaining  equity  to  the  defendant  who  knew  of  the 
trust  deed  in  favor  of  the  bank  but  who  had  no  notice  of  the  vendor's 
fraud  in  obtaining  the  land.  The  plaintiff  sought  to  have  the  defend- 
ant's equitable  interest  charged  with  the  trust  for  the  amount  remaining 


RECENT  DECISIONS.  137 

vinpaid  on  the  second  note.  Held,  that,  since  between  conflicting  equities 
the  prior  prevails,  the  defense  of  a  bona  fide  purchase  was  of  no  avail. 
Wasserntan  v.  Metzger  (Va.  1906)  54  S.  E.  893.     See  Notes,  p.  125. 

Equity — ^Trying  Title  to  Office — Jurisdiction  by  Consent. — The 
plaintiff  brought  a  bill  in  equity  to  enjoin  the  defendants  from  acting  as 
councilmen,  setting  up  plaintiff's  own  right  to  act  in  that  capacity.  Held, 
that  as  the  parties  had  agreed  to  waive  the  question  of  jurisdiction,  equity 
had  jurisdiction.     Hayes  v.  Sturges  (Penn.  1906)  64  Atl.  828. 

Although  the  true  rule  would  seem  to  be  that  consent  cannot  confer 
jurisdiction,  Granley  v.  Granley  (1887)  84  Va.  145;  Cummins  v.  White 
(Ind.  1837)  4  Blackf.  356,  362,  equity  in  certain  cases  has  taken  juris- 
diction by  consent  where  the  subject  matter  of  the  suit,  though  properly 
triable  at  law,  was  within  the  general  jurisdiction  of  equity,  O'Brien  v. 
McCarthy  (1893)  71  Hun  427;  Tugel  v.  Tugel  (1874)  38  la.  349;  but  not 
where  the  general  subject  matter  was  foreign.  McDonald  v.  Crockett 
(S.  C.  1827)  2  McCord's  Ch.  130,  135;  Stout  v.  Cook  (1866)  41  111.  447. 
448.  But  see  O'Brien  v.  Putney  (1880)  55  la.  292.  Since  political  rights , 
the  subject  matter  of  the  principal  case,  are  rights  with  which  equity  had 
nothing  to  do,  5  Pomeroy  Eq.  Jur.  §  333,  the  court  was  unwarranted  in 
assuming  jurisdiction,  both  upon  principle  and  authority.  The  parties 
should  have  been  left  to  their  proper  remedy,  an  action  at  law,  quo  war- 
ranto.    4  Columbia  Law  Review  438. 

Evidence — Admissions — Effect  in  Establishing  Allegation. — In 
an  action  for  the  recovery  of  a  deposit  made  in  the  sale  of  certain  prop- 
erty the  plaintiff  based  his  case  on  alleged  false  representations  by 
the  vendor  as  to  the  amount  for  which  the  property  had  previously  rented . 
The  defendant  when  reproached  by  the  plaintiff  for  making  the  staternent 
had  contended  that  he  had  merely  represented  that  the  property  might 
be  made  to  rent  for  the  price,  thereby  incidentally  admitting  that  the 
property  did  not  rent  for  the  price.  This  admission  was  the  only  evi- 
dence offered  to  show  the  falsity  of  the  representations  if  made.  Held, 
it  was  sufficient  to  establish  the  allegation.  Rosenblum  v.  Liener  (1906) 
98  N.  Y.  Supp.  836.     See  Notes,  p.  118. 

Evidence — Witnesses — Privilege — Husband  and  Wife — Divorce. — 
The  witness  was  the  wife  of  the  defendant  in  a  murder  trial,  at  the  time 
of  the  murder,  but  had  since  obtained  a  divorce.  Held,  her  testimony 
was  admissible.     State  v.  Mathews  (la.  1906)  109  N.  W.  616. 

To  induce  absolute  freedom  of  communication  between  husband  and 
wife,  it  is  almost  universally  held  that  the  privilege  continues  in  spite 
of  the  termination  of  the  marital  relation;  Wigmore  Ev.  §  2341,  either 
by  death.  Lingo  v.  State  (1859)  29  Ga.  470,  or  by  divorce.  State  v.  Kodat 
(1900)  158  Mo.  125;  Nolen  v.  Harden  (1884)  43  Ark.  307;  State  v.  Phelps 
(Vt.  1803)  2  Tyler  374.  Iowa  allows  the  privilege  in  cases  of  the  death 
of  either  spouse,  Hertrich  v.  Hertrich  (1901)  114  la.  643;  In  re  Evans' 
Estate  (1901)  114  la.  240,  but  the  reasons  of  maintaining  the  privilege  are 
stronger  in  cases  of  divorce  than  in  death.  Cook  v.  Grange  (1849)  18  Oh. 
526;   Crook  V.  Henry  (1870)  25  Wis.  569. 

Municipal  Corporations — Liability  for  Injury  in  Admiralty. — The 
plaintiff  suffered  damage  because  of  the  negligence  of  vessels  owned  by  the 
Port  of  Portland,  a  municipal  corporation  of  the  state  of  Oregon,  organ- 
ized to  exercise  purely  governmental  functions.  Held,  the  municipal 
corporation  was  nable  in  personam.  United  States  v.  Port  of  Portland 
(Or.  1906)  147  Fed.  865.     See  Notes,  p.  127. 

Municipal  Corporations — Liability  for  Interest  on  Warrants. — 
Certain  warrants  were  issued  by  a  city  on  its  general  fund  and  when  due 
were  presented  for  payment  and  indorsed  by  the  treasurer  ' '  Not  paid  for 
want  of  funds."  Held,  that  thereafter  they  bore  the  legal  rate  of  mterest. 
State  v.  Stout  (Wash.  1906)  86  Pac.  848. 
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Some  authorities  hold  that  warrants  or  orders  of  municipal  corpora- 
tions, when  due  and  after  presentment  and  refusal  of  payment,  do  not 
bear  interest  in  the  absence  of  legislation  clearly  providing  to  the  con- 
trary, on  the  ground  that  at  common  law  there  was  no  interest,  that  in- 
terest was  in  the  nature  of  a  penalty  for  non-payment,  and  that  as  a 
State  could  not  be  guilty  of  laches  so  a  municipal  corporation  could  not, 
and  that  the  latter  was  not  included  under  the  general  laws  as  an  indi- 
vidual. Madison  County  v.  Bartlett  (1832)  2  111.  67;  Warren  County  v. 
Klein  (1876)  51  Miss.  807.     The  contrary  rule,  however,  seems  the  better. 

1  Dillon,  Mun.  Corp.  4th  Ed.  §  506.  Interest  is  not  a  penalty  but  an  in- 
cident to  the  debt  after  due  and  a  municipal  corporation  being  capable 
of  acquiring  rights  and  incurring  liabilities  is  logically  included  by  gen- 
eral laws  relating  to  interest.  Brown  v.  Johnson  Co.  (la.  1848)  i  Greene 
486;  Yellowly  v.  Pitt  Co.  (1875)  73  N.  Car.  164;  Seymour  v.  Spokane 
(1893)  6  Wash.  362.  The  Tennessee  courts  must  have  realized  that  such 
interest  should  be  allowed  when  in  the  face  of  the  opposite  doctrine.  Camp 
V.  Knox  Co.  (Tenn.  1879)  3  Lea  199,  they  state  that  a  jury  has  an  "equit- 
able power  to  give  interest  by  way  of  damages."  Gibson  Co.  v.  Raines 
(1883)  II  Lea  20,  24.  The  principal  case  is  further  strengthened  by  the 
fact  that  a  city  ordinance  provided  that  such  warrants  should  bear  inter- 
est. Scranton  v.  Hyde  Park  Gas  Co.  (1883)  102  Pa.  St.  382;  Naar  v. 
Inhabitants  of  City  of  Trenton  (1880)  42  N.  J.  L.  500. 

Municipal  Corporations — Liability  for  Surface  Waters — Consti- 
tutional Provisions. — A  city  was  built  on  the  side  of  a  hill.  The  plain- 
tiff owned  a  mill  at  the  foot  of  the  hill  outside  the  city's  limits.  He 
complained  that  by  the  change  of  rural  property  into  urban,  by  the  build- 
ing and  extension  of  streets,  etc.,  the  flow  of  surface  water  was  greatly  in- 
creased and  accelerated  so  that  his  mill  was  injured.  The  Constitution 
provided  that  a  municipal  corporation  should  make  compensation  for 
property  taken,  injured,  or  destroyed  by  the  construction  or  enlargement 
of  its  works,  highways  and  improvements.  Held,  the  city  was  not  liable. 
Strauss  v.  City  of  Allentown  (Pa.  1906)  63  Atl.  1073. 

Such  a  constitutional  provision  removes  the  exemption  of  a  city 
from  liability  for  injury  or  damage  to  property,  Keasy  v.  City  of  Louis- 
ville (Ky.  1836)  4  Dana  154,  as  distinguished  from  a  taking  of  property. 

2  Dillon,  M.  Corp.,  4th  ed.  §  §  992,  995a.  Since  an  individual  land- 
owner is  not  liable  for  increasing  the  flow  of  surface  waters  upon  the  land 
of  another  by  improvements  on  his  own  land,  see  note  85  Am.  St.  Rep. 
728,  it  is  difficult  to  see  why  the  city  should  be  under  any  greater  liability. 
O'Brien  v.  City  of  St.  Paul  (1878)  25  Minn.  331;  2  Famam,  Waters  & 
Water  Rights  975  n.  2.  But  see,  Woodbury  v.  Beverly  (1891)  153  Mass. 
245- 

Negotiable  Instruments — Notice  of  Dishonor — Address. — Notice 
of  dishonor  was  personally  delivered  to  the  defendant  indorser  at  his  place 
of  business,  but  the  envelope  and  notice  itself  were  addressed  to  plamtiff 
who  was  a  subsequent  indorser.  Held,  it  was  not  sufficient  to  charge  de- 
fendant.    Marshall  v.  Sonneman  (Pa.  1906)  64  Atl.  874. 

The  notice  of  dishonor  must  indicate  that  the  party  notifying  intends 
to  hold  the  indorser  liable,  Juniata  Bank  v.  Hale  (Pa.  1827)  16  Serg.  & 
R.  157,  but  this  is  implied  when  the  notice  comes  from  the  holder  and  is 
correctly  addressed.  Bank  v.  Carneal  (1829)  2  Pet.  543.  Where  the 
notice  is  misdirected  a  delivery  will  cure  this,  Beals  v.  Peck  (1851)  12 
Barb.  245,  under  circumstances  which  will  apprise  the  indorser  that  the 
notice  is  meant  for  him.  Carter  v.  Bradley  (1841)  19  Me.  62.  The  ques- 
tion of  sufficiency  of  notification  is  for  the  court.  Cayuga  Bank  \.  Warden 
(1851)  6  N.  Y.  19.  In  the  principal  case  the  court  might  well  have  held 
that  because  of  the  apparently  intentional  delivery  to  defendant,  he 
should  have  assumed  that  he  was  to  be  bound  by  the  notice. 

Pleading  and  Practice — Courts — Criminal  Jurisdiction — Deter- 
mined BY  Maximum  Punishment. — ^The  statutes  of  Washington  pro- 
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vided  that  justices  of  the  peace  should  have  jurisdiction  in  all  misde- 
meanors where  the  offense  charged  was  not  punishable  by  imprisonment 
or  by  a  fine  greater  than  $ioo.  Held,  that  a  justice  did  not  exceed  his 
jurisdiction  in  imposing  a  fine  of  $25  for  an  offense  made  punishable  by 
statute  by  a  fine  of  not  more  than  $200,  or  by  imprisonment  for  not  more 
than  90  days,  or  both.     State  v.  Davis  (Wash.  1906)  86  Pac.  201. 

It  is  the  claim  as  presented  in  an  action  and  not  the  claim  as  decided 
which  primarily  determines  the  jurisdiction.  Kanouse  v.  Martin  (1853) 
15  How.  198.  In  civil  actions  this  claim  is  generally  definite,  Gordon  v. 
Longest  (1842)  16  Pet.  97,  although  sometimes  in  the  alternative,  when 
the  largest  sum  would  seem  to  determine  the  jurisdiction.  See  Welles  v. 
Allen  (1874)  41  Conn.  140;  but  in  criminal  actions  the  claim  is  generally 
alternative  in  its  nature.  Mackin  v.  U.  S.  (1885)  117  U.  S.  348,  in  which 
case  it  was  determined  that  the  test  in  the  question  as  to  the  necessity  of 
an  indictment  is  not  whether  or  not  the  court  has  awarded  an  infamous 
punishment  but  whether  it  may  do  so.  The  underlying  principle  seems 
to  be  that  the  legislature  has  intentionally  left  to  the  discretion  of  the 
courts  within  certain  bounds,  the  determination  of  the  proper  punish- 
ment after  a  full  hearing  of  the  cause,  and  this  object  would  be  frustrated  if 
the  district  attorney  could  at  will  bring  the  cause  before  a  tribunal  where  the 
full  discretion,  as  intended  by  the  Legislature,  could  not  be  exercised.  If 
this  principle  is  sound  the  decision  in  the  principal  case  is  incorrect. 

Pleading  and  Practice — Parties  Defendant — Section  723  of  Code. — 
After  the  commencement  of  an  action  for  personal  injuries,  an  order  was 
granted  bringing  in  the  other  joint  tort-feasor  as  a  co-defendant,  upon  the 
application  of  the  plaintiff  and  with  the  consent  of  the  defendant.  Held, 
such  order  was  unauthorized  by  §  723,  Code  of  Civil  Procedure.  Horan  v. 
Bruning  (App.  Div.  1906)  36  N.  Y.  L.  Jour.  No.  82. 

The  decisions  on  Sec.  723  and  its  related  section,  452,  are  in  great 
conflict,  the  former  being  at  first  so  widely  construed  as  to  permit  a 
practical  substitution  of  parties  defendant.  New  York  etc.  Co.  v.  Reming- 
ton's Works  (1881)  25  Hun  475,  but  was  limited  on  appeal  to  necessary 
parties. ,  89  N.  Y.  22;  see  Heffern  v.  Hunt  (1896)  8  App.  Div.  585.  Under 
It,  however,  a  joinder  of  joint  tort-feasors  as  attempted  in  the  principal 
case  has  been  permitted  in  Schun  v.  Ry.  Co.  (1903)  82  App.  Div.  560  (2d 
Dept.),  following  Romanoski  v.  Unton  Railway  Co.  (1899)  30  Misc. 
830,  but  denied  in  Heffern  v.  Hunt,  supra  (4th  Dept.).  From  its  lan- 
guage it  seems  applicable  mostly  to  formal  defects. 

Pleading  and  Practice — Parties  Defendant — Section  452  of  Code. 
— After  the  commencement  of  an  action  for  personal  injuries,  an  order 
was  granted  bringing  in  the  other  joint  tort-feasor  as  a  co-defendant,  upon 
the  application  or  the  plaintiff  and  with  the  consent  of  the  defendant. 
Held,  such  order  was  unauthorized  by  §  452,  Code  of  Civil  Procedure. 
Horan  v.  Bruning  (App.  Div.  1906)  36  N.  Y.  L.  Jour.  No.  82. 

Chapman  v.  Forbes  (1890)  123  N.  Y.  532  decided  that  §  452,  ist 
clause,  applied  only  to  equitable  actions.  In  an  action  at  law,  purely  for 
money  damages,  it  is  therefore  inapplicable.  Bauer  v.  Dewey  (1901)  166 
N.  Y.  402;  Heffern  v.  Hunt  (1896)  8  App.  Div.  585.  Though  naturally 
most  cases  demanding  its  application  are  equitable  in  form,  the  true  rule, 
it  is  submitted,  is  that  it  should  also  be  applied  to  cases  which,  though 
legal  in  form  are  converted  by  the  answer  into  ones  really  equitable  in 
their  nature.  See,  Oishei  v.  Ry.  Co.  (1905)  loi  App.  Div.  473;  Hilton 
etc.  Co.  V.  Ry.  Co.  (1895)  145  N:  Y.  390;  Derham  v.  Lee  (1882)  87  N.  Y. 
599;  contra.  Chapman  v.  Forbes,  supra;  Bauer  v.  Dewey,  supra;  Long 
V.  Burke  (1905)  105  App.  Div.  457.  The  present  anomalous  results 
yielding  inconsistent  judgments  and  a  multiplicity  of  suits  would  thus  be 
avoided.  Cf.  Steinbach  v.  Prudential  etc.  Co.  of  America  (1902)  172  N.  Y. 
471,  where  the  original  demand  for  simple  money  damages  might  have 
been  regarded  as  an  investigation  of  a  trust  fund.  Sec.  452,  2d  clause, 
applies  to  both  legal  and  equitable  actions,  but  the  co-defendant  must 
himself  apply  to  be  brought  in.     Heffern  v.  Hunt,  supra;    Goldstein  v. 
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Shapiro  (1903)  85  App.  Div.  83.  Earlier  decisions  did  not  limit  it  to 
cases  involving  title,  Montague  v.  Jewelers'  etc.  Co.  (1899)  44  App.  Div. 
224;  but  later  cases  properly  have.  Batter  v.  Dewey,  supra;  Long  v. 
Burke,  supra.  Besides  actions  equitable  in  form,  Johnston  v.  Donvan 
(1887)  106  N.  Y.  269,  it  applies  to  replevin,  Goldstein  v.  Shapiro,  supra. 


Real  Property — Ownership  of  River-bed — Navigability. — A  city 
street  in  Peoria  was  bounded  by  the  Illinois  River.  Held,  it  extended  to 
the  stream  center.  Chicago  etc.  Ry.  Co.  v.  People  (111.  1906)  78  N.  E.  790. 
The  river  at  that  point  is  navigable  at  law  because  navigable  in  fact. 
Ballance  v.  Peoria  (1899)  180  111.  29,  36. 

Common  law  "navigability"  was  determined  by  tidal  ebb  and  flow, 
Deerfield  v.  Arms  (1835)  17  Pick  41,  42,  and  its  incidents  were  sovereign 
ownership  of  the  bed,  admiralty  jurisdiction  and  public  common  of  fishing. 
Hale,  Dejure  Maris  cap.  iv.  In  this  country  the  federal  courts  have  ex- 
tended "navigability,"  for  purposes  of  admiralty  jurisdiction,  to  waters 
commercially  navigable  in  fact.  Genesee  Chief  v.  Fitzhugh  (1851)  12 
How.  443.  Many  state  courts  have  created  extensions  to  secure  the 
public  right  of  navigation.  Brown  v.  Chadbourne  (1849)  31  Me.  9;  Moore 
V.  Sanborne  (1853)  2  Mich.  519,  which  rested  in  England  upon  public  user. 
Hale  De  Jure  Maris,  cap.  iii.  These  courts  are  divided  as  to  property  in 
the  soil  above  tide;  some  holding  that  the  results  of  this  extension  should 
be  only  co-extensive  with  its  cause.  Walker  v.  The  Board  (1847)  16  Ohio 
540;  Steamer  Magnolia  v.  Marshall  (i860)  39  Miss.  109,  and  others  that 
any  distinctive  nature  of  our  waters  sufficient  to  justify  an  extension  of 
"navigability"  justifies  similar  extensions  of  all  common  law  incidents. 
Shrunk  v.  Navigation  Co.  (Penn.  1826)  14  S.  &  R.  71;  Schurmeier  v.  Ry. 
Co.  (1865)  10  Minn.  82.  The  reason  for  the  assumption  of  admiralty 
jurisdiction,  see  Genesee  Chief  v.  Fitzhugh,  supra,  renders  the  latter  view 
more  logical,  but  many  of  these  states  have  made  valuable  floatage  the 
test,  Moore  v.  Sanbourne,  supra,  and  the  former  view  there  seems  inev- 
itable. Such  states  could,  however,  more  logically  give  a  public  ease- 
ment above  the  limits  of  admiralty  jurisdiction.  See  Adams  v.  Pease 
(18 18)    2   Conn.    481. 


Real  Property — Rule  in  Shelley's  Case — Conditional  Fee. — The 
plaintiff  held  under  a  deed  which  in  the  granting  clause  conveyed  to  him 
a  life  estate;  the  habendum  clause  read:  "To  have  and  hold  the  same 
*  *  *  during  his  natural  life,  and  to  the  heirs  of  his  body  and  their 
assigns  in  fee  simple  forever."  All  of  the  plaintiff's  children  were  bom 
after  this  grant  to  him  and  before  the  contract  in  suit;  and  claimed,  as 
interveners,  a  remainder  in  fee,  after  his  life  estate.  Held,  the  Rule  in 
Shelley's  Case  gave  the  plaintiff  a  fee  simple  absolute;  or,  even  if  the  Rule 
did  not  apply,  yet,  since  the  Statute  De  Donis  had  "never  been  in  force 
in  this  state  *  *  *  the  estate  conveyed  was  a  conditional  fee  *  *  * 
and,  in  either  event,"  the  plaintiff  "could  convey  good  and  perfect  title 
after  the  birth  of  a  child."  Kepler  v.  Larson  (la.  1906  )io8  N.  W.  1033. 
Although  the  case  of  Pierson  v.  Lane  (1882)  60  la.  60,  followed  in 
the  principal  case,  undoubtedly  holds  that  the  Statute  De  Donis  is  not 
in  force  in  Iowa,  it  is  said  to  "leave  undetermined  the  question  whether 
a  gift  to  A  and  the  heirs  of  his  body  gives  him  a  fee  simple  conditional." 
Gray  on  Perpetuities,  2nd  ed.  §  19,  «.  See  also  Tiffany,  Real  Property, 
§  24,  «.  The  decision  in  the  principal  case,  however,  must  settle  the  law 
in  Iowa  on  the  subject.  However,  the  court  fell  into  confusion  when, 
after  "conceding  arguendo  that  the  Rule  in  Shelley's  Case  does  not 
apply,"  they  go  on  to  state  as  an  alternative  that,  in  any  event,  a  condi- 
tional fee  passed.  If  the  Rule  did  not  apply,  then,  obviously,  the  inter- 
veners, the  plaintiff's  children,  took  title  as  purchasers  to  a  remainder  in 
fee  after  the  plaintiff's  mere  life  estate,  and  the  plaintiff  had  no  fee,  either 
conditional  or  absolute.     Simms  v.  Buist  (1898)  52  S.  C.  554. 
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Sales — Conditional — Risk  of  Loss. — A  gasoline  engine  was  sold  and 
delivered  upon  condition  that  the  title  and  right  of  possession  should 
remain  in  the  vendor  until  payment  had  been  made  in  full.  Before  all 
the  payments  under  the  contract  had  been  made  or  had  become  due,  the 
engine  was  wrecked  by  fire  without  fault  of  the  vendees.  Held,  the  vendor 
could  recover  the  balance  of  the  purchase  price.  Jessup  v.  Fairbanks, 
More  &  Co.  (Ind.  1906)  78  N.  W.  1050. 

The  general  rule  that  the  risk  of  loss  follows  the  title  has  been  ap- 
plied in  some  decisions  to  place  the  loss  on  the  vendor  who  retains  title 
as  security  for  the  purchase  money.  Randall  v.  Stone  (1886)  77  Ga. 
501;  Bishop  V.  Minderhotit  (1900)  128  Ala.  162;  Meechem,  Sales  §§  634, 
635;  distinguish  Swallow  v.  Emery  (1873)  m  Mass.  355;  Arthur  v. 
Blackman  (1894)  63  Fed.  536,  and  similar  cases,  as  contracts  to  sell  rather 
than  conditional  sales.  In  other  cases  the  general  rule  has  applied  to 
place  the  loss  on  the  equitable  owner  rather  than  on  the  possessor  of  the 
naked  legal  title.  Topp  v.  White  (Tenn.  1873)  ^2  Heisk.  165;  Osborn  v. 
South  Shore  Lumber  Co.  (1895)  91  Wis.  526.  The  court  in  the  principal 
case  ignore  the  question  of  title  and  ground  the  vendee's  liability  upon 
his  absolute  promise  to  pay,  the  consideration  being  possession  coupled 
with  the  right  to  acquire  title.  This  decision  seems  sound  in  principle, 
is  supported  by  authority,  Burnley  v.  Tufts  (1888)  66  Miss.  49;  Soda 
Fountain  Co.  v.  Vaughn  (1903)  69  N.  J.  L.  582;  Lavalleyv.  Ravena  (Vt. 
1905)  62  Atl.  47,  and  furnishes  a  satisfactory  working  rule. 

Torts — Assumption  of  Risk — When  Not  Applicable. — The  plaintifi 
while  standing  on  the  step  of  the  defendant's  car  was  injured  through 
the  negligence  of  the  motorman.  The  jury  found  that  there  was  no 
contributory  negligence.  The  defendant  requested  an  instiaiction  on 
the  law  of  assumption  of  risk,  which  the  lower  court  refused.  Held,  upon 
appeal,  that  the  refusal  was  correct,  for  this  was  not  a  case  where  the 
doctrine  of  assumed  risk  was  applicable.  Chicago  Consolidated  Traction 
Co.  V.  Shriller  (111.  1906)  78  N.  E.  820. 

Either  assumption  of  risk,  or  contributory  negligence,  or  both  may 
be  pleaded  to  an  action  for  negligence.  Davis  Coal  Co.  v.  Pollard  (1901) 
158  N.  Y.  607.  Whether  assumption  of  risk  be  considered  as  a  con- 
tractual liability,  Narramore  v.  Ry.  Co.  (1899)  96  Fed.  298,  or  as  a  waiver 
of  a  right,  Martin  v.  Chicago  Ry.  Co.  (1902)  118  la.  148,  since  intention  is  a 
necessary  element  of  either,  Anson's  Law  of  Contracts,  2d.  Amer.  Ed. 
2;  Bouvier,  1207,  it  is  necessary  in  the  plea  of  assumption  of  risk  to  set 
forth  that  the  plaintiff  fully  understood  the  danger  of  such  injury  as  he 
later  suffered,  and  voluntarily  assumed  the  risk  of  it.  Drake  v.  Ry.  Co. 
(1903)  173  N.  Y.  466.  If  there  was  an  assumption  of  any  risk  by  the 
plaintiff  in  the  principal  case  it  was  when  he  took  up  his  position  upon 
the  step,  and  at  that  time  he  cannot  possibly  be  held  to  have  contem- 
plated the  motor  man's  future  negligence,  and  to  have  assumed  the  risk 
of  the  danger  resulting  therefrom.  The  refusal  of  the  court  to  instruct 
as  requested  was,  therefore,  correct. 

Torts — Negligence — Not  Imputed  to  Passenger. — Plaintiff  had  hired 
a  buggy  from  a  livery-stable,  which  also  supplied  the  driver.  Approach- 
ing a  railroad  crossing  at  night,  the  whistle  of  a  locomotive  was  heard. 
The  buggy  was  stopped  and  both  plaintiff  and  driver  listened,  and  looked 
in  opposite  directions.  The  driver  did  not  see  the  train  which  was  ap- 
proaching him,  nor  did  he  hear  it,  the  bell  not  being  rung.  Plaintiff, 
seeing  a  light  far  up  the  track,  took  it  for  the  headlight,  and  said  so. 
The  buggy  was  set  in  motion  and  hit  by  the  train.  Held,  plaintiff  could 
recover,  though  driver  may  have  been  negligent  in  not  seeing  the  train. 
Cotton  V.  Ry.  Co.  (Minn.  1906)  109  N.  W.  836. 

The  principal  case  deals  thoroughly  and  accurately  with  these  facts. 
A  servant's  contributory  negligence  is  imputable  to  the  master.  Penn. 
Ry.  Co.  V.  Righter  (1880)  42  N.  J.  L.  180.  A  servant  is  one  over  whom 
there  is  control,  Little  v.  Hackett  (1886)  116  U.  S.  366,  or  the  right  to 
control,  Allenv.  Willard  (1808)  57  Pa.  St.  374;  r  Columbia  Law  Review 
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199.  A  public  hack  driver  is  not  subject  to  the  right  of  control,  Qttarnian  v. 
Burnett  (1840)  6  M.  &  W.  499;  N..  V.  etc.  Ry.  Co.  v.  Steinbrenner  (1885) 
47  N.  J.  L.  161;  and  control  is  a  question  of  fact.  An  English  case, 
Thorogood  v.  Bryan  (1849)  8  C.  B.  114,  decided  that  the  hack-driver's 
negligence  was  imputable  to  the  passenger,  because  of  the  latter's  iden- 
tification with  the  vehicle;  but  while  followed  in  some  jurisdictions, 
Ritger  v.  Milwaukee  (1872)  25  Mich.  274;  Phila.  &  Ry.  Co.  v.  Boyer  (1881) 
97  Pa  St.  91,  it  itself  has  been  overruled.  The  Bernina  (1887)  L.  R.  12 
Pro.  Div.  58,  and  is  rejected  by  the  weight  of  authority  in  this  country. 
Little  V.  Hackett,  supra;  Transfer  Co.  v.  Kelly  (1880)  36  Oh.  St.  86,  on  the 
ground  that  the  identification  is  a  fiction  and  contrary  to  justice.  Chap- 
man V.  Ry.  Co.  (1859)  19  N.  Y.  341. 

Trade-Marks  and  Names — Trade  Names — Extension  of  Rule  Pro- 
tecting BY  Injunction. — An  employ^  and  officer  of  plaintiff  corporation, 
the  "United  States  Frame  &  Picture  Co.,"  opened  a  place  of  business  of 
his  own  and  used  stationary  and  advertising  cards  so  closely  resembling 
those  of  plaintiff  as  to  deceive,  and  published  notices  of  removal  calculated 
to  lead  persons  to  believe  that  reference  was  made  to  plaintiff  and  not  to 
defendant,  and  also  used  the  name  "New  York  Frame  &  Picture  Co." 
Held,  to  constitute  unfair  competition  except  as  regarded  the  use  of  the 
name  which  did  not  show  an  mtent  to  deceive  so  as  to  authorize  an  in- 
junction. U.  S.  Frame  &  Picture  Co.  v.  Horowitz  (1906)  loo  N.  Y. 
Supp.  705.     See  Notes,  p.  120. 
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The  Federal  Power  Over  Carriers  and  Corporations.  By 
E.  Parmalee  Prentice.  New  York:  The  Macmillan  Company.  1907. 
pp.  xi,  244. 

Any  one,  whether  lawyer  or  layman,  who  is  interested  in  those  ques- 
tions of  constitutional  law  which  enter  so  largely  into  the  public  discus- 
sion of  the  day  will  find  this  work  worth  careful  reading.  It  is  not, 
however,  a  "first  book"  on  the  commerce  clause,  and  for  full  compre- 
hension requires  some  familiarity  with  constitutional  law  and  decisions. 
For  those  who  have  this  knowledge  the  book  has  noteworthy  features. 

First  of  these,  and  most  important,  is  the  fact  that  the  book  treats 
the  Constitution  as  a  historical  instrument  to  be  understood  only  by 
serious  study  of  its  origin  and  meaning,  of  the  frame  of  government  which 
it  established  and  of  its  application  in  varying  conditions.  In  this  respect 
the  book  may  almost  be  said  to  stand  alone.  Many  treatises  may  be 
found  which  deal  with  legal  decisions.  This  book  shows  an  intimate 
acquaintance  with  the  course  of  State  legislation,  year  by  year  since  the 
institution  of  this  government,  the  debates  of  Congress  and  the  legal 
and  economic  conditions  with  reference  to  which  the  decisions  of  the 
courts  and  the  legislation  of  States  and  of  Congress  should  be  interpreted. 

By  this  course  of  painstaking  study  conclusions  have  been  reached 
which  are  stated  in  this  book  and  which  bear  the  stamp  of  that  authority 
which  long  acceptance  and  continued  practice  alone  can  give.  In  some 
respects  the  results  thus  reached  merely  emphasize  the  general  opinions; 
in  other  respects  they  are  novel  and  raise  doubts  of  the  accuracy  of  ideas 
commonly  held  with  respect  to  the  power  of  the  Federal  government 
over  interstate  commerce. 

What  is  the  extent  of  Federal  power  over  commerce?  To  this  ques- 
tion, if  the  words  of  the  Constitution  alone  be  considered,  no  definite 
answer  is  possible.  Congress  can  regulate  commerce,  and  this  may  mean 
much  or  little, — looking  to  the  words  alone. 

The  purpose  of  the  present  book  is  to  ascertain  the  meaning  of  this 
phrase  by  reference  to  the  purposes  of  the  Constitution  and  the  history 
of  the  exercise  of  the  Federal  power.  In  so  doing  it  is  shown  that  two 
important  conceptions  underlay  the  clause  and  were  firmly  held  by  its 
framers  and  earliest  interpreters.  The  first  was  that  the  power,  to  the 
extent  to  which  it  was  granted,  should  be  of  a  centralizing  character; 
the  second  that  a  distinction  must  be  made  between  Federal  powers 
over  foreign  and  Indian  commerce  on  the  one  hand  and  the  power  on  the 
other  hand  to  regulate  commerce  among  the  States.  The  latter  power 
has  been  sharply  defined  in  constitutional  history  as  a  power  whose 
essential  character  and  primary  function  was  to  keep  the  ways  of  trans- 
portation open  and  to  keep  commerce  among  the  States  free.  Any 
enlargement  of  the  power  beyond  this  is  historically  indefensible.    So 


144  COLUMBIA  LAW  REVIEW. 

much  the  book  abundantly  proves.  Nor  would  such  enlargement  if 
instituted  be  of  slight  moment.  "It  is  good"  Lord  Bacon  said  in  his 
essay  on  "Innovations,"  "not  to  try  experiments  in  States."  Under 
the  Constitution  the  powers  of  the  States  are  adequate  to  enable  them 
effectively  to  deal  with  present  questions, — a  position  which  finds  support 
in  the  important  decision  of  the  Supreme  Court  of  Illinois  in  the  case  of 
Dunbar  v.  Telegraph  Company.  79  Northeastern  Reporter  p.  423,  published 
in  January,  since  this  book  was  written.  To  disregard  the  States  would 
not  only  conflict  with  the  constitutional  doctrines  of  State  rights, — or 
in  modern  phrase,  would  be  inconsistent  with  necessary  powers  of  local 
self-government — but  as  is  often  the  case  when  law  is  publicly  disre- 
garded it  weakens  the  organized  structure  of  society  and  endangers 
the  liberty  of  citizens. 

The  powers  of  the  States  over  commerce  are  therefore  the  subject  of 
much  attention  in  this  book.  It  is  shown,  among  other  things,  that 
grants  of  monopolies  of  ferries,  bridges,  canals,  stage  routes  and  even 
railroads  have  been  considered  proper  exercises  of  State  powers,  and 
these  monopolies  which  the  States  might  grant  they  could  also  forbid, 
whether  their  operation  were  confined  to  the  State  or  crossed  State  lines. 
The  nature  of  these  exclusive  grants  is  discussed  in  the  second  chapter 
reviewing  the  famous  case  of  Gibbons  v.  Ogden.  In  this  chapter  the  limits 
of  the  decision  and  its  proper  interpretation  are  determined.  It  is  shown, 
too,  what  the  word  "commerce"  meant  to  Marshall.  If  at  the  present 
time  the  word  has  a  larger  significance  that  surely  is  no  reason  for  giving 
to  Marshall's  expressions  the  larger,  and  to  him  unknown,  meaning. 
Only  in  their  contemporary  significance  can  the  dicta  of  the  decision  be 
reconciled  with  contemporary  conditions,  with  established  doctrines 
then  generally  held  and  with  valid  exercises  by  the  States  of  power  over 
commerce,  both  before  and  after  this  case.  It  is  very  important  to 
show  this  as  clearly  as  is  done  in  the  present  work,  for  Marshall's  general 
phrases  have  been,  and  will  be,  taken  to  give  to  doctrines  of  expanding 
Federal  power  a  support  which,  when  properly  understood,  they  do  not 
warrant. 

The  beginning  of  the  Federal  power  being  thus  determined  and  the 
power  itself  defined,  the  author  traces  its  development  in  subsequent 
chapters,  so  as  to  include  interstate  transportation  and  the  regulation 
of  rates.  The  history  of  this  inclusion  is  a  curious  one,  and  raises  many 
serious  questions  which  the  author  states. 

The  next  chapter  discusses  the  question  on  Federal  Incorporation 
and  of  Federal  License  of  corporations  doing  an  interstate  business.  It 
is  easily  shown  that  there  is  no  constitutional  warrant  in  history  or  deci- 
sion for  the  assertion  of  Federal  authority  in  either  of  these  directions; 
that  legislation  of  this  character  would  be  an  invasion  of  unquestioned 
rights  of  the  States, — rights  which  are  essential  for  the  maintenance  of 
efficient  State  government  and  for  the  safety  of  the  liberties  of  the  citizen. 

The  chapter  on  the  Sherman  Anti-Trust  Act  gives  what  is  perhaps 
the  best  extant  statement  of  the  line  between  Federal  and  State  authority 
over  commerce  (168  et.  seq.)  and  to  this  statement  particular  attention 
is  called.  Following  this  the  author  shows  the  relations  which  the  act 
bears  to  powers  of  the  National  and  State  governments,  and  how  its 
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operation  was  intended  to  be  confined  to  a  jurisdiction  whose  limits  were 
fixed  by  the  Q)nstitution  and  defined  by  numerous  decisions.  Finally, 
it  is  shown,  how  in  practice  these  limits  have  been  over-stepped  under  a 
tendency  to  greater  and  greater  departure  from  constitutional  standards. 
This  leads  toward  the  creation  of  new  Federal  powers  at  the  expense  of 
the  States, — powers,  as  the  writer  says,  which  are  unlimited  only  because 
not  granted, — toward  the  establishment  of  a  Gjngressional  despotism, 
destructive  of  those  liberties  of  the  citizen  which  have  been  so  far  the 
foundation  stones  of  public  contentment  and  prosperity. 

The  book  is  a  thoughtful  review  of  constitutional  history  bearing  upon 
present  problems,  such  as  has  nowhere  else  been  given,  and  deserves  wide 
attention. 

The  Foundations  of  Legal  Liability.  A  Presentation  of  the 
Theory  and  Development  of  the  Common  Law. 

Vol.  I.  Theory  and  Principles  of  Tort.  By  Thomas  Atkins  Street. 
Northport:    Edward  Thompson  Co.     1906.    pp.  xxix,  500. 

The  preface  to  this  sumptuously  papered  and  printed  volume  leads 
the  reader  to  expect  a  rare  treat  in  the  perusal  of  its  contents.  He  is 
informed  that  the  book  "contains  a  new  synthesis  of  the  fundamental 
principles  of  tort  along  scientific  and  historical  lines;"  that  the  author 
"has  turned  up  many  new  ideas,  and  has  been  able  to  present  the  old 
truths  in  new  and  more  enlightening  aspects;"  that  some  of  the  author's 
discoveries  "represent  a  considerable  advance  in  legal  knowledge," 
enabling  him  "to  assign  the  conception  of  negligence  to  its  proper  place 
in  legal  theory."  The  reader  is  informed  that  "this  subject  of  negligence 
has  been  much  stirred;"  and  that  the  treatment  of  the  subject  of  con- 
version, while  apparently  rather  novel,  proceeds  "upon  right  lines." 
He  is  assured,  also,  that  "no  pains  have  been  spared  in  writing  the  chap- 
ter on  the  law  of  deceit;"  that  "the  law  of  deceit  is  not  so  far  advanced 
as  is  the  law  of  negligence,"  but  "we"  (the  author)  "have  done  what 
we  could  to  clear  the  subject  up."  "in  this,"  the  author  graciously 
remarks,  "we  have  had  the  benefit  of  an  important  case  from  the  House 
of  Lords." 

As  one  passes  from  this  much-promising  preface  to  the  body  of  the 
text,  his  attention  is  immediately  arrested  by  the  writer's  fondness  for 
unusual  terms  and  phrases.  "Polar  phenomena,"  "equatorial  belts," 
"positive  damnific  acts,"  and  the  like  are  frequently  repeated.  An 
actionable  assault  possesses  "a  seditious  character."  Damages  which 
are  recoverable  for  injury  to  feelings  are  "parasitic  damages."  We  are 
assured  that  "foresight  and  hindsight  respectively  furnish  the  key  to 
the  question  of  the  extent  of  liability  in  the  respective  fields  of  contract 
and  tort;"  that  "the  subject  of  negligence  is  bisected  by  the  most  funda- 
mental seam  known  to  legal  theory;"  that  "the  law  of  negligence  is  the 
product  of  an  antinomy  between  principles  belonging  to  different  spheres." 
Evidently,  the  author  does  not  agree  with  the  eminent  English  judge  who 
declared  that,  in  law,  nothing  is  so  apt  to  mislead  as  a  metaphor. 

The  author's  craze  for  novelty  is  quite  as  noticeable  in  the  matter 
of  classification  as  in  that  of  diction.     Negligent  acts  are  divided  into 
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two  classes,  one  of  which  is  styled  "the  primary  trespass  formation,"  and 
the  other,  "the  secondary  trespass  formation."  Of  this  classification 
the  author  modestly  remarks:  "The  discovery  and  establishment  of  the 
secondary  trespass  formation,  we  make  bold  to  believe,  represent  a  con- 
siderable advance  in  legal  knowledge,"  —  how  considerable  he  explains, 
when,  in  another  connection,  he  declares  that  this  discovery  has  resulted 
in  "the  establishment  of  a  new  and  distinctive  category  of  tort,"  which 
"enables  us  to  put  the  conception  of  negligence  where  it  properly  belongs." 
Of  this  achievement  our  author  is  very  proud.  And  what  author  would 
not  be  proud  at  finding  himself  forced  to  confess  that  he  had  discovered 
and  established  a  brand-" new  and  distinctive  category  of  tort?" 
Indeed,  our  author  is  so  proud  that  he  proceeds  to  classify  "nuisance 
and  its  cognates"  as  "a  sort  of  tertiary  trespass  formation."  His  reason 
for  this,  as  we  understand  him,  is  that  these  wrongs  are  "neither  more 
nor  less  than  an  extension  of  the  idea  of  trespass  into  the  field  of  ease- 
ments, servitudes  and  rights  appurtenant  to  realty." 

Whether  the  learned  reader  will  lay  down  this  book,  after  a  careful 
perusal,  with  the  learned  author's  admiration  of  it,  is  doubtful.  One 
reader,  at  least,  has  been  unable  to  discover  that  the  secondary  trespass 
achievement  represents  any  advance  in  legal  knowledge,  or  puts  the  con- 
ception of  negligence  where  it  properly  belongs.  He  agrees  with  the 
author  that  the  subject  of  negligence  has  been  much  stirred  in  these 
pages.  But  he  has  often  observed  that  much  stirring  produces  muddi- 
ness  rather  than  clarification. 

If  the  reviewer  were  to  summarize  his  impressions  of  this  volume  in 
a  single  sentence  it  would  run  somewhat  like  this:  A  vaunting  preface, 
a  marvelous  vocabulary,  a  startling  classification,  a  strange  statement, 
at  times,  of  accepted  doctrines,  and,  on  the  whole,  a  disappointment. 

Vol.  n.     History  and  Theory  of  English  Contract  Law.  pp.  x.  559. 

The  point  of  view  of  this  work  is  novel  in  the  manufacture  of  law 
books.  The  treatise  is  very  ambitious,  and  in  several  respects  original. 
The  author  is  to  be  heartily  commended  for  resisting  the  temptation 
which  encompasses  the  fall  of  so  many  law  text  book  writers,  of  making 
a  book  "for  practicing  lawyers,  citing  upwards  of  ten  thousand  decided 
cases."  The  author  of  this  work  has  assumed,  very  much  to  his  credit, 
without  deeming  an  explanation  or  an  apology  necessary,  that  there  is 
a  sufficient  number  of  judges  on  the  bench  and  attorneys  practicing  at 
the  bar  who  have  the  students'  recourse  to  the  origin  and  historical 
development  of  principles,  in  the  pursuit  of  their  profession,  to  make  a 
book  of  this  sort  worth  while,  although  in  the  commercial  sense  it  might 
not  "pay."  The  selection  by  the  author  of  the  standpoint  from  which 
the  book  should  be  written  evinces  no  mean  courage,  and  the  treatment 
of  the  subject,  while  not  always  scientifically  accurate,  shows  not  only 
the  thorough  student,  but  the  scholar. 

Part  I  of  the  volume  would  justify  the  author's  use  of  the  title  "Con- 
tract," but  Part  11  would  require,  in  strictness,  that  the  volume  should 
be  entitled  "Contracts."  An  examination  of  the  law  of  simple  contract 
should  not  have  coupled  with  it  a  discussion  of  the  law  of  special  con- 
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tracts,  that  is  to  say  peculiar  developments  or  modifications  or  special 
adaptations  of  the  law  of  simple  contracts,  except  as  an  incident  and 
only  for  the  purpose  of  indicating  that  such  peculiar  modifications  or 
adaptations  have  taken  place,  and  for  the  purpose  of  characterizing  the 
peculiarities.  For  example,  the  contract  of  agency,  the  contracts  known 
as  bills  and  notes,  the  contracts  known  as  baiJments,  are  classes  by  them- 
selves, and  in  dealing  with  the  law  of  simple  contracts  should  be  treated, 
if  treated  at  all,  only  in  the  way  of  an  exposition  of  the  modifications, 
special  adaptations,  or  perversions  wrought  by  special  influences.  The 
author  of  the  work  under  consideration  has,  therefore,  deviated  to  some 
extent  from  a  scientific  treatment  of  his  subject,  and  has  included  either 
too  much  or  too  little  in  his  volume.  From  the  standpoint  of  a  treatise 
on  pure  contract  he  has  included  far  too  much,  because  he  has  devoted 
more  than  half  of  the  book  to  special  forms  of  contracts.  From  the 
standpoint  of  a  treatise  on  all  contracts,  such  as  the  omnibus  work  of 
Parsons,  he  has  included  too  little.  If  it  is  proper  for  him  in  his  work 
to  deal  with  bills  and  notes  and  bailments,  why  should  he  omit  contracts 
of  suretyship,  insurance,  bills  of  lading,  warehouse  receipts,  and  the 
like?  It  is  difficult  also  to  understand  what  place  in  a  work,  which  the 
author  calls  "G)n tract,"  a  discussion  of  the  subject  of  "representation 
in  tort"  has  or  could  have.  Particularly  is  no  reason  for  the  inclusion 
of  these  topics  appreciable  when  it  is  remembered  that  this  volume  is 
only  one  of  several  published  by  the  same  author. 

The  chief  value  of  this  work  consists  in  the  clear  and  simple  exposition 
by  the  writer  of  the  principles  underlying  the  origin  and  development 
of  the  simple  contract  as  deduced  from  the  cases  by  him.  There  is 
nothing  particularly  novel  or  original  in  the  way  of  conception  or  con- 
struction of  theory,  but  the  originality  consists  rather  in  the  point  of 
view  and  the  faithfulness  with  which  the  author  adheres  to  his  scientific 
investigation  and  scientific  treatment.  The  author's  study  of  the  origin 
and  history  of  the  unilateral  contract  first,  and  then  the  bilateral  con- 
tract has  been  painstaking  and  thorough;  and  the  results  which  he  sets 
forth  in  a  very  commendably  clear  and  comprehensive  style  are  for  the 
most  part  sound  and  faithful  to  the  authorities.  In  one  or  two  instances, 
it  is  true  that  the  author  in  his  eagerness  to  trace  a  scientific  development 
finds  logic  in  decisions  where  none  existed.  For  example,  he  refers  to 
the  bilateral  contract  as  the  "most  beautiful  notion  of  contractural  obli- 
gation ever  evolved,  etc."  He  refers  to  this  matter  in  his  preface  on 
pages  vand  vi.in  this  language: —  "When the  bilateral  contract  is  rightly 
understood,  it  will  be  found  to  embody  the  most  beautiful  notion  of 
contractural  obligation  ever  evolved  by  the  wit  of  man;"  and  again  on 
page  60,  he  says: —  "The  conception  of  a  contractural  obligation  em- 
bodied in  the  bilateral  contract  is  to  our  mind  the  most  beautiful  notion 
that  ever  appeared  in  contract  law."  The  latter  statement  might  go 
unchallenged,  but  the  former  cannot.  We  take  it  that  the  so-called 
"evolution"  of  the  bilateral  contract  consisted  either  in  a  legal  accident 
or  an  arbitrary  judicial  assertion.  The  fact,  as  we  understand  it,  is  that 
the  courts,  at  the  time  referred  to  in  the  work,  having  held  for  some 
time  that  the  surrender  of  a  legal  right  is  a  good  consideration  for  a  promise, 
when  confronted  by  a  case  wherein,  instead  of  the  surrender  of  a  legal 
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right  having  been  given  for  the  defendant's  promise,  the  plaintiff  alleged 
that  he  had  given  simply  a  promise  to  surrender  a  legal  right,  the  Court 
enforced  the  promise  without  so  very  much  reasoning  about  it,  probably 
on  the  assumption  or  feeling  that,  if  the  doing  of  a  thing  is  sufficient  con- 
sideration for  a  promise,  then  a  promise  to  do  that  thing  should  be  equally 
a  sufficient  consideration.  Such  a  decision  did  of  course  lose  sight  of  the 
origin  and  nature  of  consideration,  and  hence  from  the  standpoint  of  logic, 
and  viewing  the  law  as  science,  the  "notion"  of  the  bilateral  contract 
was  anything  but  "beautiful."  We  think  that  the  most  that  can  be  said 
of  it  was  that  it  was  expedient.  It  would  not  be  fair  to  fail  to  point 
out  the  fact  that  the  author  recognizes  the  absence  of  real  consideration 
in  the  bilateral  contract.  But  his  mistake  we  consider  consists  in  treat- 
ing the  bilateral  contract  as  an  evolution,  whereas  its  introduction 
involved  rather  a  revolution. 

We  cannot  consent  to  the  author  arrogating  to  himself  the  credit  of 
"the  discovery  of  the  nature  of  the  bilateral  contract"  as  he  does  in  this 
volume.  The  nature  of  the  bilateral  contract  has  been  known  for  many 
years,  and  has  been  fully  appreciated  by  scholars,  both  students  and 
teachers.  The  author  should  be  accorded  the  credit  of  clearly  stating 
the  nature  of  that  kind  of  contract,  and  such  credit  is  cheerfully  given 
him.  The  work  in  this  regard  is  well  done.  It  adds  to  the  available 
material  on  the  subject,  but  the  work  in  this  regard  is  not  pioneer  work, 
nor  does  it  involve  anything  new  or  particularly  novel. 

The  author  speaks  of  the  covenant  as  having  at  one  period  been  other 
than  a  formal  contract.  It  is  doubtful  if  there  is  any  evidence  to  show 
that  it  was  ever  anything  else. 

We  take  emphatic  objection  to  the  suggestions  made  on  page  56  by 
the  author  that  the  unilateral  contract  may  be  treated  as  a  formal  or 
quasi-formal  contract,  and  coupled  with  that  his  assertion  that  consid- 
eration may  be  treated  as  a  matter  of  form  as  well  as  of  substance.  It 
never  was  so  treated,  and  never  properly  could  be  so  treated.  We  had 
come  to  believe  that  this  error  had  been  eradicated  from  books  dealing 
with  contract  law,  and  are  much  disappointed  to  find  it  perpetuated  in 
this  work.  The  simple  contract  came  into  our  law  through  tort.  The 
first  writs  issued  to  enforce  contract  obligation  were  properly  writs  on 
the  cases  in  the  nature  of  deceit,  the  theory  being  that  the  plaintiff  had 
been  induced  by  the  promise  of  the  defendant  to  give  up  something  which 
he  was  not  legally  obliged  to  give  up.  If  the  plaintiff  had  not  given  up 
anything,  he  was  not  deceived  to  his  injury  by  the  promise,  and  hence 
was  given  no  right  of  action.  If  that  is,  briefly  stated,  the  origin  of 
simple  contract  in  our  law,  then  it  is  obvious  that  the  surrender  of  the 
legal  right  by  the  promisee  never  was  a  matter  of  form  but  was  from  the 
beginning  a  matter  of  real  substance.  Suggestions  that  consideration 
is  only  required  to  demonstrate  deliberation  upon  the  promise,  and  that 
the  promise  was  not  given  lightly  or  thoughtlessly,  and  similar  sugges- 
tions, like  that  in  this  work,  that  the  consideration  may  be  deemed  a 
matter  of  form,  should  once  for  all  be  relegated  to  the  ash  heap  of  exploded 
and  discarded  legal  notions,  where  they  belong. 

But  the  book,  particularly  the  part  dealing  with  the  simple  contract, 
is  on  the  whole  praiseworthy,  and  is  entitled  to  appreciation.     It  will 
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repay  a  careful  reading,  and  would  be  valuable  as  the  possession  of  any 
student. 

The  author  was  properly  ambitious  in  his  work,  and  boldly  makes 
claims  for  what  he  has  done,  and  some  of  his  claims  are  amply  justified. 

The   Law  of  Trademarks   and  Unfair  Trade.     By  Norman   F. 
Hesseltine.     Boston:    Little,  Brown  &  Co.     1906.     pp.  xlviii,  390. 

"Nor  is  it  necessary  in  order  to  get  a  right  to  an  injunction  that  a 
specific  trademark  should  be  infringed;  but  it  is  sufficient  that  the  Court 
is  satisfied  that  there  was  an  intent  on  the  part  of  the  respondent  to  palm 
off  his  goods  as  the  goods  of  the  complainant;  and  that  he  persists  in  so 
doing  after  being  requested  to  desist."  McClain  v.  Fleming  (1877)  96 
U.  S.  245.     See  also  /ivery  v.  Michele  (1882)  81  Ky.  73. 

It  has  taken  many  years  and  many  decisions  for  the  courts  to  arrive 
at  the  point  of  view  expressed  in  the  quotation  from  McClain  v.  Fleming, 
and  to  readopt  the  theory  which  seems  first  to  have  actuated  courts  in 
taking  jurisdiction.  In  the  books  there  are  early  cases  to  the  effect  that 
an  action  on  the  case  for  deceit  will  lie  against  a  clothier  "who  sells  bad 
cloth  upon  which  he  put  the  mark  of  another."  See  Southern  v.  How 
(1590)  2  Popham  144,  which  Browne  in  his  work  on  trademarks  regards 
as  an  authority  that  manufacturers  may  bring  the  action. 

Hopkins  and  Browne  have  given  the  genesis  of  the  law  showing  the 
return  of  courts  to  the  ground  of  fraud  as  a  reason  for  granting  relief  in 
cases  of  unfair  trade,  and  the  consequent  distinction  between  the  two 
closely  related  topics.  But  it  has  remained  for  Mr.  Hesseltine  to  collect 
and  reduce  to  a  digest  "all  cases  on  this  subject  in  the  United  States 
Courts,  the  decisions  on  tradesmarks  of  the  Commissioner  of  Patents 
and  the  important  State  and  English  decisions." 

The  distinction  between  unfair  trade  and  the  infringement  of  trade- 
mark is  one  which  not  only  has  caused  the  practitioner  no  little  anxiety, 
but  has  led  the  courts  into  conflicting  decisions  and  theories;  indeed  it 
was  not  until  the  cases  cited  supra  that  the  doctrine  of  unfair  trade  was 
given  a  sound  basis  in  this  country.  Mr.  Hesseltine  has  succeeded  admir- 
ably in  marking  this  distinction  or  rather  in  showing  that  the  law  of  Trade- 
mark has,  in  reality,  a  narrower  scope  than  that  of  Unfair  Trade. 

Though  possibly  one  is  at  first  inclined  to  take  issue  with  Mr.  Hessel- 
tine upon  his  statement  that  "the  legal  profession  now  wants  the  law 
and  cases,  not  pages  of  theoretical  reasoning,"  yei  an  increasing  famil- 
iarity with  the  cases  leads  one  to  the  irresistible  conclusion  that  a  book 
based  upon  any  other  theory  would,  so  far  as  the  subject  in  hand  is  con- 
cerned, be  of  little  value  for  practical  purposes  inasmuch  as  in  this  branch 
of  the  law  more,  perhaps,  than  in  any  other,  each  case  seems  dependent 
upon  its  own  facts.  The  author  seems  to  have  arranged  his  book  with 
some  reference  to  logical  order;  in  grouping  his  cases  under  appropriate 
headings  and  in  obtaining  an  arrangement  of  topics  which  to  an  ordinary 
mortal  is  reasonable,  he  has  succeeded  better  than  many  digest  writers 
with  whose  work  we  are  acquainted,  in  producing  a  book  of  real  utility. 
Indeed  in  the  present  work  a  case  is  found  where  one  would  reasonably 
expect  it  to  be. 
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Modern  Business  Corporations.  By  W.  A.  Wood.  Indianapolis: 
The  Bobbs-Merrill  Company.     1906.     pp.  xi.,  358. 

One  approaches  the  review  of  a  work  dealing  with  any  branch  of  the 
law  in  a  popular  manner  with  much  skepticism  as  to  its  real  value,  for 
experience  has  shown  that  such  works  are  either  too  scientific  to  be  suit- 
able to  the  lay  reader,  or  too  loosely  written  to  be  accurate.  The  reviewer 
having  this  feeling  was  pleasantly  surprised  upon  a  perusal  of  the  present 
work  to  find  that  it  was  one  of  the  rare  exceptions  to  the  general  rule. 
In  fact,  it  is  an  excellent  book  for  the  lay  reader  and  gives  in  a  pleasing 
and  lucid  yet  generally  accurate  manner  such  of  the  general  principles  of 
law  applicable  to  corporations  as  a  business  man  would  ordinarily  find  of 
use.  In  addition,  it  contains  much  interesting  information  about  the 
financiering  of  large  corporations,  several  articles  of  an  economic  nature 
and  general  hints  as  to  the  proper  methods  of  corporate  bookkeeping  and 
auditing. 

The  claim  made  in  the  preface  that  the  work  has  been  intended  for 
the  use  of  the  "lawyer  for  corporations"  so  that  he  "may  have  a  ready 
reference  manual  by  which  to  gauge  his  actions"  can  hardly  be  intended 
seriously  and  must  be  regarded  as  a  statement  prompted  by  considera- 
tion for  the  publishers  rather  than  as  a  statement  of  what  is  really  in- 
tended. Indeed,  if  a  few  sentences  in  the  preface  and  Part  I X.  containing 
a  number  of  forms  could  be  omitted,  the  work  would  be  much  more  sym- 
metrical and  would  then  stand  on  its  merits  as  one  of  the  most  useful 
works  of  its  kind  for  corporate  officers  and  business  men.  It  is  to  be 
hoped  that  in  any  future  edition  the  author  will  withstand  the  tempta- 
tion to  combine  incongruous  elements  even  in  a  slight  degree,  and  will 
eliminate  all  baseless  claims.  He  will  certainly  then  have  a  work  of 
value,  and  one  filling  what  is  practically  a  vacant  field.  A  few  inaccurate 
statements  usually  creep  into  new  text  books.  An  example  found  in  the 
present  book  is  the  following:  "Like  the  bondholder,  the  holder  of  pre- 
ferred stock  has  no  voice  in  the  general  management  of  the  corporation" 
(p.  62);  compare  this  with  the  statement  "unless  express  provision  is 
made  to  the  contrary,  preferred  stock  carries  the  same  voting  and  other 
proprietary  corporate  powers  as  common  stock"  (p.  116).  However, 
there  are  few  such  inaccuracies  in  the  present  work. 

Studies  in  the  Civil  Law.  By  W.  W.  Howe.  Second  Edition, 
Boston:    Little,  Brown  &  Co.     1905.     pp.  xiii,  391. 

The  Principles  of  the  Law  of  Contracts.  By  J.  D.  Lawson. 
Second  Edition.  St.  Louis:  The  F.  H.  Thomas  Law  Book  Co.  1905. 
pp.  xxvi,  688. 

Wills  on  Circumstantial  Evidence  with  American  Notes.  By 
G.  E.  Beers  and  A.  T.  Corbin.  Boston:  The  Boston  Book  Co.  1905. 
pp.  xiii,  448. 

A  Treatise  on  Equitable  Remedies.  By  J.  N.  Pomeroy,  Jr.  Two 
Volumes.  San  Francisco:  Bancroft-Whitney  Co.  1905.  pp.  Vol.  I, 
XXX,  1-952;   Vol.  II,  xix,  973-1875. 

A  Treatise  on  the  Law  of  Municipal  Corporations.  By  Howard 
S.  Abbott.     1905.    pp.  Vol.  I,  xix,  1-965;  Vol.  II,  xvi,  967-1979. 
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CONDITIONS   IN   CONTRACTS.' 

I.  DEFINITIONS. 

"A  condition  is  a  fact  or  event,  which  must  precede  some 
change  in  the  legal  relations  of  two  parties.  To  constitute  a  con- 
dition, however,  the  fact  in  question  must  be  uncertain.  *  *  * 
The  uncertainty  in  regard  to  a  fact  which  makes  that  fact  a  con- 
dition, need  not  be  objective  uncertainty;  it  is  sufficient  if  that 
uncertainty  exists  in  the  mind  of  the  party  who  seeks  to  treat  that 
fact  as  a  condition. "- 

While  Langdell  insists,^  and  there  is  authority  for  that  view, 
that  a  fact  or  event  must  be  future  as  well  as  uncertain  before  it 
can  be  a  condition,  Harriman  would  seem  to  be  right  in  saying 
that  uncertainty  in  the  minds  of  the  parties  is  enough.* 

'When  the  late  Professor  Langdell  was  teaching  at  the  Harvard  Law 
School,  he  had  privately  printed  for  the  use  of  his  classes  certain  "Rules 
on  Conditions  in  Contracts."  Those  rules,  which  were  designed  to  meet 
a  need  of  law  students  which  has  not  yet  adequately  been  provided  for, 
constitute  the  inspiration  and  the  foundation  of  this  article.  The  in- 
creasingly important  field  of  the  operation  or  performance  of  contracts 
with  which  rules  on  conditions  have  to  do  has  been  somewhat  slighted  by 
later  text  writers,  who  have  been  too  much  inclined  to  treat  conditions 
simply  as  a  relatively  unimportant  branch  of  the  law  of  the  discharge  or 
breach  of  contracts.  No  attempt  is  made  here  to  cover  the  whole  field 
of  conditions,  but  it  is  sought  to  furnish  clear  definitions  and  then  to 
state  in  the  form  of  rules  the  doctrines  of  the  cases.  In  framing  the 
rules  an  efifort  has  been  made  to  give  credit  to  Professor  Langdell  wher- 
ever possible,  and  in  a  number  of  instances  his  own  wording,  which  is  char- 
acteristically exact  and  illuminating,  has  been  retained.  Whatever  of 
value  the  rules  may  have  that  is  not  attributed  to  Professor  Langdell 
should  be  credited  to  Professor  Williston,  under  whom  the  writer  first 
studied  the  law  of  Contracts  and  to  whose  notes  in  his  excellent  collec- 
tion of  cases  frequent  reference  is  made. 

^Harriman  on  Contracts  (2nd  ed.)  sec.  299. 

^Langdell's  Summary  of  Contracts,  sec.  26. 

*Seward  and  Scales  v.  Mitchell  (Tenn.  i860)  i  Coldwell,  87  and 
cases  pro  and  con  cited  in  1  W.  (Williston's  Cases  on  Contracts)  268,  n.  1. 


152  COLUMBIA    LAW   REVIEW. 

Conditions  are  classified  in  several  ways.  According  to  one 
classification,  conditions  are  either  (i)  express;  or  (2)  implied. 

An  express  condition  is  one  stated  or  written  out,  in  express 
terms. 

An  implied  condition  is  one  which  is  not  expressed  in  terms 
but  which  is  nevertheless  regarded  as  a  part  of  the  contract. 

Implied  conditions,  like  implied  promises,  are  divided  into 
those  (i)  implied  by  law;  and  (2)  implied  in  fact. 

Conditions  implied  by  law  are  those  read  into  the  contract  by 
the  courts  to  meet  the  needs  of  justice.  This  is  how  they  dif- 
fer from  express  conditions  and  from  conditions  implied  in  fact, 
both  of  which  rest  on  the  real  or  supposed  actual  intention  of 
the  parties.  Conditions  implied  by  law  are  conditions  supplied 
by  the  court  to  govern  in  situations  which  the  parties  did  not 
expressly  provide  for,  because  for  one  reason  or  another  they 
never  contemplated  that  the  situations  would  arise.  They  are 
conditions  which  rest  not  on  any  intention  which  the  parties  had 
but  on  that  fair  dealing  which  the  court  should  require  as  between 
litigants.^  Wherever  possible  concurrent  conditions  are  implied 
by  law  upon  the  general  ground  that  the  performance  on  one  side 
of  a  contract  is  intended  to  be  in  exchange  for  the  performance 
on  the  other,  and  so  the  performances  should  take  place  simul- 
taneously ;  besides,  concurrent  conditions  protect  both  parties. 

A  condition  implied  in  fact  is  a  condition  which  from  the 
nature  of  the  case  must  be  performed  in  order  that  the  promise  of 
the  other  party  may  be  performed,  although  the  condition  is  not 
expressly  stated."  Conditions  implied  in  fact  are  for  all  practical 
purposes  to  be  treated  in  the  same  way  as  express  conditions. 

Conditions  are  also  divided  in  point  of  time  into  (a)  Condi- 
tions precedent;  (b)  Conditions  concurrent;  (c)  Conditions  sub- 
sequent. 

(a)  A  condition  precedent  is  a  condition  precedent  to  the  vest- 
ing of  any  liability  on  the  other  party  to  perform  his  part  of  the 

°The  writer  has  borrowed  this  doctrine  from  Professor  Williston,  who 
insists  to  his  classes  that :  "The  fundamental  equity  that  one  party  should 
not  be  compelled  to  perform  his  promise  when  he  has  not  received  or  is 
not  going  to  receive  what  was  promised  him  in  exchange  is  the  basis 
of  conditions  implied  by  law."  The  fact  that  the  writer  adopts  Pro- 
fessor Williston's  view  of  conditions  implied  by  law  in  preference  to  Pro- 
fessor Langdell's  will  explain  for  the  most  part  why  he  rewords  some  of 
Professor  Langdell's  rules  on  conditions  and  adds  exceptions  to  others. 

*"Where  circumstances  left  uncertain  by  the  contract  are  of  such 
a  nature  that  one  party  cannot  perform  his  part  of  the  contract  until  they 
are  fixed,  the  other  party,  insisting  on  the  contract,  ought  to  fix  those 
particulars."     Coleridge,  J.,  in  Armitage  v.  Insole  (1850)   14  Q.  B.  728. 
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contract.  It  does  not  mean  something  precedent  to  the  existence 
of  the  contract  itself.  Any  fact  or  event  which  is  capable  of  being 
a  condition  of  any  kind  may  be  a  condition  precedent,  but  gen- 
erally the  fact  or  event  consists  of  some  act  to  be  done  by  the 
covenantee  or  promisee.'^ 

(b)  Conditions  concurrent  are  those  where  the  performance  on 
each  side  of  the  contract  is  conditional  upon  simultaneous  perform- 
ance on  the  other  side.  The  fact  or  event  which  must  precede 
the  change  in  the  legal  relations  of  the  two  parties  here  is  a 
tender  of  performance  by  the  one  seeking  to  put  the  other  in 
default.  "A  concurrent  condition  must  consist  of  some  act  to  be 
done  by  the  covenantee  or  promisee  which  can  be  done  at  the 
same  moment  that  the  covenant  or  promise  is  performed."®  A 
typical  case  is  a  contract  for  a  purchase  and  sale,  where  the 
money  is  to  be  paid  for  the  article  and  the  article  to  be  handed 
over  for  the  money — the  exchange  being  simultaneous. 

Some  writers^  insist  that  conditions  concurrent  are  only  a 
species  of  conditions  precedent,  since  "an  offer  to  perform  the 
act  called  a  condition  concurrent"  is  necessary  to  put  the  other 
party  to  the  contract  in  default.  It  is  highly  desirable,  however, 
to  retain  the  distinction  between  conditions  concurrent  and  con- 
ditions precedent  because,  as  we  have  seen,  conditions  concur- 
rent are  the  most  favored  by  the  courts,  since  they  most  fully 
protect  both  parties,  and  because  it  aids  clear  thinking  to  classify 
those  cases  where  only  an  offer  to  perform  need  be  averred  sepa- 
rately from  those  where  actual  performance  must  be  averred  and 
proved. 

"The  distinction  between  express  conditions,  conditions  im- 
plied by  law  and  conditions  implied  in  fact  are  as  applicable  to 
concurrent  conditions  as  to  conditions  precedent,  though  much 
the  greater  number  of  concurrent  conditions  are  implied  by  law."^** 

(c)  A  condition  subsequent  is  some  fact  or  event  other  than 
performance  itself  which  the  contract  provides  shall  relieve  the 
promisor  from  an  existing  liability  to  perform. 

Very  few  genuine  conditions  subsequent  are  to  be  found  in 
the  law  of  contracts,  for  in  that  law  "condition  subsequent"  must 
mean  "condition  subsequent  to  the  liability,"  if  it  means  any- 
thing; and  in  contracts  we  do  not  often,  in  any  real  sense,  have 

"'A  fact  or  event  which  gives  rise  to  a  right  is  called  a  condition  pre- 
cedent."    Harriman  on  Contracts  (2d  ed.)  sec.  301. 
'Langdell,  Summary  of  Contracts,  sec.  20. 
°See  Harriman  on  Contracts  (2d  ed.)  sec.  303. 
"Langdell,  Summary  of  Contracts,  sec.  20. 
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conditions  subsequent  to  liability.  An  example,  however,  of  an 
actual  condition  subsequent  is  the  clause  in  a  fire  insurance  policy 
that  after  proof  of  loss  has  been  furnished  and  liability  of  the 
company  has  attached  that  liability  shall  cease  unless  suit  be 
brought  within  a  certain  time  shorter  than  the  regular  statute  of 
limitations.^^  In  the  law  of  property  where  an  interest  previously 
vested  becomes  divested  by  the  happening  of  a  condition  subse- 
quent, you  have  real  conditions  subsequent,  but  in  the  law  of 
contracts,  conditions  subsequent  in  form  usually  turn  out  on  close 
examination  to  be  really  conditions  precedent,  or  in  rare  instances 
conditions  concurrent.  The  way  to  test  a  condition  subsequent 
in  form,  to  see  if  it  is  such  in  fact,  is  to  try  to  put  it  in  precedent  or 
concurrent  form ;  if  you  can  change  its  form,  then  it  is  not  a 
genuine  condition  subsequent.^-  All  conditions  subsequent  seem 
to  be  express. 

'^See  Semnies  v.  Hartford  Ins.  Co.  (1871)  13  Wall.  158,  and  cases 
cited  in  i  W.  728,  n. 

^While  conditions  subsequent  rarely  exist  in  contracts,  because  con- 
ditions subsequent  in  form  usually  turn  out  to  be  precedent  in  fact,  cer- 
tain events  are  constantly  referred  to  by  text  writers  as  conditions  sub- 
sequent. 

Langdell,  for  instance,  in  his  Summary  of  Contracts,  sec.  42,  says : 
"Any  event  may  indeed  be  a  condition  subsequent  as  well  as  a  condition 
precedent,  but  the  only  events  which  are  in  fact  often  made  conditions 
subsequent  in  case  of  covenants  or  promises  are  those  which  render  the 
performance  of  the  covenant  or  promise  impossible  or  at  least  imprac- 
ticable;" and  he  cites  as  true  conditions  subsequent  implied  by  law  the 
death  or  serious  illness  of  persons  who  have  covenanted  or  promised  to 
render  personal  service,  and  the  destruction  of  specific  property  which 
one  has  covenanted  or  promised  to  convey,  while  he  cites  as  express  con- 
ditions subsequent :  "The  exceptions  commonly  introduced  into  charter 
parties  and  bills  of  lading  by  which  the  carrier's  obligation  to  deliver 
the  goods  is  to  cease  in  the  event  of  their  being  lost  or  destroyed  by  cer- 
tain enumerated  perils."  But  clearly  in  the  first  cases  cited  by  Langdell 
the  possibility  of  performance  is  a  condition  precedent  of  the  liability 
to  perform — '"the  performance  of  a  condition  subsequent  extinguishes  a 
pre-existing  right"  (Langdell,  Summary,  sec.  43),  while  the  death  or  seri- 
ous illness  of  the  persons  who  have  covenanted  or  promised  to  render 
personal  service,  or  the  destruction  of  specific  property  which  one  has 
covenanted  or  promised  to  convey,  simply  prevents  a  right  from  existing 
— and  in  the  last  case  which  Langdell  cites,  since  "a  negative  event  may 
constitute  a  condition  as  well  as  a  positive  one"  (Langdell,  Summary, 
sec.  43),  the  not  happening  of  the  loss  or  destruction  of  the  goods  by  the 
enumerated  perils  is  a  condition  precedent  to  the  carrier's  obligation  to 
deliver  them   (see  end  of  sec.  44,  Langdell,  Summary). 

So  Harriman  in  his  book  on  Contracts  says  that  "A  fact  or  event 
which  gives  some  one  the  right  to  put  an  end  to  some  existing  right  of 
another  is  called  a  condition  subsequent"  (Harriman  (2d  ed.)  sec.  301), 
and  asserts  that  "if  A  covenants  to  pay  B  $100  per  annum  for  ten  years 
provided  B  does  not  use  tobacco  during  that  time,  B's  use  of  tobacco  is 
a  condition  subsequent  entitling  A  to  be  discharged  from  his  obligation 
to  pay  the  annuity"  (Harriman  (2d  ed.)  sec.  305),  and  that  "if  A  sells  a 
cow  to  B  as  a  Jersey  cow  for  $100  and  agrees  that  B  may  return  the  cow 
if  she  is  not  a  Jersey,  the  fact  that  the  cow  is  not  a  Jersey  is  a  condition 
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Various  practical  consequences  depend  upon  the  form  of  a 
condition.  "In  an  action  upon  a  covenant  or  promise  the  burden 
of  alleging  or  proving  the  performance  of  a  condition  lies  upon  the 
plaintiff  or  defendant  according  as  the  condition  is  precedent  or 
subsequent,  unless  the  covenant  or  promise  provides  otherwise. 
It  is  competent,  however,  for  the  parties  to  shift  the  burden  by 
providing  that  the  defendant  shall  have  the  burden  of  alleging  and 
proving  that  a  condition  precedent  has  not  been  performed  or 
that  the  plaintiff  will  have  a  like  burden  in  case  of  a  condition 
subsequent. ^^  In  other  words,  where  the  condition  is  subsequent 
in  form  the  plaintiff  does  not  have  to  allege  and  at  the  trial  does 
not  have  the  burden  of  proving  that  the  condition  subsequent  has 
not  happened.^*  The  defendant  must  plead  the  happening  of  the 
condition  and  must  go  forward  w'ith  the  evidence  just  as  though 
it  were  a  genuine  condition  subsequent ;  but  the  final  burden  of 

subsequent,  entitling  B  to  rescind  the  contract"  (Harriman  (2d  ed.)  sec. 
305).  But  it  is  clear  that  in  the  case  about  the  tobacco,  the  use  of  the 
tobacco  is  not  a  condition  subsequent  to  the  liabiHty  of  A  to  pay,  but  the 
not  using  it  is  the  consideration  of  the  promise,  and  if  that  consideration 
is  not  given  the  promise  never  in  fact  is  binding  on  A  although  A,  at  the  end 
of  any  given  year,  must  pay  the  $100  until  such  time  as  it  is  made  to  ap- 
pear that  B  is  not  going  to  give  the  consideration.  The  not  using  of  tobacco 
is  in  effect  a  condition  precedent  to  any  liability  of  A  to  pay,  and  although 
A  has  to  advance  $100  at  the  end  of  each  year,  if  tobacco  has  not  been 
used  by  B  up  to  that  time,  still  if  the  tobacco  is  used  it  will  then  be  plain 
that  there  never  was  a  binding  contract.  Whether  A  can  recover  back 
payments  made  to  B  before  B  began  to  use  tobacco  will  depend  not  on 
the  law  of  contracts  but  on  the  law  of  quasi-contracts,  with  the  chances 
in  favor  of  the  court  saying  that  B  by  his  abstinence  during  the  years  for 
which  he  was  paid  earned  the  money  paid  and  hence  it  is  not  unconscien- 
tious for  him  to  retain  it.  So,  too,  though  the  case  about  the  Jersey  cow, 
cited  by  Harriman,  seems  at  first  sight  to  be  clearly  a  condition  subse- 
quent, reflection  shows  that  the  condition  does  not  terminate  any  exist- 
ing liability  of  B  under  the  contract,  but  justifies  the  re-deliver\-  of  the 
cow  and  a  demand  for  a  return  of  the  purchase  money  already  paid, 
because  B  never  was  liable.  One  of  two  things  is  true :  either  there  is 
no  contract  of  sale  at  all,  if  the  cow  is  not  a  Jersey,  unless  the  buyer 
chooses  to  waive  his  right  to  repudiate,  or  there  is  a  sale  by  which  title 
passes,  but  the  title  may  be  divested  at  the  option  of  the  buyer.  So  far 
as  property  is  concerned,  if  there  is  a  sale  by  which  title  passes,  but  the 
title  may  be  divested,  this  is  a  condition  subsequent;  but  so  far  as  con- 
tracts are  concerned  it  is  not  in  any  view  of  the  case  a  condition  subse- 
quent, for  if  the  buyer  had  already  paid  the  purchase  money  there  was  no 
liability  of  his  to  be  terminated  by  the  return  of  the  cow,  but  instead  an 
obligation  to  repay  the  money  rested  on  the  seller,  while,  if  the  buyer  had 
not  paid,  the  established  fact  that  the  cow  is  not  a  Jersey  shows  that  he 
never  was  under  any  liability  which  required  to  be  terminated.  The 
buyer  had  to  return  the  cow,  to  be  sure,  but  that  was  simply  to  escape 
having  a  liability  thrust  upon  him  because  he  kept  still  when  it  was  his 
duty  to  act,  as  the  case  of  Wheeler  v.  Klaholt  (1901)  178  Mass.  141  shows. 

^Langdell,  Summary  of  Contracts,  sec.  44. 

"Gray  v.  Gardner  (1821)  17  Mass.  188;  Moody  v.  Ins.  Co.  (1894)  52 
Ohio  St.  12. 
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proving  his  case  upon  all  the  evidence  rests  upon  the  plaintiff, 
since  the  condition  is  in  reality  precedent.  The  foregoing  makes 
the  form  of  the  condition  often  of  great  importance  in  practice. 

With  reference  to  conditions  precedent,  concurrent  and  sub- 
sequent, it  should  be  noted  that  in  the  law  of  property  "the  courts 
tend  to  construe  a  condition  as  subsequent,  rather  than  precedent, 
so  as  to  give  the  grantee  or  devisee  a  present  estate  liable  to  be 
divested,  rather  that  to  defer  the  vesting,"^^  but  that  in  the  law  of 
contracts  the  courts  imply,  wherever  possible,  conditions  concur- 
rent, which  are  unknown  to  the  law  of  property. 

The  relation  between  conditions  on  the  one  hand  and  repre- 
sentations and  warranties  on  the  other  hand  must  be  kept  in  mind. 

A  representation  is  a  statement  of  fact  or  assertion  made  by 
one  party  to  the  other,  before  or  at  the  time  of  the  making  of  the 
contract,  of  some  matter  or  circumstance  relating  to  the  contract 
and  which  in  part  at  least  induces  it.  Though  mere  representa- 
tions are  not  usually  contained  in  the  written  memorandum  of 
contract,  they  sometimes  are,  and  in  consequence  a  question  may 
arise  whether  a  descriptive  statement  in  the  written  instrument  is 
a  mere  representation.  If  it  is  a  mere  representation  its  untruth 
is  not  any  cause  of  action,  and  does  not  affect  the  contract,  unless 
it  is  made  fraudulently.  If  it  is  not  a  mere  representation,  i.  e., 
if  it  is  a  statement  in  regard  to  an  important  matter,  it  may  be 
a  warranty  that  is  also  a  condition. 

A  warranty  is  ordinarily  only  a  collateral  contract  which  gives 
rise  to  an  action  for  damages.  That  is  what  it  is  in  the  law  of 
sales.  "A  warranty  in  a  sale  of  personal  property  is  a  statement 
or  representation  made  by  the  seller  contemporaneously  with  and 
as  part  of  the  contract  of  sale,  though  collateral  to  the  express 
object  of  it,  having  reference  to  the  character  or  the  quality  of  or 
the  title  to  the  goods  or  articles  sold,  and  by  which  he  promises  or 
undertakes  that  certain  facts  are  or  shall  be  as  he  represents  them."^** 
But  in  insurance  policies  and  in  charter  parties  what  is  called  a 
warranty  means,  not  a  collateral  promise,  but  a  representation  or 
promise  which  is  so  essential  a  part  of  the  contract  that  its  truth 
or  performance  is  a  condition  precedent  to  the  other  party's  lia- 
bility to  perform.^' 

Whether  a  statement  in  an  insurance  policy  or  in  a  charter 

"i  Tiffany  on  Real  Property,  sec.  69. 

'"28  Am.  &  Engl.  Ency.  of  Law   (ist  ed.)  p.  727. 

"Ollive  V.  Booker  (1847)  i  Exch.  416;  Thompson  v.  Gillespy  (1855) 
5  E.  &  B.  209;  2  W.  58,  n. 
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party  amounts  to  a  warranty  or  not  is  generally  determined  by  its 
importance.  "Any  statement  or  stipulation  upon  the  literal 
truth  or  fulfillment  of  which  in  the  intention  of  the  parties  the 
validity  of  the  contract  is  made  to  depend,  whether  appearing  as 
a  condition  or  warranted,  or  however  otherwise,  amounts  to  a 
warranty.  But  no  particular  form  of  words  will  make  a  state- 
ment or  stipulation  a  warranty,  not  even  the  use  of  the  word 
'warranty,'  where  it  is  apparent,  from  the  context  or  from  the 
other  parts  of  the  contract,  that  it  is  not  the  intention  of  the  par- 
ties to  make  the  validity  of  the  contract  depend  on  the  literal  truth 
or  fulfillment  of  the  statement  or  stipulation."^^  If  the  representa- 
tion which  forms  a  part  of  the  contract  is  material,  or  if,  though 
immaterial,  its  truth  is  guaranteed  as  a  condition  precedent  to 
recovery,  it  is,  in  the  law  of  insurance  and  of  charter  parties,  a 
warranty.^'' 

There  are  two  kinds  of  warranty  in  insurance  policies  and  in 
charter  parties.  One  is  the  warranty  as  to  the  existence  of  a 
present  or  past  fact  known  as  "affirmative  warranty;"  the  other 
is  the  warranty  as  to  the  performance  of  a  promise  known  as  a 
"promissory  warranty."^*'  While  a  promissory  warranty  is  recog- 
nized as  a  promise,  its  primary  importance  is  due  to  the  fact  that 
it  is  not  simply  a  promise,  but  that,  if  it  is  not  performed,  the 
other  party  to  the  contract  need  not  perform.  Affirmative  war- 
ranties are  also  conditions.  "Warranties  are  in  the  nature  of 
[express]  conditions  precedent  in  that  upon  a  strict  compliance 
with  them  in  every  particular  depend  all  rights  of  the  insured  in 
the  policy.  They  differ  from  such  conditions,  however,  in  that 
when  the  insured  seeks  to  recover  on  the  policy  he  need  not  set 
forth  the  warranties  and  recite  his  compliance  with  each ;  but  by 
the  weight  of  authority  it  is  held  that  in  order  to  defeat  a  recovery 
on  the  ground  of  a  breach  of  warranty,  it  is  incumbent  upon  the 
defendant  to  allege  breaches  and  to  prove  them  as  alleged."-^ 

In  insurance  policies  and  charter  parties,  therefore,  unlike 
other  contracts,  a  representation  or  promise,  which  from  its  im- 
portance receives  the  name  warranty,  is  also  a  condition,  probably 

'"May  on  Insurance  (4th  ed.)  sec.  156. 

''"The  terms  'warranty'  and  'condition'  are  often  confused  and  used 
interchangeably.  The  distinction,  however,  is  clear.  In  speaking  of  a 
representation  by  A  to  B,  as  a  warranty,  we  are  looking  at  that  represen- 
tation with  reference  to  A's  obligation.  When  we  speak  of  the  same 
representation  as  a  condition,  we  are  dealing  with  the  effect  of  that  rep- 
resentation on  B's  obligation."     Harriman  on  Contracts  (2d  ed.)  sec.  311. 

^"Vance  on  Insurance,  sec.  105. 

"/d.,  sec.  104. 
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always  in  the  nature  of  a  condition  precedent,^^  but  differing  from 
an  ordinary  condition  precedent  in  that  the  defendant  must  allege 
and  has  the  burden  of  proving  its  falsity  or  breach. 

II.  History  of  Conditions. 
As  there  are  no  implied  conditions  in  unilateral  contracts  and 
as  the  earliest  contracts  were  unilateral,  there  were  originally  m 
the  common  law  no  conditions  except  express  ones.  Before  sim- 
ple bilateral  contracts  were  enforced,  the  courts  continued  to  rec- 
ognize only  express  conditions.  But  as  justice  demanded  the 
finding  of  conditions,  the  courts  would  scrutinize  contracts  under 
seal  containing  mutual  covenants,  for  express  conditions.  ''This 
gave  great  importance  to  the  precise  terms  in  which  mutual  cov- 
enants were  expressed  and  it  not  infrequently  happened  that  a 
single  word  turned  the  scale.  Thus  if  A  covenanted  with  B  to 
give  or  do  something  for  something  else  which  B  covenanted  to 
give  or  do  in  return,  it  was  commonly  held  that  the  word  'for' 
made  A's  covenant  dependent  on  B's."-'  When  simple  bilateral 
contracts  established  a  footing,  the  old  analogies  prevailed  and 
only  express  conditions  were  recognized  in  such  contracts.-*  It 
was  not  until  in  1773,  in  Kingston  v.  Preston,-''  that  it  was  held  for 
the  first  time  that  the  dependency  of  one  covenant  upon  another 
would  be  implied  so  as  to  create  a  condition  precedent — that  is, 
that  performance  by  the  plaintiff  would  be  held  to  be  by  implica- 
tion a  condition  precedent  to  performance  by  the  defendant.^*  It 
was  in  1792  in  Goodisson  v.  Nunn,^''  that  it  was  held  that  concur- 
rent conditions,  as  well  as  precedent  ones,  would  be  implied ;  and 
of  Rawson  v.  Johnson,"^^  following  in  1801  the  case  of  Goodisson 
v.  Nunn,  Langdell  says :  "With  this  case,  therefore,  the  doctrine 
of  mutual  dependency  was  completely  established  as  it  has  ever 
since  remained."^" 

'"In  Vance  on  Insurance,  sec.  105,  it  is  stated  that  a  promissory  war- 
ranty "is  in  the  nature  of  a  subsequent  condition  of  defeasance,  the  non- 
fulfillment of  which  renders  the  policy  voidable,"  but  qiiaej-e?  The  only 
cases  cited  by  the  author,  namely,  Schultz  v.  Ins.  Co.  (1881)  6  Fed.  672 
and  Glendale  Woolen  Co.  v.  Protection  Ins.  Co.  (1851)  21  Conn.  19  are 
cases  where  no  liability  attached  because  of  the  breach  of  condition,  so 
the  conditions,  while  appearing  to  be   subsequent,   were   in  fact  precedent. 

"Langdell,  Summary  of  Contracts,  sec.  140. 

^Id.,  sec.  141. 

"2  Douglas,  689. 

^'Langdell,  Summary  of  Contracts,  sec.  143. 

"4  T.  R.  761. 

**!  East,  203. 

"Langdell,  Summary  of  Contracts,  sec.  143. 
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III.     Rules  on  Conditions. 

In  framing  rules  on  conditions  it  is  desirable  to  treat  express 
conditions  and  implied  conditions  separately,  but  certam  obser- 
vations which  apply  to  both  kinds  of  conditions  should  be  noted 
first.    They  are: 

1.  If  after  breach  of  a  condition  by  one  party  the  other 
party  chooses  to  go  on  with  the  contract,  he  thereby  waives  the 
breach  as  a  breach  of  condition,  but  may  still  sue  upon  it  as  a 
breach  of  contract.^** 

2.  Where  the  condition  is  precedent,  and  the  condition  has 
not  been  dispensed  with  by  the  other  party  or  is  not  a  warranty  in 
an  insurance  policy,^^  the  party  who  is  to  perform  first  must  allege 
and  prove  performance  before  the  other  party  can  be  regarded  as 
in  default. ^^ 

3.  Where  the  conditions  are  concurrent  and  the  conditions 
have  not  been  dispensed  with  by  the  other  party,  the  party  seeking 
to  put  the  other  in  default  must  allege  and  prove  tender  of  per- 
formance, and  refusal  by  the  other  party.^^ 

4.  Where  actual  performance  in  the  case  of  conditions  pre- 
cedent, or  the  tender  of  performance  in  the  case  of  conditions  con- 
current, has  been  dispensed  with  by  the  other  party,  as  for  instance 
by  repudiation  in  advance,  by  deliberate  prevention,''*  etc.,  the 
plaintiff  must  allege  and  prove  readiness  and  willingness  on  his 
part  to  perform,  and  his  proof  of  readiness  must  show  ability  to 
have  performed  if  there  had  been  no  repudiation,  prevention,  etc.^' 

A. — Express  Conditions. 

Because  the  right  to  contract  as  one  chooses  is  in  general 
sacred  in  the  eyes  of  the  common  law,  we  start  with  the  proposition 

'"Langdell,  Rules  on  Conditions,  No.  ii  on  implied  and  No.  i  on 
express  conditions. 

^'See  Vance  on   Insurance,  sec.   104. 

"Langdell,  Summary  of  Contracts,  sec.  30;  Harriman  on  Contracts 
(2d  ed.)    sec.  337. 

^See  Pead  v.  Trull  (1899)  173  Mass.  450  where  the  party  to  whom 
tender  had  to  be  made  within  forty-five  days  died,  yet  as  the  plaintiff  ex- 
hibited in  acts  a  bona  fide  willingness  and  ability  to  perform  the  court 
said  the  period  was  extended  to  give  plaintiff  a  reasonable  time  after 
appointment    of   administrator. 

''U.   S.  V.   Peck   (1880)    102  U.   S.  64,  and  cases  cited  in  2  W.    180,  n. 

^Gray  v.  Smith  (1896)  76  Fed.  525;  83  Fed.  824  and  cases  cited  in 
2  W.  285,  n.  See  Eddy  v.  Davis  (1889)  116  N.  Y.  247;  Robertson  v. 
Davenport   (1855)   27  Ala.  574. 
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that  express  conditions,  having  been  put  into  the  contract  by  the 
parties,  must  be  strictly  complied  with.^*^  With  reference  to  such 
conditions,  the  following  things  must  be  noted : 

1.  "Express  conditions  may  exist  equally  in  bilateral  and 
unilateral  contracts;  and  it  is  immaterial  whether  there  are  also 
implied  conditions  in  the  same  contract;"^'  but  because  implied 
conditions  do  not  exist  in  unilateral  contracts  a  court  will  be  more 
apt  to  construe  doubtful  words  in  such  contracts  to  create  express 
conditions  than  it  would  in  the  case  of  bilateral  contracts."'^  The 
fact  that  the  terms  require  definition  will  not  keep  the  condition 
from  being  express ;  for  explaining  w^hat  is  expressed  in  the  con- 
tract— interpretation — is  not  implying  something  not  expressed. 

2.  A  court  will  endeavor  to  construe  the  language  of  an  express 

^"Harriman's  statement  in  regard  to  the  distinction  between  express 
and  implied  conditions  that  "it  seems  to  be  of  no  practical  importance 
at  the  present  day"  (Harriman  on  Contracts  (2d  ed.)  sec.  315)  cannot  be 
conceded.  While  it  is  true  that  express  conditions  and  conditions  implied 
in  fact  are  practically  one,  express  conditions  are  as  unlike  conditions 
implied  by  law  as  express  contracts  are  unlike  quasi-contracts.  Harri- 
man seems  to  confuse  express  conditions,  which  are  the  expression  of 
that  intention  which  the  parties  actually  had,  with  conditions  implied 
by  law,  which  are  the  expression  of  the  court's  notion  of  that  inten- 
tion which  the  parties  neither  had  nor  expressed,  because  they  never 
thought  about  the  contingencies  at  all,  but  which  just  men  similarly 
placed  would  have.  While  the  courts  succeed  many  times  in  getting 
around  harsh  express  conditions  precedent  by  construction,  such  condi- 
tions often  drive  a  plaintiff  to  a  quasi-contract  remedy,  if  that  is  open  to 
him,  when  the  conditions  which  in  the  absence  of  express  conditions  the 
law  would  imply  would  permit  a  recovery  on  the  contract  itself.  The 
fact  that  the  court  tries  by  a  forced  construction  of  the  express  condi- 
tions to  reach  the  equitable  result  which  conditions  implied  by  law  have 
in  view  should  not  blind  us  to  the  fact  that  the  two  kinds  of  conditions 
are  of  different  natures  and  affected  by  totally  different  considerations. 
An  express  condition,  unless  it  is  violated,  as  in  the  New  York  building 
contract  cases,  by  judicial  legislation,  must  be  lived  up  to  literally;  but 
a  condition  implied  by  law  is  always  subject  to  the  doctrine  that  where 
a  defendant  has  "received  a  substantial  portion  of  the  consideration  it 
is  no  longer  competent  to  him  to  rely  upon  the  non-performance  of  that 
which  might  have  been  originally  a  condition  precedent."  Carter  v. 
Scargill  (1875)  L.  R.  10  Q.  B.  564,  566.  The  failure  to  discriminate  between 
express  conditions  and  conditions  implied  by  law  is  the  cause  of  the  New 
York  court's  application  to  express  conditions  of  the  doctrine  of  substantial 
performance  applicable  only  to  conditions  implied  by  law,  a  departure 
from  principle,  of  which  Harriman  justly  complains  (Harriman  on  Con- 
tracts (2d  ed.)  sec.  339)  ;  but  even  the  New  York  doctrine  is  less  objection- 
able than  Harriman's  notion  that  conditions  implied  by  law  must  be 
lived  up  to  as  literally  as  express  conditions  must  be  (Ibid.  sec.  340). 
The  practical  importance  of  the  distinction  between  express  conditions 
and  conditions  implied  by  law  is  that  it  enables  us  to  avoid  the  error  of 
the  New  York  court  on  the  one  hand  and  the  error  of  Harriman  on  the 
other. 

''Langdell,  Rule  2  on   Express  Conditions. 

^See  Worsley  v.  Wood  (1796)  6  T.  R.  710;  Langdell,  Summary  of 
Contracts,   sec.  33. 
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condition  in  such  a  way  as  not  to  work  an  unjust  forfeiture  or 
oppression  as  contrasted  with  a  mere  loss  of  privilege.'"' 

3.  "Wherever  it  is  doubtful  whether  certain  words  do  or  do 
not  constitute  an  express  condition,  it  is  material  to  inquire  whether 
they  constitute  a  covenant  or  promise ;  for  if  they  do  not,  that  will 
be  an  argument  in  favor  of  their  being  a  condition,  it  being  a  car- 
dinal rule  of  interpretation  to  give  effect  in  some  way  to  all  the 
words  of  a  contract,  if  it  be  possible ;  and  the  argument  becomes 
much  stronger  when  a  covenantor  or  promisor  would  otherwise 
have  no  remedy  for  the  equivalent  of  his  covenant  or  promise."*** 

4.  In  leases  and  deeds  of  conveyance,  the  courts  are  inclined 
to  consider  some  words  which  would  naturally  import  an  express 
condition  to  have  been  inserted  as  a  matter  of  form  without  any 
intention  of  creating  a  condition, ^^  but  no  fixed  rule  can  be  laid 
down,  and  besides  what  is  here  said  applies  rather  to  conditions 
in  the  law  of  property  than  to  conditions  in  the  law  of  contracts. 

5.  In  building  contracts  express  conditions  are  treated  in 
New  York  practically  as  if  conditions  implied  in  law.*^  In  Eng- 
land, on  the  other  hand,  they  are  upheld  so  enthusiastically  that  a 
building  contractor  can  bind  himself  not  to  attempt  to  set  aside 
for  the  architect's  fraud,  a  certificate  of  the  latter  which  must  be 
obtained  before  the  contractor  can  recover.*^  Neither  the  New 
York  nor  the  English  view,  in  either  extreme  form  mentioned 
above,  has  been  adopted  elsewhere.  Everywhere  the  fraud  of  the 
other  contracting  party  will  excuse  the  non-performance  of  the 
express  conditions,**  and  the  general  rule  is  that  the  fraud  of  the 
architect  or  his  refusal  to  exercise  an  honest  judgment,  even 
though  he  does  not  collude  with  the  defendant,  will  excuse  a  failure 
to  produce  his  certificate.*^  So  where  the  architect  makes  such 
gross  mistakes  in  his  estimates  as  necessarily  to  imply  bad  faith, 
a  failure  to  produce  his  certificate  is  excused.*®  But  with  these 
exceptions  the  general  American  rule  seems  to  be  that  the  express 

""Liverpool  etc.  Ins.  Co.  v.  Kearney  (1901)  180  U.  S.  132;  Globe 
Mutual  etc.     Assoc,  v.  Wagner  (1900)   188  111.  133. 

*°Langdell,    Rule  4  on   Express   Conditions. 

"Substantially  Langdell's  Rule  7  on  Express  Conditions.  Dawson  v. 
Dyer  (1833)  5  Bam.  &  Adolph.  584.  Cf.  Edge  v.  Boileau  (1885)  16  Q.  B.  D. 
117. 

*-Nolan  V.  Whitney  (1882)  88  N.  Y.  648.  Cf.  Doll  v.  Noble  (1889)  116 
N.  Y.  230. 

"Tullis  V.  Jacson  (1892)  3  Ch.  441. 

"Batterbury  v.  Vyse  (1863)  2  H.  &  C.  42  and  cases  cited  in  i    W.  696  n. 

"Cases  cited  in  i  W.  696-7  n. 

**See  Chicago  etc.  R.  R.  Co.  v.  Price  (1891)  138  U.  S.  185,  and  cases 
cited  in  i  W.  703-4  n. 
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condition  to  produce  the  architect's  certificate  must  be  Hterally 
compHed  with.*^  Even  where  the  architect  dies,  the  certificate 
seems  not  to  be  dispensed  with  altogether,  but  the  appointment  of 
a  new  architect  must  be  demanded  and  only  on  refusal  of  the 
demand  is  the  condition  waived.*® 

6.  In  contracts  to  be  performed  to  the  satisfaction  of  the 
promisor,  before  payment  by  the  latter,  there  is  a  tendency  in  the 
cases  to  let  the  promisor's  honest  judgment  control  in  matters 
peculiarly  the  subject  of  personal  taste  and  judgment,  but  to 
construe  the  language  to  mean  the  satisfaction  of  a  reasonable 
man  where  quality,  workmanship,  and  saleability,  of  which  others 
can  just  as  well  judge,  are  wanted.*"  There  is  much  confusion  and 
conflict  in  the  cases,  however. 

7.  Where  a  party  promises  to  pay  a  certain  amount  when  he 
shall  be  able,  recovery  cannot  be  had  against  him  when  he  "is 
plainly  insolvent  or  when  payment,  if  enforced,  would  strip  him 
of  his  means  of  support. "^° 

8.  "Parties  may  think  some  matter,  apparently  of  very  little 
importance,  essential ;  and  if  they  sufficiently  express  an  intention 
to  make  the  literal  fulfillment  of  such  a  thing  a  condition  prece- 
dent, it  will  be  one ;  or  they  may  think  that  the  performance  of 
some  matter,  apparently  of  essential  importance  and  prima  facie 
a  condition  precedent,  is  not  really  vital  and  may  be  compensated 
for  in  damages,  and  if  they  sufficiently  expressed  such  an  inten- 
tion, it  will  not  be  a  condition  precedent. "^^ 

9.  "While  the  subject-matter  of  an  implied  condition  is  always 
a  covenant  or  promise,  the  words  or  clause  in  which  an  express 
condition  is  found  may  or  may  not  constitute  also  a  covenant  or 
promise,  according  to  the  intention  of  the  parties. "^^ 

B. — Conditions  Implied  in  Fact. 
I.   Conditions   implied   in   fact  are    for  all   practical   purposes 
express  conditions  and  governed  by  the  same  rules. "^^^ 

"See  9  Cyc.  615,  n.  71. 

"As  a  discharge  of  the  architect  by  the  owner  absolves  the  builder 
from  the  necessity  of  producing  the  certificate  (Fitts  v.  Reinhart  (1897) 
102  la.  311).  the  refusal  to  appoint  a  new  architect  in  place  of  a  de- 
ceased one  should  have  the  same  effect. 

*^Hawkins  v.  Graham  (1889)  149  Mass.  284,  and  see  cases  cited  in 
I  W.  711  n. 

'"O'Brien,  J.,  in  Work  v.  Beach  (1891)  13  N.  Y.  Supp.  678,  and  cases 
cited  in   i   W.   719  n. 

'^Blackburn,  J.,  in  Bettini  v.   Gye   (1876)    i   Q.  B.   D.   183,  187. 

'Xangdell's  Rule  No.  3  on  Express  Conditions. 

""See  Coombe  v.  Greene  (1843)   11  M.  &  W.  480. 
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2.  When  a  party's  liability  is  conditional  upon  the  happening 
of  an  uncertain  event,  knowledge  of  which  is  peculiarly  within  the 
possession  of  the  other  party — as  where  the  landlord  has  promised 
to  repair  the  inside  of  a  house  to  which  he  has  not  reserved  a  right 
of  entry  for  inspection  purposes, — it  is  a  condition  precedent  to 
liability  on  his  part  to  perform  that  the  other  party  notify  him  that 
the  event  has  happened.^*  When,  however,  both  parties  have 
equal  means  of  knowing  about  the  event  it  is  the  duty  of  the 
promisor  to  perform  without  notice.  ^^ 

C. — Conditions  Implied  by  Law. 

Implied  conditions  ought  to  have  been  treated  by  the  courts  as 
defenses  based  upon  non-performance  by  the  plaintiff,  since  the 
defendant  in  each  case  says  in  effect  to  plaintiff: — "You  have  not 
performed  your  promise,  hence  it  is  not  fair  to  compel  me  to  per- 
form," and  for  that  reason  some  writers  treat  them  only  under 
the  head  of  "Discharge  of  Contracts ;"  but  as  the  plaintiff  must 
allege  and  prove  compliance  with  the  conditions  before  he  can 
recover,  and  as  historically  they  have  been  treated  as  conditions, 
it  seems  better  to  continue  to  treat  them  as  such. 

Because  the  parties  to  contracts  often  fail  to  provide  expressly 
the  order  in  which  their  performances  are  to  take  place,  and 
because  in  every  bilateral  contract,  the  performances  are  never- 
theless presumed  to  be  given  in  exchange  for  each  other,  the 
courts,  in  the  interest  of  justice  will,  wherever  possible,  regard 
performance  on  either  side  as  prima  facie  conditional  on  concur- 
rent performance  on  the  other  side ;  and  this  whether  the  bilateral 
contract  is  under  seal  or  not  under  seal.^*^ 

But  with  reference  to  this  prima  facie  rule  it  must  be  noted : 

■"'Makin  v.  Watkinson  (1870)  L.  R.  6  Exch.  25  and  cases  cited  in  2 
W.   144,  n.,   147,  n. 

■""'The  rule  to  be  collected  from  the  cases  seems  to  be  this,  that  where 
a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific  event  which 
may  become  known  to  him.  or  with  which  he  can  make  himself  acquainted, 
he  is  not  entitled  to  any  notice,  unless  he  stipulates  for  it ;  but  when  it  is 
to  do  a  thing  which  lies  within  the  peculiar  knowledge  of  the  opposite 
party,  then  notice  ought  to  be  given  hun.  That  is  the  common  sense 
of  the  matter,  and  is  what  is  laid  down  in  all  the  cases  on  the  subject; 
and  if  there  are  any  to  be  found  which  deviate  from  this  principle  it  is 
quite  time  that  they  should  be  overruled."  Abinger,  C.  B.,  in  V'yse  v. 
Wakefield  (1840)  6  M.  &  W.  442.  See  Hayden  i:  Bradley  (Mass.  1856) 
6  Gray,  425.  But  see  Hugall  v.  McLean  (1885)  53  L.  T.  Rep.  04,  a  case 
which  should  not  be   followed. 

""This  is  a  rewording  of  Langdell's  general  rule  on  Implied  Conditions 
and  first  two  comments  thereon.  Cf.  Langdell's  Summary  of  Contracts, 
sees.  132,  133. 
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1.  If  the  covenant  or  promise  on  one  side  is  to  do  something 
which  requires  time  for  its  performance,  while  the  covenant  or 
promise  on  the  other  side  is  simply  to  pay  money  or  give  property, 
the  act  requiring  time  must  prima  facie  be  fully  performed  before 
the  money  is  due  or  the  property  is  to  be  handed  over.^'  Instances 
of  such  contracts  are :  service  contracts,  building  contracts,  char- 
ter parties.^® 

2.  "When  by  the  express  terms  of  a  contract,  one  side  is  to 
be  performed  before  the  other,  the  side  which  is  to  be  performed 
first  is  independent  and  absolute,  while  the  other  side  is  subject 
to  a  condition  precedent,"^^  only  if  the  other  side  becomes  unable 
to  perform  or  repudiates  the  contract  before  the  first  is  called  on, 
the  side  which  is  first  to  perform  is  excused.'*'^ 

If  it  is  uncertain  from  the  terms  of  the  contract  when  made 
which  side  is  to  be  performed  first,  but  it  afterwards  becomes 
certain,  it  is  then  the  same  as  if  in  the  original  contract  the  dates 
for  performance  had  been  put  in  as  they  afterwards  turn  out  to  be. 

3.  "If  the  covenant  or  promise  on  the  one  side  is  to  do  specific 
acts  which  require  time  for  their  performance,  while  the  covenant 
or  promise  on  the  other  side  is  simply  to  pay  money,  and  the  time 
for  the  payment  of  the  money  is  fixed,  while  the  time  for  the  per- 
formance on  the  other  side  is  left  indefinite  and  may  be  either 
before  or  after  the  money  becomes  payable,  or  partly  before  and 
partly  afterwards  according  to  circumstances,  both  sides  of  the 
contract  will  be  deemed  independent  and  absolute,"®^  except  that 
a  condition  will  be  implied  that  if  prior  to  the  time  fixed  for  the 
one  party  to  pay  the  money  the  party  to  do  the  acts  repudiates 
the  contract,  renders  his  own  performance  impossible,  becomes 
insolvent  or  in  any  way  makes  it  reasonably  certain  that  he  will 
not  or  cannot  perform,  the  party  to  pay  the  money  will  be  excused 
from  performing.**^ 

"See  Baker  v.  Higgins  (i860)  21  N.  Y.  397,  and  cases  cited  in  2  W. 
83  n.  The  above  rule  is  a  rewording  with  variations  of  Langdell's  Rule 
No.  3  on  Implied  Conditions.  Cf.  Langdell,  Summary  of  Contracts, 
sec.   125. 

"^But  "Contracts  of  service  for  a  specified  term  are  held  severable 
when  the  wages  can  be  construed  as  payable  at  specified  shorter  periods.' 
2  W.  83  n. 

""Langdell's  Rule  No.  4  on  Implied  Conditions.  But  see  contra  Harri- 
man  on  Contracts  (2d  ed.)  sees.  318,  319.     Cf.  note  6,  infra. 

^Cf.  Wald's  Pollock  on  Contracts   (3d  ed.)    2>22)^  note. 

°^To  this  point  the  rule  is  Langdell's  Rule  No.  5  on  Implied  Condi- 
tions. 

"This  rule  solves  the  difficulties  Harriman  had  with  the  preceding 
rule,  so  far  as  they  can  be  solved   for  him  without  adopting  his  notion, 
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4.  "But  when  in  an  agreement  for  the  sale  of  real  estate  a 
day  is  fixed  for  the  payment  of  the  money  and  nothing  is  said  as 
to  the  time  of  delivering  the  deed,  the  deed  will  be  deliverable  by 
imputation  when  the  money  is  payable ;  and  the  effect  will  be  the 
same  as  if  the  same  day  had  been  expressly  fixed  for  the  payment 
of  the  money  and  the  delivery  of  the  deed,  and  the  two  sides  of  the 
contract  will  be  mutual  and  concurrent  conditions  ;"^^  and  in  gen- 
eral when  in  an  agreement  a  day  is  fixed  for  performance  on  one 
side  and  nothing  is  said  as  to  the  time  for  performance  on  the 
other,  the  latter  performance,  will,  if  possible,  be  due  by  implica- 
tion on  the  day  fixed  for  the  first  performance.®* 

5.  Where  real  property  is  to  be  paid  for  in  several  installments 
and  by  the  contract  a  deed  is  not  to  be  given  except  at  the  time  of 
the  receipt  of  the  last  installment,  but  there  is  no  provision  that 
the  last  payment  shall  not  be  due  without  the  deed,  the  courts  of 
most  states  will  imply  mutual  concurrent  conditions  at  the  time 
of  the  last  payment  f^  and  because  such  conditions  are  implied  in 
the  interests  of  justice  the  better  view  would  seem  to  be  that  if  the 
seller  under  such  a  contract  waits  until  the  last  installment  of  the 
purchase  money  is  due,  without  having  sued  for  some  of  the  earlier 
installments,  he  cannot  thereafter  sue  upon  any  installment  with- 
out tendering  a  deed.®® 

6.  When  the  covenant  or  promise  on  the  one  side  is  negative 
and  is  to  refrain  from  doing  something  perpetually,  while  the  cov- 
enant or  promise  on  the  other  side  is  to  pay  money  at  a  fixed  time, 
it  is,  of  course,  impossible  that  the  negative  covenant  should  be 
fully  performed  before  the  money  is  payable,®"  but  a  condition  will 
be  implied  that  there  must  be  neither  a  breach  nor  reasonable 
certainty  that  there  will  be  a  breach  before  the  day  comes  for  the 
payment  of  the  money.®* 

7.  Where  each  side  of  a  bilateral  contract  is  put  into  a  sepa- 
rate instrument,  each  complete  in  itself  and  not  making  any  ref- 
erence to  the  other,  the  better  rule  is  that  each  side-  may  never- 
believed  to  be  wholly  erroneous  {Cf.  Keener  on  Quasi-Contracts,  p.  225), 
that  conditions  implied  by  law  rest  upon  the  ascertained  intention  of  the 
parties. 

"Langdell's  Rule  No.  6  on  Implied  Conditions. 

"See  Skillman  Hdw.  Co.  v.  Davis  (1890)  53  N.  J.  L.  i44- 

°*Kane  v.  Hood  (Mass.  1832)  13  Pick.  281  and  cases  cited  pro  and 
con  in  2  W.  47,  n. 

°*Beecher  v.  Conradt  (N.  Y.  1855)  3  Kernan,  108  and  cases  cited  pro 
and  con  in  2  W.  152  n.  2. 

"To  this  point  the  rule  is  a  rewording  of  Langdell's  Rule  No.  7  on 
Implied  Conditions. 

"See  the  last  part  of  Rule  3  supra  on  Conditions  implied  by  law. 
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theless  be  dependent,  if  in  fact  each  promise  was  the  consideration 
for  the  other  and  the  performances  were  intended  to  be  in  ex- 
change.*'^ In  such  cases,  the  defendant  has  of  course  to  plead  the 
breach  of  condition,  but  when  he  has  done  that  the  general  Amer- 
ican rule  places  the  burden  on  the  plaintiff  of  proving  affirmatively 
the  performance  of  the  condition  on  his  part."" 

8.  "When  the  covenant  or  promise  on  the  one  side  is  to  pay  a 
fixed  sum  of  money  or  do  some  other  act  and  on  the  other  side  to 
guarantee  a  debt  or  insure  against  some  risk  or  contingency,  both 
sides  of  the  contract  will  be  independent  and  absolute ;  for  although 
the  covenant  or  promise  on  the  one  side  is  the  equivalent  of  the 
covenant  or  promise  on  the  other  side,  yet  there  is  no  equivalency 
in  the  performance.  In  such  cases  the  covenant  or  promise  on  the 
one  side  to  guarantee  or  insure  is  the  full  equivaletit  for  actual 
performance  on  the  other  side."^^ 

9.  Where  there  has  been  a  breach  of  condition  after  part 
performance  of  the  party  making  default,  his  default  cannot  be 
taken  advantage  of  by  the  other  party  to  terminate  the  latter's 
obligation  unless  the  breach  is  so  substantial  that  it  defeats  the 
main  scope  or  an  important  object  of  the  contract^- — that  is,  goes 
to  the  substance,  essence  or  root  of  the  contract — and  even  if  the 
breach  is  in  limine,  that  is  at  the  outset,  it  is  not  any  trifling  or 
formal  breach  which  will  justify  non-performance  by  the  other 
party ,^^  though  a  less  breach  will  justify  non-performance  by  the 
other  party  if  the  breach  is  in  limine  than  if  it  takes  place  after 
part  performance.  A  trifling  breach,  though  not  justifying  non- 
performance, will  nevertheless  give  the  other  party  a  right  of 
action  for  damages. 

A  breach  of  a  promise  or  covenant  to  perform  an  act  at  a  cer- 
tain time  will  more  quickly  be  held  to  go  to  the  essence  than  will  a 

"'Hunt  V.  Livermore  (Mass.  1827)  5  Pick.  395  and  cases  pro  and  con 
cited  in  2  W.  150  n.  Langdell's  Rule  No.  8  on  Implied  Conditions  ex- 
pressed the  opposite  doctrine  of  Moggridge  v.  Jones  (1811)  14  East,  486 
that  where  each  side  of  a  bilateral  contract  is  in  a  separate  instrument  the 
promises  are  independent  and  that  "In  fact,  there  are  in  that  case  two 
separate  and  distinct  contracts,  and  it  is  erroneous  to  say  that  the  two 
instruments  constitute  one  bilateral  contract ;  and  it  seems  that  parol 
evidence  is  not  admissible  to  connect  them  together."  Langdell's  Rule 
No.  8.     See  Harriman  on  Contracts  (2d  ed.)  sec.  334. 

'"See  2  W.  151  n. 

"Langdell's  Rule  No.  9  on  Implied  Conditions.  Christie  v.  Borelly 
(i860)  29  L.  J.  Rep.  C.  P.  153  and  cases  cited  in  2  W.  176  n.  Cf.  Martin- 
dale  V.  Fisher  (1745)    i  Wilson,  88. 

"Langdell's  Summary  of  Contracts,  sec.  161  ;  Harriman  on  Con- 
tracts (2d  ed.)  sec.  516;  2  "W.  55  n. 

"See  Bettini  v.  Gye  (1876)   i  Q.  B.  D.  183. 
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breach  of  a  promise  or  covenant  to  pay  money  at  a  certain  date  ;''* 
but  it  should  be  remembered  that  the  general  American  rule  is 
that  in  mercantile  contracts,  whether  an  act  or  money  only  is  called 
for,  time  is  of  the  essenceJ^ 

10.  The  temporary  illness  of  an  employee  which  does  not  go 
to  the  root  of  the  contract  will  not  prevent  him  from  enforcing  the 
contract  ;''*^  but  where  the  illness  makes  it  necessary  to  get  a  sub- 
stitute and  no  adequate  substitute  can  be  obtained  unless  engaged 
for  the  full  period  of  service  of  the  sick  employee,  the  illness  goes 
to  the  root  of  the  matter,  and  the  employment  of  the  substitute  for 
the  full  period  of  service  discharges  the  employer  from  further 
liability  on  the  contract  to  the  sick  employee.'^^ 

11.  A  contract  to  employ  may  imply  a  condition  not  only  to 
pay  a  salary  but  also  to  furnish  work.  It  depends  upon  the  nature 
of  the  business.  If  work  has  to  be  furnished,  it  would  probably  be 
in  every  case  a  breach  to  the  essence  not  to  furnish  it.^* 

12.  "A  servant  may  be  discharged  by  the  master  from  his 
employment  provided  a  sufficient  cause  actually  exists,  whether 
the  same  was  known  to  or  assigned  by  the  master  at  the  time  of 
the  discharge  or  not."^® 

13.  In  contracts  for  the  purchase  and  sale  of  personal  property 
the  risk  of  loss  through  fire  is  on  the  one  having  the  legal  title,**' 
but  in  those  contracts  for  the  sale  of  real  property  where  the  obli- 
gation of  the  buyer  to  take  the  property  is  absolute  the  weight  of 
authority  seems  to  put  the  loss  on  the  buyer,  although  the  legal 
title  has  not  passed,  since  the  buyer  has  a  right  to  specific  per- 
formance and  is  in  equity  the  real  party  in  interest.*^  As  to  realty, 
however,  there  is  a  vigorous  minority.*- 

14.  "In  contracts  for  the  purchase  and  sale  of  real  estate 
there  are  important  differences  between  the  law  of  England  and 
the  law  of  this  country  as  to  what  constitutes  performance  by  the 
parties  respectively.  Thus  in  England  the  presumption  is  that 
the  deed  of  conveyance  is  to  be  prepared  by  the  buyer  and  ten- 
dered to  the  seller  for  execution;  while  in  this  country  the  pre- 

"But  see  National  etc.  Tool  Co.  v.  Standard  etc.  Co.   (1902)    181  Mass. 

275- 

'^Norrington  v.  Wright   (1885)    115  U.   S.   188  and  cases  cited  in  2  W. 
no  n. 

'*2  W.  69  n. 

"Poussard  v.  Spiers  (1876)  i  Q.  B.  D.  410  and  cases  cited  in  2  W.  69  n. 

''Stirling,  L.  J.,  in  Turner  v.   Sawdon  Co.    (1901)   2  K.   B.  653. 

"Green  v.  Edgar  (N.  Y.  1880)  21  Hun,  414,  and  cases  cited  in  2  W.  82  n. 

'"Professor  Williston  in  9  Harv.  Law  Rev.  106  and  cases  cited. 

*V<i.  112-114  and  cases  cited. 

"Id.  113  and  cases  cited.     Wells  v.  Calnan   (1871)    107  Mass.  514. 
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sumption  is  that  it  is  to  be  prepared  by  the  party  who  is  to  execute 
it.  Hence  in  an  action  by  the  seller,  it  is  only  necessary  in  Eng- 
land to  aver  a  readiness  and  willingness  to  execute  a  deed  of  con- 
veyance ;  while  in  this  country  it  is  necessary  to  aver  an  execution 
of  it  and  an  offer  to  deliver  it.  In  an  action  by  the  buyer,  on  the 
other  hand,  it  is  necessary  in  England  to  aver  a  tender  of  a  deed 
of  conveyance  for  execution ;  while  in  this  country  it  is  only  neces- 
sary to  aver  a  readiness  and  willingness  and  an  offer  to  pay  the 
purchase  money  upon  the  delivery  of  a  deed  of  conveyance."^^ 

15.  Where  a  seller  of  real  property  voluntarily  conveys  it 
away  after  the  contract  of  sale  is  made,  the  other  party  is  relieved 
from  performance  in  most  jurisdictions  on  the  ground  that  the 
seller  has  made  himself  unable  to  perform,^*  but  that  seems  wrong 
on  principle  where  it  is  apparent  that  the  seller  can  get  the  prop- 
erty back  again  in  time  to  perform. ^^  It  has  been  held  in  one  of 
the  majority  jurisdictions  that  an  outstanding  incumbrance  which 
neither  party  knew  about,  but  which  the  seller  could  remove,  did 
not  show  inability  of  the  seller  to  perform.^® 

16.  In  leases  the  covenant  to  pay  rent  and  the  covenant  to 
repair  are  in  general  independent  f'^  but  if  a  landlord  covenants  to 
keep  premises  in  repair  and  nevertheless  allows  the  premises  to 
become  untenantable,  the  tenant  may  move  out — constructive 
eviction — and  thereby  terminate  his  liability  for  future  rent.^* 

17.  The  general  American  rule  is  that  in  the  case  of  divisible 
contracts — that  is,  contracts  where  part  performance  on  one  side 
is  apportioned  to  part  performance  on  the  other  side — conditions 
will  be  implied  to  prevent  further  performances  from  being  com- 
pelled by  a  party  whose  breach  has  gone  to  the  essence  of  the  con- 
tract.®^ Whether  or  not  a  breach  as  to  one  or  more  apportioned 
part  performances  goes  to  the  essence,  that  is,  is  so  material  as  to 
defeat  the  other  party's  legitimate  object  in  making  the  contract, 
is  a  question  of  fact  in  each  case.  The  American  tendency  is  to 
hold  that  non-performance  of  one  installment  will  justify  a  refusal 

^^angdell,    Summary   of   Contracts,   sec.    170. 

"James  v.  Burchell  (1880)  82  N.  Y.  108  and  cases  cited  in  2  W.  163 
n.     See  Sir  Anthony  Mayne's  Case  (1596)  5  Rep.  20  b. 

*^See  cases  contra  to  James  v.  Burchell  in  2  W.   163  n. 

'"Ziehen  v.  Smith  (1896)  148  N.  Y.  558;  Higgins  v.  Eagleton  (1897) 
15s  N.  Y.  466.  So  an  agreement  to  sell  personal  property  one  does  not 
yet  own  is  all  right.     Borrowman  etc.  Co.  v.  Free   (1878)  4  Q.  B.  D.  500. 

"Leavitt  V.  Fletcher  (Mass.  1861)  10  Allen,  119  and  cases  cited  in 
2  W.  177  n. 

**2  W.  177  n. 

'*Norrington  r.  Wright  (1885)  115  U.  S.  188  and  cases  cited  in  2  W. 
117  n.     Cf.  Wald's  Pollock  on  Contracts   (3d  ed.)    331. 
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to  proceed  with  the  rest  of  the  contract,  whether  the  seller  fails  to 
deliver  or  whether  the  buyer  fails  to  accept  delivery  or  pay  for  the 
installment."^ 

The  English  doctrine,  which  has  some  American  support, 
seems  to  be  that  the  breach  of  a  divisible  contract  does  not  justify 
rescission  unless  the  acts  or  conduct  of  the  wrongdoer  evince 
an  intention  no  longer  to  be  bound  by  the  contract."^ 

"Defective  quality  of  one  installment,  however,  does  not  seem 
generally  to  excuse  the  purchaser  from  taking  other  installments 
either  in  England  or  this  country,  though  he  may  refuse  to  accept 
any  installment  when  offered  if  it  is  of  poor  quality. "°- 

i8.  In  England  and  a  majority  of  American  jurisdictions  it  is 
an  implied  condition  of  a  contract  that  the  promisor  shall  not 
announce  beforehand  that  he  is  not  going  to  perform,  and  if  he 
does  so  announce  the  other  party  may,  in  those  jurisdictions,  not 
only  change  his  position  accordingly,  and  thereby  be  excused 
from  performing  on  his  part^^  but  also  at  once  sue  on  the  contract.^* 
Before  the  other  party  changes  his  position,  however,  or  sues,  the 
party  who  has  announced  a  repudiation  may  repent  and  withdraw 
his  repudiation  even  against  the  other  party's  protest,'''^  except 
where  mutual  promises  to  marry  or  other  contracts  calling  par- 
ticularly for  steadfastness  are  concerned. 

In  all  jurisdictions  the  party  who  has  been  notified  of  repudia- 
tion may,  and  in  some  jurisdictions  he  must,"*'  wait  until  the  time 
set  for  performance  before  suing,  even  though  in  reliance  on  the 
repudiation  he  enters  into  contracts  with  others  which  make  it 
impossible  for  the  repudiating  party  to  withdraw  his  repudiation. 
Damages  must  not  be  enhanced  against  the  other  party  needlessly, 
however, ^'^  and  accordingly  damages  may  be  recovered  without 
further  performance  by  the  other  party. ^* 

The  doctrine  of  anticipatory  breach  above  set  forth  must  not 

'"Rugg  V.  Moore   (1885)    no  Pa.  St.  236,  and  cases  cited  in  2  W.  123  n. 

"Lord  Coleridge,  C.  J.,  in  Freeth  v.  Burr  (1874)  L.  R.  9  C.  P.  208; 
Mersey  Steel  &  Iron  Co.  v.  Naylor  (1884)   L.  R.  9  A.  C.  434. 

°"Wald's  Pollock  on  Contracts  (3d  ed.)  332  n;  Cahen  v.  Piatt  (1877) 
69  N.  Y.  348. 

''Rayburn  v.  Comstock   (1890)   80  Mich.  448. 

"'Hochster  v.  De  La  Tour  (1853)  2  E.  &  B.  678  and  cases  cited  in  2  W. 
221  n,  226  n,  240  n,  and,  contra  to  Daniels  v.  Newton,  in  2  W.  250  n. 

"^T raver  v.  Halsted  (N.  Y.  1840)  23  Wend.  66;  Perkins  v.  Frazier  (1901- 
2)   107  La.  390.     See  Zuck  v.  McClure  (1881)  98  Pa.  St.  541 

""Daniels  v.  Newton   (1874)   114  Mass.  530  and  cases  in  2  W.  250  n. 

"Clark  V.  Marsiglia  (N.  Y.  1845)   i  Denio,  317,  and  cases  in  2  W.  255  n. 

'*Cort  V.  Ambergate  etc.  Ry.  Co.  (1851)  17  Q.  B.  127;  Rayburn  v. 
Comstock   (1890)   80  Mich.  448. 
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be  confused  with  cases  of  actual  breach  of  contracts  caUing  for 
continued  or  continuous  performance,  where  the  actual  breach 
requires  the  assessment  of  full  damages.^** 

19.  In  the  case  of  partly  bilateral  contracts,  where  the  part 
which  is  actually  performed  is  comparatively  immaterial,  and  the 
thing  promised  and  yet  to  be  performed  is  the  essential  and  mate- 
rial part  of  the  consideration,  you  imply  conditions  just  as  in 
wholly  bilateral  contracts,  since  for  all  practical  purposes  such 
partly  bilateral  contracts  are  the  same  as  wholly  bilateral  contracts 
partly  performed  ;^*'°  but  where  the  part  which  is  actually  performed 
is  the  essentially  material  part  of  the  consideration  and  the  thing 
promised  and  yet  to  be  performed  is  comparatively  immaterial, 
you  do  not  imply  conditions  because  the  great  difiference  between 
the  thing  promised  on  the  one  side  and  that  promised  on  the  other 
makes  it  as  impossible  to  regard  the  performances  as  in  exchange 
as  we  found  it  to  be  in  the  cases  of  insurance  and  guaranty  covered 
by  Rule  8,  supra. 

20.  In  wholly  unilateral  contracts  there  seem  to  be  no  implied 
conditions;  but  the  courts  seek  to  accomplish  the  same  just  result 
as  if  conditions  were  implied  by  construing  a  promise  to  exchange 
property  for  money  to  call  for  and  become  binding  upon  a  tender, 
by  giving  the  promisor  the  power  of  rejection  of  goods,  etc. 

21.  "When  a  bilateral  contract  is  in  writing  and  performance 
by  A  is  in  terms  made  conditional  upon  performance  by  B,  while 
B's  promise  is  in  terms  absolute  and  unconditional,  there  is  no 
room  for  implying  a  condition  in  B's  promise,  the  maxim  expres- 
surn  facit  ccssare  taciturn  being  applicable.  The  mutual  promises, 
therefore,  do  not  constitute  mutual  and  concurrent  conditions 
according  to  the  general  rule ;  but  A's  promise  is  subject  to  an 
express  condition  precedent,  while  B's  promise  is  independent  ;"^°^ 
except  that,  as  in  the  case  of  rules  2  and  3,  supra,  a  condition 
will  be  implied  that  if  prior  to  the  time  fixed  for  B  to  perform 
x\  repudiates  the  contract,  renders  his  own  future  performance 
impossible,  becomes  insolvent,  or  in  any  way  makes  it  reasonably 
certain  that  he  will  not  or  cannot  perform.  B  will  be  excused 
from  performing. 

22.  Where  the  law  implies  a  condition  precedent  it  is  done 
on  grounds  of  justice,  and  after  the  condition  has  been  substan- 

°*Parker  v.  Russell   (1882)    133  Mass.  74  and  cases  cited  in  2  W.  253  n. 

^•"Ellen  V.  Topp   (1851)   6  Exch.  424,  and  cases  cited  in  2  W.  51  n. 

'"'To   this   point  the   rule  is   Langdell's   Rule    No.    14   on   Implied   Con- 
ditions. 
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tially  performed,  the  same  reason  of  justice  makes  it  "no  longer 
competent  for  the  defendant  to  insist  upon  the  non-performance 
of  that  which  was  originally  a  condition  precedent. "^**^ 

When  so-called  impossibility  of  performance,  which  may  or 
may  not  be  actual  impossibility,  is  recognized  as  a  defense  to  a 
contract,  it  is  in  the  nature  of  a  condition  implied  by  law  which  is 
precedent  in  fact  but  subsequent  in  form.  Historically,  however, 
"impossibility"  has  been  discussed  separately  from  conditions, 
and  lack  of  space  compels  its  exclusion  here. 

Geo.  p.  Costigan,  Jr. 
Lincoln,  Nebraska. 

^"Parke.    B.,    in    Graves    v.    Legg    (1854)    9    Exch.    709.      Approved    in 
Carter  v.  Scargill   (1875)  L.  R.  10  Q.  B.  564. 


THE  TREATY-MAKING  POWER  AND  THE  RESERVED 
SOVEREIGNTY  OF  THE  STATES. 

The  Constitution  of  the  United  States  provides  in  Article  VI: 

"This  constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land ;  and  the  judges  in  every  State  shall 
be  bound  thereby,  anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding." 

If  we  take  into  account  the  length  of  the  period  during  which 
the  provision  has  been  in  force  and  the  numerous  conflicts  between 
central  and  local  sovereignty  which  have  arisen  under  other  pro- 
visions of  the  Constitution,  it  may  fairly  be  said  that  disputes 
have  been  comparatively  few  in  respect  of  the  interpretation  to 
be  placed  upon  this  provision  of  our  organic  law.  True  it  is  that 
early  in  its  history,  the  Supreme  Court,  beginning  with  the  case 
of  IVare  v.  Hylton,^  was  called  upon  to  determine  the  effect  to  be 
given  to  it  in  dealing  with  the  private  rights  of  aliens  and  citizens 
by  virtue  of  treaties  regularly  passed.  Recently,  however,  we 
have  been  confronted  with  the  possibility  of  a  serious  controversy 
involving  the  interests  and  welfare  of  the  entire  Union,  though 
ostensibly  only  between  a  foreign  government  and  the  Federal 
executive  authorities  on  the  one  hand,  and  a  State  government, 
through  one  of  its  administrative  departments,  on  the  other. 

A  denial  of  access  in  the  case  of  children  of  Japanese  residents 
of  San  Francisco  to  the  same  schools  frequented  by  the  children 
of  citizens  and  alien  whites  has  brought  to  the  subject  of  the  treaty- 
making  power  of  the  President  and  Senate  a  great  deal  of  atten- 
tion. This  is  curious,  as  the  question  is,  in  the  first  instance, 
merely  one  of  the  interpretation  of  the  Treaty  of  1894.  The  con- 
stitutional validity  of  the  treaty  will  probably  never  be  questioned 
by  the  Supreme  Court ;  first,  because  this  function  has  always 
been  distasteful  to  it  from  the  time  when,  in  1796,  Mr.  Justice 
Chase  stated  that  if  the  court  did  possess  the  power  to  declare  a 
treaty  void,  it  would  never  exercise  it  but  in  a  very  clear  case 
indeed  f   second,   as  a  partial  seqiiitur  of  the  first,  because  the 

^(1796)   3  Dallas,  199. 
"Ware  v.  Hylton,  at  p.  237. 
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right  of  residence  guaranteed  by  the  treaty  with  Japan  will  prob- 
ably never  be  interpreted  so  broadly  as  to  encroach  upon  the 
exercise  of  the  purely  administrative  functions  of  the  authorities 
of  the  State  of  California.  This  is  especially  true  in  view  of  the 
reservations  contained  in  Article  II  of  the  treaty,  in  favor  of 
"the  laws,  ordinances,  and  regulations  with  regard  to  *  *  * 
police  and  public  security  which  are  in  force  or  which  may  here- 
after be  enacted  in  either  of  the  two  countries."^ 

It  is  not  the  purpose  of  this  paper  to  discuss  the  merits  of  this 
controversy.  In  its  present  stages  it  is  important  only  because  it 
points  out  that  the  limitations  upon  the  treaty-making  power  have 
never  been  authoritatively  defined  and  that  the  precedents  are  so 
few  as  to  leave  the  question  an  open  one  as  to  whether  there  are 
any  limitations  at  all,  other  than  those  imposed  upon  the  treaty- 
making  power  of  most  other  countries.  If,  however,  owing  to 
the  peculiar  structure  of  our  political  system,  such  limitations  do 
exist,  it  is  plain  that  the  consequences  may  be  serious ;  for  the 
Federal  Government  may  either  find  itself  incapable  of  maintain- 
ing the  integrity  of  a  compact  regularly  entered  into  with  some 
foreign  power  for  the  benefit  of  citizens  or  subjects  of  that  power 
residing  or  sojourning  in  the  United  States,  or  as  a  corollary,  it 
may  find  that  it  is  powerless  to  enforce  reciprocal  provisions  pro- 
tective of  or  beneficial  to  our  own  citizens  residing  or  sojourning 
within  the  territory  of  that  power. 

An  example  of  the  first  case  was  presented  by  the  incident 
known  as  that  of  the  Mafia  Riots,  which  occurred  in  1891,  and 
which  resulted  in  a  withdrawal  from  Washington  of  the  Italian 
Minister  accredited  to  the  United  States.  In  that  year,  a  number 
of  Italians  then  confined  in  New  Orleans  were  forcibly  taken  from 
jail  and  hanged  by  a  large  number  of  citizens.  None  of  the  par- 
ticipants was  tried,  though  the  then  existing  treaty  (November 
23d,  1871)  guaranteed  to  the  citizens  of  either  nation  in  the  terri- 
tory of  the  other  "the  most  constant  protection  and  security  for 
their  persons  and  property."*  Neither  was  any  compensation 
possible  under  the  laws  of  the  State  of  Louisiana  owing  to  the  fact 
that  the  common  civil  law  prevailed  in  that  State  pursuant  to  which 
no  action  lay  for  injury  to  a  person,  resulting  in  his  death.  Under 
the  position  taken  by  Mr.  Blaine,  then  Secretary  of  State,  the 
Federal  Government  was  powerless  to  "do  more  than  urge  upon 
the  State  officers,  the  duty  of  promptly  bringing  the  offenders  to 

'Compilation  of  Treaties  in  Force    (pub.  by  U.   S.  Govt.,  1899),  p.  353. 
*17  U.  S.  Stats.   (Treaties)  49,  50,  Art.  3. 
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trial. "^     This  called  forth  a  pointed  reply  by  the  Marquis  Rudini 
in  which  he  said :' 

"We  are  under  the  sad  necessity  of  concluding  that  what  to  every 
other  government  would  be  the  accomplishment  of  simple  duty  is 
impossible  to  the  Federal  Government.  *  *  *  We  have  affirmed 
and  we  again  affirm  our  right.  Let  the  Federal  Government  reflect 
upon  its  side,  if  it  is  expedient  to  leave  to  the  mercy  of  each  State 
of  the  Union,  irresponsible  to  foreign  countries,  the  efficiency  of 
treaties  pledging  its  faith  and  honor  to  entire  nations." 

We  think  that  the  issue  was  thus  very  clearly  brought  out, 
but  it  was  not  settled  at  the  time  because,  following  the  usual 
practice,  the  Federal  courts  evaded  the  question  of  the  capacity 
of  the  treaty-making  power  to  impress  upon  the  laws  of  a  State  a 
provision  within  its  police  powers,  and  therefore  otherwise  reserved, 
in  favor  of  aliens,  in  exchange  for  reciprocal  benefits  to  our  own 
citizens  within  the  territory  of  the  foreign  state.  Instead,  the 
decision  went  off  on  a  point  of  the  interpretation  of  the  treaty^ 
Furthermore,  the  Federal  Government  finally  avoided  further 
conflict  with  Italy  by  offering  to  her  a  sum  of  money  to  be  dis- 
tributed among  the  families  of  the  victims,  though  the  letter 
offering  this  indemnity  disclaimed  any  liability  on  the  part  of  the 
United  States  Government.® 

That  this  stand  was  consistent  with  the  position  taken  twenty 
years  before  by  the  State  Department  in  prosecuting  the  treaty 
rights  of  American  citizens  against  another  federated  system  of 
government  is  questionable.  In  1871,  the  steamer  Montijo  was 
seized  by  revolutionists  while  on  a  voyage  to  Panama  and  within 
the  jurisdiction  of  that  State,  which  was  then  a  constituent  State 
of  the  United  States  of  Colombia.  It  is  possible  that  a  distinction 
may  be  found  between  the  situation  then  created  and  that  which 
existed  at  the  time  of  the  Mafia  riots,  owing  to  the  fact  that  revo- 
lution was  general  in  Colombia  at  that  time.  True  it  is,  however, 
that  the  United  States,  in  prosecuting  the  claim  before  the  arbi- 
tration, maintained  that  the  Federal  Government  of  Colombia 
could  not  evade  responsibility  under  the  treaty  for  the  failure  of 
Panama  to  compensate  the  owners  of  the  ship.  In  fact  the  arbi- 
trator so  held.^ 


^Foreign  Relations,  1891,  p.  685. 

'Foreign  Relations,  1891,  p.  712. 

'New  Orleans  v.  Abbagnato  (1894)  23  U.  S.  App.  533. 

'Foreign  Relations,  1891,  p.  728. 

•Moore,  International  Arbitrations,  Vol.  2,  pp.   1439-42. 
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These  examples  from  the  diplomatic  relations  of  the  United 
States  with  other  powers  are  cited  to  show  the  situation  presented 
by  the  peculiarity  of  our  organic  law.  The  war  spirit  which  per- 
vaded both  countries  at  the  time  of  the  incident  with  Italy  and  the 
energetic  measures  employed  in  the  President's  recent  message  to 
Congress  to  quell  a  recurrence  of  it  on  either  side  of  the  Pacific 
because  of  the  incident  with  Japan,  indicate  the  importance  of 
having  a  clear  definition  of  the  treaty-making  power  under  our 
Constitution.  A  strongly  centralized  nation  such  as  Italy  or 
France,  or  as  we  have  seen  even  our  own  government  when  in  the 
position  of  the  complainant,  will  never  submit  without  a  struggle 
to  the  avoidance  of  treaty  obligations  on  the  plea  of  ultra  vires. 
Neither  will  the  opportunist  methods  of  diplomacy  forever  prove 
adequate.  Mr.  Blaine  adopted  the  attitude  of  the  overzealous 
attorney  defending  his  client  from  a  money  claim  for  injuries  and 
finally  compromised  on  the  best  basis  possible.  This  will  not  do, 
for,  as  the  case  of  the  Montijo  proves,  the  shoe  has  been,  and 
again  may  be,  on  the  other  foot. 

But  is  the  power  of  our  treaty-making  organs  really  limited  to 
the  extent  as  is  still  maintained  by  some?  In  determining  this 
problem  it  will  be  to  the  purpose  to  review  the  most  important 
cases  which  have  thus  far  been  decided  by  the  courts,  relative  to 
the  power  of  the  President,  "by  and  with  the  advice  and  consent 
of  the  Senate,"  to  enter  into  treaty  relations  in  derogation  of  the 
laws  of  a  State. 

The  first  important  case  which  reached  the  Supreme  Court  did 
not  relate  to  a  treaty  under  the  Constitution  at  all,  but  to  one 
taken  over  from  the  regime  of  the  Articles  of  Confederation.  In 
Ware  v.  Hylton^^  a  British  subject  sued  citizens  of  Virginia  on  a 
debt  contracted  prior  to  the  war;  the  defenses  of  the  debtors 
were : — abrogation  of  the  debt  by  war,  confiscation  by  the  State 
of  Virginia  as  a  war  measure,  and  partial  payment  to  the  State  as 
owner  of  the  debt.  The  plaintiff  replied,  pleading  the  Treaty  of 
Peace  of  1783,  and  its  authority  as  the  supreme  law  of  the  land, 
under  Article  VI,  quoted  in  the  opening  paragraph  of  this  paper. 
Thus  as  early  as  1796,  a  direct  conflict  arose  between  State  sov- 
ereignty and  the  power  of  the  Federal  Government  to  encroach 
upon  the  same  by  virtue  of  its  treaty-making  powers.  With  only 
one  dissenting  opinion,"  the  Supreme  Court  established  the  author- 

'"(1796)  3  Dallas,  199. 

"The  dissent  of  Mr.  Justice  Iredell  did  not  relate  to  the  power  of 
the  treaty-making   authority   to   bind   a    State.     In    fact,   the   opinion   con- 
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ity  of  the  treaty  over  the  constitution  and  laws  of  Virginia.  The 
decision  is  direct  authority  for  the  proposition  that  the  treaty,  in 
effect,  annulled  the  legislative  act  of  Virginia.  Quoting  from  the 
opinion  of  Mr.  Justice  Chase : 

"There  can  be  no  limitation  on  the  power  of  the  people  of  the 
United  States.  By  their  authority,  the  State  Constitutions  were 
made,  and  by  their  authority  the  Constitution  of  the  United  States 
was  established ;  and  they  had  the  power  to  change  or  abolish  the 
State  Constitutions,  or  to  make  them  yield  to  the  general  govern- 
ment, and  to  treaties  made  by  their  authority.  A  treaty  cannot  be 
the  supreme  law  of  the  land,  that  is  of  all  the  United  States,  if  any 
act  of  a  State  Legislature  can  stand  in  its  way."^- 

The  weight  of  this  decision  cannot  be  underestimated,  as  the 
opinion  was  rendered  when  the  debates  in  the  Convention  which 
framed  the  Constitution  must  have  been  fresh  in  the  memory  of 
the  judges.  In  fact,  one  of  them,"  had  himself  been  a  member 
of  the  Constitutional  Convention,  and  another,^*  a  member  of 
Congress  and  a  signer  of  the  Declaration  of  Independence. 

This  decision  was  followed  a  year  later  in  a  case  involving 
similar  questions  and  decided  similarly,  per  euriani.^^  In  Fairfax 
V.  Hunter,^*^  the  court  went  even  a  step  further.  This  case  involved 
title  to  a  large  area  of  land  then  known  as  the  Neck  of  Virginia,  to 
which  a  British  subject  had  received  possession  and  seisin  by  devise 
from  Lord  Fairfax  prior  to  the  treaty  of  1794  with  Great  Britain, 
which  provided  that  British  subjects  and  American  citizens  might 
grant,  sell  or  devise  lands  in  the  country  of  the  other  contracting 
power  "as  if  they  were  natives."  Prior  to  this  treaty  the  land 
might  have  escheated  to  Virginia  by  an  inquest  of  office.  This 
proceeding  the  commonwealth  neglected  to  iindertake,  the  legis- 
lature attempting  to  dispense  with  it  by  a  statute  passed  after  the 
date  of  the  treaty.  It  will  be  seen  that  the  devisee  was  possessed 
of  the  merest  thread  of  title,  yet  it  was  held  by  the  court  to  have 
been  confirmed  and  rendered  absolute  by  the  treaty.  The  in- 
choate title  of  Virginia  was,  in  the  opinion  of  Justice  Story,  ren- 
dered ineffectual  and  void. 

firms  it  in  terms  quite  as  absolute  as  the  majority  opinion.  He  says  that 
what  was  under  the  Articles  a  moral  obligation  became  supreme  laiv  under 
the  Constitution.     Id.  pp.  276-277. 

"/rf.  p.  236. 

"Mr.  Justice  Paterson. 
"Mr.  Justice  Wilson. 

^'Clarke  v.  Harwood   (1797)   3  Dallas,  342. 

'^(1813)  7  Cranch,  603.  The  opinion  here  was  closely  followed  in 
Craig  V.  Radford  (1818)   3  Wheat.  594. 
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This  case  was  followed  shortly  afterward  by  Chirac  v.  Chirac}'' 
John  Marshall  had  in  the  meantime  ascended  the  bench  as 
Chief  Justice.  Curiously  enough,  he  had  been  counsel  for  the 
defense  in  Ware  v.  Hylton.  though,  so  far  as  reported,  he  did  not 
attempt  in  his  argument  to  weaken  the  scope  of  the  treaty-making 
power.  At  all  events  there  are  no  traces  that  his  zeal  as  an  advo- 
cate affected  his  views  as  a  judge.  A  statute  of  Maryland  pro- 
viding for  the  escheat  of  estates  acquired  by  aliens  through 
descent  unless  conveyed  to  a  citizen  within  ten  years  was  held  by 
him  to  be  ineffectual  to  accomplish  a  forfeiture,  owing  to  the  French 
treaty  of  1778.  The  treaty  declared  "that  the  subjects  and  inhab- 
itants of  the  United  States,  or  any  one  of  them,  shall  not  be  reputed 
aubains  in  France,"  with  reciprocal  rights  to  French  citizens. 
Notwithstanding  that  this  treaty  had  been  abrogated  prior  to  the 
expiration  of  the  ten  years'  term,  the  court  held  that  the  title  had 
vested.     In  the  words  of  Chief  Justice  Marshall  :^* 

"If  a  treaty  or  any  other  law  has  performed  its  office  by  giving  a 
right,  the  expiration  of  the  treaty  or  law  cannot  extinguish  that 
right.  *  *  *  the  court  is  of  the  opinion,  that  the  treaty  had  its 
full  effect  the  instant  a  right  was  acquired  under  it ;  and  that  its 
expiration  or  continuance  afterwards  was  unimportant." 

The  court  thus  gave  to  the  treaty  the  effect  of  a  statute  repealing 
the  law  of  Maryland,  and  under  the  well-known  doctrine  of  statu- 
tory interpretation,  the  original  statute  was  not  revived  ipso  facto 
by  the  limitation  of  the  repealing  act. 

This  view  has  been  constantly  followed  in  this  country,  differ- 
ing from  the  practice  followed  on  the  Continent  of  Europe,  where 
treaties  are  regarded  as  contracts  the  execution  of  which  must  be 
demanded  from,  and  is  generally  superintended  by  the  executive 
of  each  nation.  The  force  and  effect  of  our  constitutional  pro- 
vision was  even  more  clearly  brought  out  in  1840,  in  a  case  wherein 
the  court  declared  that  treaties,  compacts  and  articles  of  agree- 
ment in  the  nature  of  treaties,  to  which  the  United  States  is  a  party, 
execute  themselves  by  their  own  fiat,  and  have  the  same  effect  as 
an  Act  of  Congress  and  are  of  equal  force  with  the  Constitution.^'' 

More  than  eighty  years  after  the  decision  in  Chirac  v.  Chirac, 
the  law  of  Virginia  relative  to  the  right  of  alien  heirs  to  succeed  to 
real  estate  remained  practically  the  same  as  under  the  common 

'"(1817)  2  Wheat.  259.  Accord:  Orr  v.  Hodgson  (1819)  4  Wheat. 
453;  Hughes  V.  Edwards  (1824)  9  Wheat.  489;  Cameal  v.  Banks  (1825) 
10  Wheat.  181. 

^'Loc.  cit.  p.  277. 

'"Pollard  V.  Kibbe  (1840)    14  Pet.  353.  412-415. 
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law.  It  was  again  held  to  be  abrogated  as  to  citizens  of  Switzer- 
land by  virtue  of  the  treaty  of  1855  with  Switzerland.^^'  Mr.  Justice 
Swayne  reviews  the  decisions  already  referred  to  and  quotes  at 
length  from  Ware  v.  Hylton. 

Finally  in  1889,  Mr.  Justice  Field  again  confirmed  these  well- 
known  doctrines  in  Gcofroy  v.  Riggs.-^  The  complainants  were 
citizens  of  France  and  claimed  to  inherit  real  estate  in  the  District 
of  Columbia,  from  a  citizen  of  the  United  States.  The  law  of 
Maryland  in  force  at  the  time  of  the  creation  of  the  Federal  Dis- 
trict permitted  aliens  to  take  and  hold  land  by  deed  or  will  within 
the  State,  and  to  transmit  them  as  though  citizens,  but  did  not  do 
away  with  the  disability  of  aliens  to  take  lands  by  inheritance  from 
a  citizen  of  the  United  States.--  However,  the  treaty  of  1853  with 
France  provided  that  where  the  existing  laws  permit  aliens  to  hold 
property,  they  shall  be  permitted  to  enjoy  the  right  of  possessing 
il  by  the  same  title  and  in  the  same  manner  as  citizens  of  the 
United  States.  In  holding  that  this  treaty  must  be  read  into  the 
laws  of  the  District  of  Columbia,  Mr.  Justice  Field  was  simply 
following  the  unbroken  chain  of  authority.  But  certain  state- 
ments obiter  point  out  certain  limitations  upon  the  treaty-making 
power  and  require  our  closer  attention.-^ 

"That  the  treaty  power  of  the  United  States  extends  to  all  proper 
subjects  of  negotiation  between  our  government  and  the  govern- 
ments of  other  nations,  is  clear.  It  is  also  clear  that  the  protection 
which  should  be  afforded  to  the  citizens  of  one  country  owning 
property  in  another,  and  the  manner  in  which  the  property  may  be 
transferred,  devised  or  inherited,  are  fitting  subjects  for  such  nego- 
tiation.   *    *    * 

The  treaty  power,  as  expressed  in  the  Constitution,  is  in  terms  un- 
limited except  by  those  restraints  which  are  found  in  that  instru- 
ment against  the  action  of  the  government  or  of  its  departments, 
and  those  arising  from  the  nature  of  the  government  itself  and  of 
that  of  the  States.  It  would  not  be  contended  that  it  extends  so  far 
as  to  authorize  what  the  Constitution  forbids,  or  a  change  in  the 
character  of  the  government  or  in  that  of  one  of  the  States,  or  a 
cession  of  any  portion  of  the  territory  of  the  latter,  without  its 
consent.  Port  Leavenworth  Railroad  Co.  v.  Lozve,  114  U.  S.  525. 
541.  But  with  these  exceptions,  it  is  not  perceived  that  there  is  any 
limit  to  the  questions  which  can  be  adjusted  touching  any  matter 
which  is  properly  the  subject  of  negotiation  with  a  foreign  country." 

-"Hauenstein  v.  Lynham   (1879)    100  U.  S.  483. 
"(1889)    133  U.   S.  258. 

"Spratt  V.  Spratt  (1828)   i  Pet.  343;   (1830)  4  Pet.  393. 
"133  U.  S.  266-267. 
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Though  this  statement  of  the  doctrine  is  too  broad  to  satisfy 
the  requirements  of  the  States'  Rights  School,  it  may  be  urged 
that  even  the  restraints  enumerated  by  the  learned  jurist  have 
never  acquired  the  authority  of  established  law  at  least  so  far  as 
relates  to  conflict  between  the  treaty  power  and  the  sovereignty  of 
a  State, — which  is  all  that  concerns  us  in  the  present  discussion. 
On  the  contrary,  the  wording  of  the  article  expressly  submits  the 
organic  law  of  each  State  to  the  treaty  power.  As  we  have  already 
seen,  this  was  recognized  in  the  earliest  case  coming  before  the 
Supreme  Court  wherein  it  was  held  that  as  the  people  had  the 
right  "to  change  or  abolish  the  State  Constitutions,"  they  could 
make  them  yield  to  the  treaty  power  of  the  Federal  government 
(Chase,  J.,  supra). 

As  to  the  restraint  in  respect  of  a  cession  of  State  territory,  it 
has  been  declared  by  no  less  an  authority  than  Chancellor  Kent 
that  no  such  restraint  exists.  In  the  controversy  between  the 
United  States  and  Great  Britain,  relative  to  the  Northeastern 
boundary  in  1842,  a  part  of  the  territory  claimed  by  the  State  of 
Maine  was  in  fact  included  in  the  territory  relinquished  to  Great 
Britain  by  the  Webster-Ashburton  Treaty.  Daniel  Webster,  then 
Secretary  of  State,  declared  in  the  course  of  correspondence  that 
the  consent  of  the  State  was  necessary,  but  in  this  he  was  in  conflict 
with  Chancellor  Kent  that  the  better  opinion  would  seem  to  be 
that  such  a  power  of  cession  does  reside  exclusively  in  the  treaty- 
making  power  under  the  Constitution  "although  a  safe  discretion 
would  forbid  the  exercise  of  it  without  the  consent  of  any  State."-* 
Mr.  Justice  Story  was  inclined  to  take  the  view  that  it  might  extend 
to  some  cessions  and  not  to  others,  though  no  juridical  basis  is 
given  us  for  his  opinion.-^  The  Supreme  Court  furthermore,  in  a 
case  decided  just  two  years  prior,  wherein  Mr.  Webster  as  counsel 
successfully  maintained  the  wide  range  of  the  treaty  power,  con- 
firmed a  treaty  with  the  Cherokee  Indians  apportioning  to  them 
part  of  the  territory  of  North  Carolina.-** 

The  power  to  cede  territory  is  without  doubt  an  extreme  pre- 
rogative, yet,  from  the  point  of  view  of  international  law,  it  is  one 
of  the  attributes  of  the  sovereignty  of  a  nation  and  is  frequently 
necessary  to  preserve  the  whole.  It  is  quite  as  essential  to  sov- 
ereignty in  a  federal  system  as  in  any  other. 

"Kent,  Comm.  pp.  **   167,  284. 

'•'Story,  Life  of  Joseph  Story.  II,  286-289,  quoted  in  Moore's  Inter- 
national Law  Digest  (1906)  vol.  V,  p.  173. 

'*Lattimer  v.  Poteet  (1840)    14  Pet.  4. 
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The  decisions  thus  far  cited  have  referred  to  treaties  regulating 
the  descent  and  tenure  of  property.  Though  distinctly  a  category 
of  legislation  otherwise  reserved  to  the  States,  the  courts  of  the 
several  States  have  followed  the  lead  of  the  Federal  courts  and  have 
upheld  the  paramount  authority  of  the  treaty  power.-"  Another 
class  of  treaties  attempt  simply  to  assure  the  security  of  alien 
estates  by  providing  for  the  award  of  administration  to  the  consul 
accredited  from  the  country  of  which  the  deceased  was  a  citizen  or 
subject.  These  deal  therefore  with  questions  associated  with  the 
procedure  of  Surrogates'  courts,  a  matter  over  which  the  State 
authorities  are  loath  to  admit  a  lack  of  exclusive  power.  The 
treaty  provisions  have,  however,  been  recognized  in  most  instances-* 
though  there  have  been  exceptions  to  the  rule.  One  at  least  was 
costly.  In  1863  the  United  States  was  compelled  to  pay  damages 
awarded  by  international  arbitrators  because  the  Surrogate  of 
New  York  County,  in  violation  of  the  treaty  with  Peru,  failed  to 
award  administration  upon  the  estate  of  a  Peruvian  citizen  to  the 
Peruvian  consul,  but  instead  granted  it  to  the  public  administrator, 
resulting  in  a  loss  to  Peruvian  heirs. -° 

From  the  cases  cited  in  the  footnote  it  will  be  seen  that  what- 
ever doubt  was  entertained  in  New  York  prior  to  1863  as  to  the 
binding  character  of  such  a  treaty  provision  has  long  since  been 
dispelled.  And  yet  a  certain  hesitation  is  still  discernible  in  New 
York  decisions  to  extend  to  treaty  provisions  of  this  nature  their 
full  effect  under  the  interpretation  usually  given  them  by  inter- 
national usage.  Thus  in  one  case  Surrogate  Thomas  interprets 
the  word  "intervene"  as  applied  to  the  possession,  administration 
and  judicial  liquidation  of  the  estate  of  citizens  of  Argentine,  as 
importing  simply  a  "right  to  be  heard  with  others  who  may  assert 
demands  or  defences"  and  not  as  entitling  the  Consul  to  the 
corpus  of  the  estate.""     Though  the  validity  of  the  treaty  is  not 

■'Watson  V.  Donnelly  (N.  Y.  1859)  28  Barb.  653;  Fellows  v.  Denniston 
(1861)  23  N.  Y.  420;  Wunderle  v.  Wunderle  (1893)  144  111.  40;  Opel 
V.  Shoup  (1896)  100  la.  420.  In  the  last  case,  the  argument  of  the  States' 
Rights  School  is  fairly  presented  and  overruled.  Cornet  v.  Winton  (Tenn. 
1826)  2  Yerg.  143;  "Must  the  whole  Union,  because  of  the  misconduct 
of  one  State  be  forced  into  a  war?" 

"^/n  re  Fattosini  (1900)  67  N.  Y.  Supp.  11 19;  In  re  Lobrasciano, 
(1902)    yy  N.  Y.   Supp.    1040;   Wyman  v.   McEvoy    (1906)    191    Mass.  276. 

"Vm  re  Vergil,  Moore's  International  Arbitrations,  vol.  IV.  p.  4390. 

^"In  re  Logiorato's  Estate  (1901)  69  N.  Y.  Supp.  507.  Contra: 
In  re  Lobrasciano  (1902)  77  N.  Y.  Supp.  1040,  in  which  Surrogate  Silkman 
interpreted  the  word  "intervene"  as  employed  in  the  same  treaty  "ac- 
cording to  the  tendency  of  International  Law"  and  not  of  State  law  and 
thus  awarded  administration  to  the  consul  of  Argentine.  Surrogate 
Thomas  in  the  first  case  cited,  himself  admits  "that  a  solemn  treaty  of  the 
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questioned,  the  opinion  refers  to  certain  authorities  of  Louisiana, 
in  which  State  the  States'  Rights  theory  for  a  time  prevailed.  It 
was  said  that  this  class  of  treaties  would  in  effect  create  a  federal 
probate  jurisdiction  which,  under  our  system,  was  impossible; 
that 

"the  probate  jurisdiction  was  not  conferred  by  the  people  in  their 
Constitution  upon  the  general  government,  and  ergo,  it  was  reserved 
to  the  States  and  the  people  thereof  respectively." 

But  the  Supreme  Court  of  that  State  has  since  given  a  quietus  to 
this  reasoning  and  has  announced  that  it  is  "idle"  to  call  into 
question  the  competence  of  the  treaty-making  power  to  give  a 
direct  representation  to  French  subjects  through  the  consul  of 
their  country. ^^ 

The  power  of  the  courts  to  "interpret"  treaty  provisions  so  as 
to  make  them  consistent  with  the  police  or  reserved  powers  of  a 
State  has  been  exercised  on  other  occasions.^'-  Without  enumer- 
ating these  in  detail  it  is  sufificient  to  say  that  as  the  general  gov- 
ernment is  in  the  last  instance  responsible  for  the  performance  of 
its  treaty  obligations,  a  federal  interpretation  would  seem  indis- 
pensable. Indeed,  in  Article  III  of  the  Constitution  which 
defines  the  scope  of  the  Federal  judiciary,  cases  arising  under 
treaties  are  expressly  enumerated. 

Thus  far  our  discussion  has  developed  no  distinction  in  respect 
of  the  class  of  treaties  which  shall  have  precedence  over  State  law. 
We  have  seen  that  those  dealing  with  the  descent  and  tenure  of 
property  and  with  the  security  of  alien  estates,  though  within  the 
categories  of  legislation  otherwise  reserved  to  the  States,  have  long 
been  safely  entrenched  as  part  of  our  supreme  law.  May  it  not 
reasonably  be  asked :  if  treaties  can  be  passed  dealing  with  some 
matters  within  the  reserved  category,  why  not  as  to  all?  Empiri- 
cally, a  possible  distinction  might  be  sought  between  treaties  deal- 
ing strictly  with  the  property  rights  of  aliens  and  those  assuring 
rights  or  privileges  which  are  personal  in  nature.  In  considering 
the  latter  we  approach  nearer  to  the  dispute  current  between  the 
federal  authorities  and  California  relating  to  the  Japanese. 

United  States  with  Italy  is  of  binding  force  and  that  it  must  control  all 
courts  even  to  the  extent  of  ousting  them  of  jurisdiction  or  of  changing  the 
rules  of  their  procedure." 

■''Succession  of  Rabasse  (1895)  47  La.  Ann.  1452,  citing  the  earlier 
cases. 

"^See,  for  example,  People  v.  Dibble  (1857)  16  N.  Y.  203,  affirmed, 
(1858)  21  How.  366;  Cantini  v.  Tillman  (1893)  54  Fed.  969;  Pre- 
vost  V.  Greneaux  (1856)  19  How.  i,  which  is  frequently  cited  in  favor 
of  the   States'   Rights  view.     Taney,   C.  J.,  delivers  the   opinion. 
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But  even  here  we  are  not  without  precedent.  Chinese  immigra- 
tion into  California  commenced  in  the  later  sixties,  when  there  was 
a  great  demand  for  cheap  labor.  Afterwards  when  the  hordes 
crossing  the  Pacific  to  supply  this  demand  were  considered  a 
menace  to  the  community  and  before  Congress  had  passed  the 
Exclusion  Acts,  the  Pacific  States  attempted  to  control  the  situa- 
tion themselves  by  local  statutes.  In  order  to  restrict  the  employ- 
ment of  Chinese  labor,  the  State  of  Oregon  passed  an  act  prohib- 
iting the  employment  of  Chinese  laborers  on  public  works.  Kn 
attempt  was  made  under  this  statute  to  enjoin  a  contractor  from 
employing  Chinese  labor.    The  Federal  Courts  held^^  that 

"the  United  States  Courts  had  jurisdiction  under  the  treaties  be- 
tween the  United  States  and  China,  of  1858-1868;  and  that  until 
abrogated  or  modified,  these  treaties  were  the  supreme  law  of  the 
land,  and  that  the  courts  were  bound  to  enforce  them," 

These  treaties  extended  to  the  Chinese  a  right  of  access  and  of 
residence  which  the  court  held  necessarily  implied  the  right  of 
living  and  to  labor  for  a  living,  and  that  so  far  as  the  State  was 
concerned,  Chinese  subjects  had  a  right  to  enjoy  all  the  privileges 
there  of  the  most  favored  nation.^* 

The  California  Constitution  of  1879  went  even  further  than 
the  Oregon  statute,  as  it  prohibited  private  corporations  from 
employing  Chinese  labor.  Under  this  provision  statutes  were 
passed  making  such  employment  a  misdemeanor,  and  one  Parrott 
was  arrested  for  violating  them.  On  writ  of  habeas  corpus  to  the 
federal  courts.  Justice  Sawyer  discharged  the  prisoner,  holding 
that  the  laws  violated  the  treaty  provisions,  which  were  para- 
mount. In  a  very  able  opinion  he  referred  to  Ware  v.  Hylton 
and  the  earlier  decisions,  and  discussing  Article  VI  of  the  Consti- 
tution said  :^^ 

"there  can  be  no  mistaking  the  significance  or  effect  of  this  plain, 
concise,  emphatic  provision.  The  States  have  surrendered  the 
treaty-making  power  to  the  General  Government  and  vested  it  in 
the  President  and  Senate ;  and  when  duly  exercised  by  the  Presi- 
dent and  Senate,  the  treaty  resulting  is  the  supreme  law  of  the  land, 
to  which  not  only  State  laws,  but  State  Constitutions  are  in  express 
terms  subordinate." 

The  Supreme  Court  of  the  United  States,  too,  upheld  the  treaties 
with  China,  in  so  far  as  they  were  violated  by  a  California  statute, 
which,  though  not  in  terms,  yet  in  effect,  prevented  the  landing  in 
California  ports  of  Chinese  women,  regardless  of  their  class.^^ 

^•'Baker  v.  City  of   Portland   (1879)    5  Sawyer,  566. 

'■^Id.  at  p.  570.  ^In  re  Parrott   (1880)  6  Sawyer,  349. 

^"Chy  Lung  v.  Freeman   (1875)  92  U.  S.  275. 
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Again  in  the  famous  Queue  case"'  decided  in  1879  by  Mr.  Jus- 
tice Field  as  Circuit  Judge  in  San  Francisco,  it  was  decided  that 
an  ordinance  providing  that  every  person  imprisoned  in  the  county 
jail  upon  a  criminal  judgment  shall  have  his  hair  clipped  to  the 
uniform  length  of  one  inch  from  the  scalp,  was  not  a  necessary 
regulation  for  the  care  of  convicts  and  was  aimed  strictly  at  a 
particular  class  in  violation  of  treaty  obligations.  The  court 
was  astute  in  arriving  at  the  real  intent  of  the  statute,  and  though 
realizing  and  in  terms  admitting  the  evil  of  Chinese  immigration, 
referred  the  State  authorities  to  the  general  government  for  relief : 

"the  State  may  exclude  from  its  limits  paupers  and  convicts  of 
other  countries,  persons  incurably  diseased  and  others  likely  to  be- 
come a  burden  upon  its  resources.  It  may  perhaps  also  exclude 
persons  whose  presence  would  be  dangerous  to  its  established  in- 
stitutions. But  there  its  power  ends.  Whatever  is  done  by  way 
of  exclusion  beyond  this  must  come  from  the  general  government." 

Much  of  the  argument  of  the  court  in  that  case  might  well  be 
considered  applicable  to  the  present  dispute.  Then  as  now  the 
controversy  was  called  into  question  by  a  municipal  ordinance. 
Almost  fatherly  was  the  advice  given  by  Mr.  Justice  Field  to  the 
people  of  his  native  State  when  he  said  :'"* 

'"nothing  can  be  accomplished  in  that  direction  by  hostile  and  spite- 
ful legislation  on  the  part  of  the  State,  or  its  municipal  bodies,  like 
the  ordinance  in  question,  legislation  which  is  unworthy  of  a  brave 
and  manly  people." 

In  respect  of  categories  of  legislation  enumerated  in  the  Con- 
stitution, there  can  be  no  dispute  as  between  the  authority  of  the 
treaty-making  organs  and  the  States.  Here  at  most  there  may 
arise  the  question  whether  there  has  been  a  usurpation  of  the  legis- 
lative powers  of  Congress.  Though  not  within  the  limitations  of 
the  present  paper,  we  may  say  that  even  as  far  back  as  1840,  Mr. 
Calhoun  recognized  that  even  the  exclusive  delegation  of  a  power 
to  Congress  does  not  exclude  it  from  being  the  subject  of  treaty 
stipulations.  Of  this  the  power  of  appropriating  money  furnishes 
a  striking  example.  If  the  contrary  should  be  maintained,  it 
might  truly  be  said  that  the  exercise  of  the  treaty-making  powers 
has  been  "one  continual  series  of  habitual  and  uninterrupted 
infringements  of  the  Constitution.""'' 

Of  all  the  movements  toward  centralization    by    construction 

"Ho  Ah  Kow  V.  Nunan   (1879)  5  Sawyer,  552. 

""Id.  pp.  563-564. 

'"Moore's  Intcrnatoinal  Law  Digest   (1906)   vol.  5,  p.  164. 
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and  interpretation,  which  have  been  progressing-  since  the  forma- 
tion of  the  Federal  Union,  none  would  seem  more  necessary  for 
the  preservation  of  the  whole  than  the  tendency  toward  a  liberal 
construction  of  Article  VI  of  the  Constitution.  Even  in  the  Con- 
vention, the  necessity  for  the  widest  delegation  of  these  powers 
was  recognized.  Madison  pointed  out  that  the  violation  by  the 
States,  as  separate  entities,  of  treaties  passed  under  the  old  Articles 
of  Confederation  had  already  resulted  in  complaints  from  almost 
every  nation  with  which  treaties  had  been  formed.***  It  is  plain 
from  the  discussion  which  ensued  that  the  provision  was  adopted 
in  its  present  form  in  order  to  prevent  any  part  of  the  nation  from 
causing  a  rupture  between  a  foreign  nation  and  the  whole.  It  is 
significant  that  after  a  full  discussion  in  the  Convention,  the  only 
restraints  placed  upon  the  treaty-making  power  were  as  to  the 
method  in  which  treaties  must  be  made  and  ratified,  and  that 
those  restrictions  related  only  to  the  method  of  exercising  the 
power  and  not  to  its  scope  or  supremacy.*^ 

From  the  very  nature  of  our  government,  the  treaty-making 
power  must  reside  centrally  or  nowhere.  If  there  be  a  limitation 
upon  the  power  of  the  President  and  Senate  to  enter  into  a  par- 
ticular treaty,  the  power  of  the  entire  nation  has  been  by  so  much 
cut  down. 

For  all  practical  purposes  of  negotiation  with  a  foreign  nation, 
there  is  no  residue  of  such  power  left  anywhere.  Adopting  the 
reasoning  of  Mr.  Butler,  now  Reporter  of  the  Supreme  Court  of 
the  United  States,  we  may  say  that  as  to  those  subjects  over  which 
it  was  neither  proper  nor  practical  for  a  State  to  exercise  sover- 
eignty, but  which  required  national  action  for  the  joint  or  equal 
benefit  of  every  State,  it  was  impossible  for  any  State  separately, 
or  all  the  States  collectively,  either  to  delegate  or  reserve  elements 
of  sovereignty  which  none  of  them  possessed. *'- 

Whatever  may  have  been  the  intention  of  the  framers  of  the 
Constitution  in  respect  of  the  reserved  powers  of  the  States  within 
the  category  of  national  or  State  law,  it  could  never  have  been 
(and  the  debates  in  the  Convention  so  prove)  to  limit  the  central 
government  in  the  exercise  of  its  international  power  as  a  sovereign 
to  protect  and  benefit  the  citizens  of  all  of  the  States  in  foreign 
countries,  and  for  that  purpose,  to  assure  reciprocal  rights  to  aliens 

^'Madison    Papers,    vol.    II,    p.    896:    Butler,    Treaty-making    Power    of 
the  United  States,  vol.  I,  p.  307. 
*^Id.  p.  332. 
*7rf.  vol.  I,  pp.  34-35. 
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in  all  of  the  States.  It  is  clear  that  as  a  practical  matter  the  one 
power  follows  as  a  corollary  of  the  other.  If  it  has  the  power  to 
obtain  the  right  in  behalf  of  our  own  citizens,  it  has  the  power  to 
pledge  the  faith  and  honor  of  the  nation  for  the  performance  of 
the  quid  pro  quo  as  an  obligation  upon  all  of  the  States.  If  it  be 
said  that  thus  a  treaty  may  be  made  the  subterfuge  for  imposing 
undesired  legislation  upon  the  States,  it  may  be  answered  that 
besides  the  numerous  political  checks  provided  for  in  our  system, 
the  Supreme  Court  has  ample  authority  to  review  the  exercise  of 
the  constitutional  prerogative  just  as  it  does  in  respect  to  an 
excess  by  Congress  and  the  President,  in  the  exercise  of  one  of 
the  expressly  delegated  powers. 

But  with  these  exceptions,  the  unrestricted  exercise  of  the 
treaty  power  is  essential  to  the  Central  Government  as  repre- 
senting the  nation  and  its  sovereignty  over  and  against  foreign 
nations.  It  is  wholesome  because  it  tends  to  prevent  war.  It  is 
consistent  because  Article  I,  Section  lo,  expressly  denies  all  treaty 
power  to  the  States  without  the  consent  of  Congress  and  further 
because  all  of  the  States  are  equally  represented  in  the  ratifying 
body,  wherein  two-thirds  must  concur.  International,  not  munic- 
ipal standards  of  law  should  determine  its  scope  and  the  limita- 
tions of  its  use. 

Arthur  K.  Kuhn. 

New  York. 


A   HISTORICAL   SKETCH   OF   MOHAMMEDAN   JURIS- 
PRUDENCE. 

II.    The;  Xeigislative;  Period.' 

Such  briefly  were  the  customs  and  usages  of  the  Arabs  when 
the  juridical  principles  of  Islam  were  gradually  introduced.  But 
its  'legislative  period'  did  not  commence  until  after  the  Prophet's 
exile  to  Medina  when  the  community  of  his  followers  grew  sufifi- 
ciently  large  to  require  rules  and  regulations  for  the  guidance  of 
their  conduct.  The  Prophet  was  the  Messenger  of  God,  and  to 
him  He  revealed  in  His  own  words,  His  wishes  and  commands 
through  the  medium  of  the  angel  Gabriel.  The  collection  of 
these  revelations  is  called  the  Qur'an,  but  its  text  which  existed 
from  eternity  was  communicated  from  time  to  time  in  pieces  called 
Ayahs,  or  verses.  The  verses  that  lay  down  rules  of  law  were 
mostly  revealed  when  cases  actually  arose  requiring  decision  ac- 
cording to  the  principles  of  Islam.  Sometimes  God  in  His  wisdom 
repealed  some  previous  injunctions  and  laid  down  others  in  their 
stead.  Sanctions  or  rewards  were  attached  to  the  violation  or  ob- 
servance of  God's  ordinances  and  in  many  cases  they  were  both 
spiritual  and  legal. 

The  texts  in  which  a  principle  or  rule  of  law  is  explicitly  enun- 
ciated are  small  in  number  and  they  relate  mostly  to  marriage,  di- 
vorce, inheritance,  and  punishment  of  crimes.  They  principally  occur 
in  the  Surahs  of  Al-Baqarah,  An-Nisa,  Al-Imran,  Al-Ma'idah, 
An-Nur,  At-Talaq,  Al-Bara'ah  and  Bani  Isra'il.  There  are  also 
some  general  injunctions  which  have  formed  the  basis  of  important 
judicial  inferences.  The  Qur'an  is  a  continuation  of  other  divine 
books  such  as  the  Old  and  the  New  Testaments,  but  these  latter, 
it  is  believed,  have  been  considerably  tampered  with.  Except 
where  so  altered  the  laws  of  Moses  and  the  teachings  of  Christ 
are  binding  on  a  Muslim,  if  no  rule  is  expressly  provided  for  him. 

The  Mohammedans  are  enjoined  to  obey  the  Law  and  the 
rulers.  God  will  punish  the  wrong-doers  and  the  transgressors  of 
His  ordinances  according  to  the  measure  of  the  offense.  But 
punishment  is  provided  for  certain  offenders  to  be  meted  out  to 
them  in  this  world.  God  will  also  reward  every  good  action.  For 
offenses  against  the  person  generally,  retaliation  is  the  principle 
of  punishment  as  laid  down  in  the  Qur'an.  Retaliation  is  the 
right  of  the  person  injured  or  his  family.  They  may,  if  they  so 
-choose,  either  condone  the  offense  or  accept  compensation  (Diyah) 
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in  satisfaction  of  the  injury.  The  rule  holds  good  whether  the 
offense  committed  is  murder,  or  grievous  hurt,  or  simple  hurt. 
Life  is  to  be  exacted  for  life,  and  limb  for  limb,  and  no  difference 
is  to  be  made  in  this  respect  because  of  the  position  or  sex  of  the 
person  murdered.  If  death  or  injury  be  caused  by  mistake  or  acci- 
dent, atonement  is  to  be  made  by  the  emancipation  of  a  slave  or 
the  giving  of  alms. 

For  waging  war  against  God  or  his  Prophet,  or  for  highway 
robbery,  the  malefactor  is  to  be  put  to  death,  either  by  crucifixion 
or  impalement,  or  by  one  hand  and  one  foot  of  his  being  cut  off, 
or  he  is  to  be  exiled  from  the  country.  For  theft  the  punishment 
is  the  mutilation  of  one  hand.  A  person  falsely  accusing  a  woman 
of  adultery  is  to  be  sentenced  to  a  whipping  of  80  stripes.  An 
adulterer  or  adulteress  is  to  undergo  a  whipping  of  100  stripes 
and  if  married,  to  be  stoned  to  death. 

Irregular  relations  with  women  are  forbidden,  and  the  Mo- 
hammedans are  encouraged  to  marry.  It  is  declared  lawful  for 
a  Mohammedan  to  have  four  wives  at  one  time  provided  he  can 
be  just,  equal  and  impartial  in  his  treatment  of  all  of  them.  Other- 
wise he  should  be  content  with  one  wife.  It  is  unlawful  to  marry 
more  than  four  wives,  but  a  man's  slave-girls  are  lawful  to  him. 

A  Muslim  may  not  marry  his  own  mother,  step-mother,  grand- 
mother, daughter,  grand-daughter,  paternal  aunt  and  maternal 
aunt,  niece,  foster-mother,  foster-sister,  mother  of  his  wife,  widow 
of  a  son,  wife's  daughter  (by  a  previous  husband),  two  sisters  at 
one  time  or  a  woman  already  married  to  another  man.  He  should 
choose  a  free  woman  for  his  wife,  but  if  his  means  will  not  afford, 
he  may  marry  a  slave-girl.  The  practice  of  forcibly  marrying  the 
widows  of  a  deceased  person  by  his  heirs,  is  denounced  and  de- 
clared unlawful. 

It  is  enjoined  that  in  marriage  a  dower  should  be  given  to  the 
wife.  She  is  not  to  be  deprived  of  it  by  force  or  fraud,  but  she  may 
voluntarily  make  a  gift  of  it  to  the  husband  or  release  her  claim. 
A  man  cannot  get  rid  of  his  liability  to  pay  the  dower  by  falsely 
accusing  her  of  unchastity.  The  husband  must  maintain  his  wife 
and  protect  her.  He  is  not  to  ill-treat  her  or  confine  her  unless  her 
conduct  be  obviously  unchaste,  but  it  is  better  in  that  case  to  put 
her  away. 

A  man  is  permitted  to  divorce  his  wife.  If  he  divorces  her 
by  pronouncing  the  word  Talaq  once  or  even  twice  he  may  take 
her  back,  and  this  he  is  recommended  to  do,  but  if  he  pronounces 
Talaq  three  times  it  becomes  irrevocable  and  effectuates  a  final 
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separation.  He  may,  however,  re-marry  her,  but  only  after  she 
has  been  first  married  to  another  man  and  divorced  by  him.  A 
wife  may  obtain  separation  by  way  of  divorce  from  her  husband 
by  making  a  payment  to  him  or  releasing  her  right  to  dower. 

A  divorced  woman  may  marry  again  on  expiration  of  the 
period  of  three  months,  but  if  pregnant,  not  until  she  has  been 
confined.  The  period  of  Iddah  for  a  widow  is  four  months  and 
ten  days  counting  from  the  date  of  her  husband's  death. 

If  a  man  swears  that  he  will  not  touch  his  wife,  this  will  operate 
as  divorce  after  four  months,  unless  in  the  meantime  he  has  re- 
sumed marital  relations  with  her.  But  according  to  another  inter- 
pretation he  will  be  required  to  divorce  her  on  the  lapse  of  four 
months. 

Infanticide  is  forbidden  and  denounced  under  severe 
penalties. 

A  slave  cannot  hold  property.  His  master  does  not  possess 
the  power  of  life  and  death  over  him,  though  he  may  chastise  him 
according  to  the  measure  of  his  offense.  The  manumission  of  a 
slave  is  encouraged  as  an  act  of  the  highest  piety  and  as  an  atone- 
ment for  many  sins  of  commission  and  omission. 

The  seeking  of  one's  livelihood  by  means  of  trade  and  indus- 
trial art  is  encouraged.  Transactions  in  the  nature  of  buying  and 
selling  are  declared  lawful.  Deception  in  commercial  trans- 
actions and  gambling  are  forbidden.  The  rights  and  property 
of  others  are  to  be  respected  and  a  Mohammedan  is  enjoined  to 
fulfill  his  contract.  Riba  {lit.  increase)  or  usury  is  at  one  place 
prohibited  in  general  terms,  but  in  another  text  it  is  denounced  as 
the  charging  of  interest  many  times  the  capital. 

Alms  to  the  poor  in  the  name  of  Zakat  are  made  obligatory. 
But  over  and  above  this  a  Muslim  is  promised  spiritual  reward 
for  whatever  he  may  give  in  charity  to  the  poor  or  to  his  kindred. 
The  merit  of  making  gifts  to  each  other  is  emphasized. 

In  administering  the  deceased's  estate,  his  debts  are  to  be  paid 
first,  and  then  the  bequests,  and  what  is  left  is  to  be  divided  among 
the  heirs.  It  is  ordained  that  on  the  death  of  a  Muslim  certain 
specified  shares  are  to  be  given  to  the  father,  mother,  wife  or 
husband,  which,  however,  will  be  reduced  in  case  he  has  left  any 
issue.  If  he  leaves  children,  both  male  and  female,  the  residue 
will  be  divided  among  them,  each  son  taking  twice  as  much  as  a 
daughter.  A  sister,  both  full  and  uterine,  is  also  allotted  a  share 
and  if  there  is  a  brother  she  is  to  take  half  of  what  the  brother  gets, 
following  the  principle  that  the  male  heir  is  to  receive  double  the 
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share  of  the  female.  An  adopted  son  does  not  acquire  the  status 
of  a  natural-born  son,  and  he  has  no  right  to  the  inheritance. 
Distant  kindred  according  to  the  order  of  relationship  are  to  have 
a  share  in  the  inheritance  (that  is,  in  absence  of  shares  and  resi- 
duaries).  Disposition  of  property  by  will  is  held  lawful.  In  mak- 
ing a  will  the  claims  of  the  kindred  ought  to  be  considered. 

The  guardian  of  a  minor  is  to  take  care  of  his  person  and 
property  and  he  must  not  misappropriate  his  ward's  property  to 
himself  on  any  pretense.  If,  however,  he  is  poor  he  may  spend  as 
much  as  may  be  absolutely  necessary  for  his  wants.  On  the  minor 
attaining  the  age  of  understanding  the  guardian  must  render  to 
him  a  true  account.  The  same  injunctions  are  repeated  with 
respect  to  a  lunatic's  and  an  imbecile's  person  and  property. 

The  bearing  of  false  testimony  is  forbidden,  and  a  Muslim 
is  commanded  not  to  take  other  people's  property  wrongfully,  by 
taking  a  false  oath  before  the  Judge,  or  by  producing  false  evidence. 
A  man  must  bear  true  testimony,  although  it  be  against  himself  or 
his  parents,  against  the  rich  or  the  poor.  A  transaction  should 
be  recorded  in  writing  in  the  presence  of  witnesses  whenever  pos- 
sible. But  an  exception  is  made  in  cases  where  a  transaction 
takes  place  in  the  course  of  trade  from  hand  to  hand,  or  an  article 
has  been  pledged  by  way  of  security.  A  testator  making  a  will 
should  get  two  truthful  men  to  witness  it,  and  a  charge  of  adultery 
would  not  be  established  except  by  the  testimony  of  four  witnesses. 

The  Muslims  are  enjoined  to  settle  their  disputes  amicably, 
and  the  Magistrate  must  adjudge  justly  and  equitably  between 
the  parties. 

During  the  lifetime  of  the  Prophet,  the  Qur'an  was  not  the 
only  source  of  the  ordinances  of  God.  Often  questions  arose  for 
decision  for  the  solution  of  which  no  direct  revelation  was  vouch- 
safed, or  certain  points  had  to  be  explained  and  made  clear.  The 
pronouncements  made  by  the  Prophet  on  all  such  occasions  are 
known  as  Ahadith,  or  precepts,  and  are  regarded  as  of  sacred  au- 
thority. His  dicta  in  all  matters  of  law  and  religion  were  inspired 
and  suggested  by  God  though  expressed  in  his  own  words,  while 
the  Qur'anic  texts  were  God's  both  in  language  and  thought. 
The  Prophet's  precepts  and  usages  were  likewise  guided  by  God, 
and  in  the  same  way  as  the  texts  of  the  Qur'an  furnished  an  index 
of  what  was  right  and  lawful.  What  he  enjoined  should  be  done 
was  regarded  as  obligatory.  What  he  forbade  was  unlawful.  Any 
act  that  he  approved  and  recommended  was  Mandi'ih,  or  praise- 
worthy, and  whatever  he  disapproved  was  Makriih,  or  improper. 
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and  should  be  avoided.  His  approval  or  disapproval  was  some- 
times implied  from  his  conduct.  If,  for  instance,  a  certain  usage 
or  course  of  action  was  followed  by  the  Muslims  within  his  knowl- 
edge and  the  Prophet  expressed  no  disapproval  thereof,  its  legality- 
was  presumed.  Similarly,  if  the  Prophet  studiously  avoided  a 
certain  course  of  conduct  it  is  to  be  presumed  that  he  disapproved 
of  it.  A  precept  universally  accepted  as  genuine,  if  of  a  later  date 
and  clearly  inconsistent  with  it,  might  modify  or  repeal  a  text  of 
the  Qur'an,  but  only  a  few  such  instances  are  known  in  the  pro- 
vince of  Jurisprudence.  Many  of  the  precepts  merely  enforce 
the  injunctions  of  the  Qur'an,  but  those  alone  will  be  noticed  here 
that  establish  a  fresh  principle  or  rule  of  law. 

It  is  laid  down  that  a  magistrate  should  seek  his  law  first  in 
the  text  of  the  Qur'an  and  then  in  the  precepts  and  usages  of  the 
Prophet  himself,  and  if  both  of  these  sources  fail  him,  he  must  rely 
upon  his  judgment.  The  Prophet  when  he  deputed  Mu'adh  to 
Yaman  as  Governor,  asked  him  as  to  how  he  was  going  to  adjudi- 
cate cases.  Mu'adh  answered,  "According  to  the  book  of  God" 
(meaning  the  Qur'an).  Then  the  Prophet  inquired  how  he  would 
adjudge  if  the  point  was  not  covered  by  the  Qur'an.  Mu'adh 
replied,  "According  to  the  precedents  of  the  Prophet."  The 
Prophet  next  inquired  how  he  would  act  if  there  was  no  such  pre- 
cedent. He  said,  "In  that  case  I  will  exercise  my  judgment." 
This  the  Prophet  approved  of.  The  Prophet  also  laid  down  the 
principle  that  the  Muslims  as  a  body  cannot  agree  in  an  error; 
a  saying  which  has  formed  the  basis  for  the  doctrine  of  Ijma, 
(consensus  of  opinion). 

With  regard  to  family  relations  it  is  laid  down  that  the  marri- 
age of  a  grown-up  girl  whether  virgin  or  widow  is  not  valid  except 
with  her  consent,  which  must  be  signified  in  the  presence  of  two 
witnesses.  It  should  be  celebrated  with  due  publicity,  for  a 
secret  marriage  is  like  fornication.  Marriage  for  a  limited  period 
(Mut'ah)  was  at  first  allowed  by  the  Prophet,  but  he  prohibited 
it  afterwards. 

A  Muslim  may  marry  a  Christian  or  a  Jewish  woman,  that  is 
a  Kitdbiyyah  (one  who  follows  a  revealed  religion),  but  not  an 
idolatress.  If  the  wife  of  an  infidel  embraces  Islam  she  is  to  call 
upon  her  husband  to  adopt  her  faith  and  if  he  refuses  she  would 
be  entitled  to  a  separation. 

It  is  not  necessary  in  law  that  in  divorcing  a  wife  the  word 
taldq  or  its  equivalent  should  be  pronounced  face  to  face.    A  man's 
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likening  his  wife  to  the  back  of  his  mother  (Dhihar)  does  not  effect 
8  divorce,  but  he  is  only  to  make  atonement  for  the  sin.  If  the 
husband  accuses  his  wife  of  adultery  and  she  denies  the  charge, 
both  will  be  made  to  swear  to  the  truth  of  their  allegations  and  if 
they  take  the  oath  they  will  be  separated  (Li  an). 

It  is  reported  that  divorce,  marriage  and  revocation  of  divorce 
are  established  by  the  utterance  of  words  regarded  as  express  for 
the  purpose,  although  in  jest.  The  right  of  the  wife  and  of  the 
child  to  maintenance  is  made  clear. 

A  man  that  first  brings  into  cultivation  waste  land  becomes 
its  owner.  Similarly  a  spring  of  water  belongs  to  him  who  is  the 
first  to  discover  it  and  takes  possession  of  it. 

Property  acquired  by  an  expedition  is  to  be  divided  among 
those  who  took  part  in  it  with  the  exception  of  one-fifth  share, 
which  goes  to  the  State.  The  revenue  realized  by  the  poor  rate 
(Zakat)  was  deposited  in  the  public  treasury  (Baitu-1-Mal),  but 
this  fund  was  to  be  devoted  only  to  the  use  of  the  poor.  Excepting 
perhaps  escheats,  there  was  no  other  source  of  public  revenue. 
The  Imam  has  custody  of  the  public  property  and  revenue  and  it 
is  reported  of  the  Prophet  that  he  as  the  head  of  the  State  some- 
times allotted  land  to  a  follower. 

The  finder  of  a  trove  is  to  advertise  it  for  a  sufficient  length 
of  time,  and  if  the  owner  does  not  come  forward  he  can  appropri- 
ate it  to  his  own  use.  If  a  man  loses  a  movable  or  it  is  stolen  from 
him,  and  the  thing  is  found  in  the  possession  of  another  person, 
the  owner  has  the  better  claim  to  it.  If  the  man  in  whose  posses- 
sion it  is  found  bought  it  from  the  thief  or  the  finder,  he  will  be 
entitled  to  a  refund  of  the  price  he  paid,  from  the  vendor. 

A  contract  entered  into  by  a  man  must  be  fulfilled  by  him. 
For  instance,  a  man  saying  to  another  "sell  this  cloth  for  me  for 
so  much  and  whatever  you  will  receive  above  that  (meaning  the 
price  specified)  is  your  profit,"  he  will  be  bound  by  his  contract. 
The  Prophet  sanctioned  the  delegating  of  one's  authority  to  an 
agent  as  a  matter  of  convenience.  An  accredited  agent  is  held  to 
bind  the  principal  by  his  act. 

In  buying  and  selling  the  bargain  must  be  fair.  The  subject- 
matter  of  the  contract  must  be  in  existence,  and  the  bargain  is  not 
to  be  struck  until  after  the  inspection  of  the  goods.  No  party  is  to 
take  the  other  by  surprise,  and  transactions  regarded  as  specula- 
tive and  of  a  gambling  nature  are  condemned.  Contracts  of  sale 
which  under  the  names  of  Mahdqalah,  Muldmasah,  Mundbadhah 
and  Muzdhanah  were  prevalent  among  the  Arabs  are  prohibited 
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on  the  ground  that  they  are  likely  to  lead  to  hardship  towards  one 
or  other  of  the  parties. 

Riba  (usury)  is  thus  defined: — A  sale  of  gold  for  gold,  silver 
for  silver,  wheat  for  wheat,  date  for  date,  unless  it  be  from  hand  to 
hand  and  for  an  equal  quantity,  is  Riba  and  therefore  unlawful. 
Both  the  man  that  takes  and  the  man  that  pays  rihd  are  denounced. 

It  is  lawful  to  pay  in  advance  the  price  of  goods  (ascertained) 
to  be  delivered  within  a  stated  period.  Such  a  contract  is  called 
Salam.  It  is  lawful  to  pledge  an  article  for  the  price  of  goods 
bought,  and  it  is  reported  that  the  Prophet  himself  once  pawned 
his  coat  of  mail  with  a  Jew  for  the  price  of  wheat  which  he  bought. 

The  making  of  an  inter  vivos  gift  (hibah)  is  encouraged. 
Hibah  is  not  valid  until  possession  is  given  of  the  subject-matter. 
The  taking  back  of  a  gift  from  the  donee  is  reprobated.  A  creditor 
may  make  a  gift  of  the  debt  owing  to  him,  to  the  debtor,  and  this 
will  operate  as  a  release.  A  man  giving  a  property  to  another,  it 
becomes  the  donee's  absolutely,  but  if  it  is  given  on  condition 
that  the  donee  is  to  enjoy  it  for  life  then  on  his  death  the  property 
will  revert  to  the  donor. 

Sadaqah,  or  charity,  in  its  widest  sense  is  enjoined  as  a  means 
of  securing  the  highest  spiritual  benefit.  It  is  expressed  to  include 
not  only  alms  or  gifts  to  the  poor,  but  benefactions  in  any  form 
either  to  an  individual,  rich  or  poor,  relative  or  stranger,  to  the 
public  or  to  a  class  of  persons.  A  distinction  is  made  between 
simple  gift  and  Sadaqah  in  the  fact  that  by  the  former  the  donor 
stipulates  for  no  spiritual  reward  while  he  does  by  the  latter.  The 
Prophet  instructs  a  Muslim  to  settle  his  property  (by  way  of  Wakf ) 
so  that  the  corpus  or  substance  may  not  be  alienated  and  the  profits 
may  be  devoted  to  purposes  of  Sadaqah.  Besides  landed  property, 
he  appears  to  have  held  that  a  camel  may  be  made  Wakf,  and  also 
a  coat  of  armor  and  other  weapons  of  warfare,  in  the  cause  of 
religion. 

A  man  selling  his  share  in  an  undivided  property  must  first  of 
all  ofifer  it  to  his  co-sharer  (Shuf'ah).  If  the  share  is  divided  by 
metes  and  bounds  no  right  of  Shuf'ah  arises. 

A  lease  of  land  for  a  short  period  for  a  fixed  rent  in  money  is 
lawful,  and  it  is  reported  that  the  Prophet  himself  and  his  com- 
panions granted  leases.  He  disapproved  without  forbidding  it, 
a  lease  by  which  a  certain  portion  of  the  produce  or  the  produce 
of  a  particular  plot  is  stipulated  to  be  given  to  the  lessor  as  rent, 
because  of  the  uncertainty  of  consideration. 

The  power  of  disposing  of  property  by  a  will  is  restricted  to 
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one-third  of  a  man's  possession.  He  cannot  bequeath  more  than 
that  even  to  a  charity  or  for  reHgious  purposes.  A  bequest  in 
favor  of  an  heir  is  declared  invaHd  unless  the  other  heirs 
assent  to  it.  A  testamentary  disposition  may  be  made  even  by 
signs. 

In  the  domain  of  the  law  of  inheritance,  there  are  several  im- 
portant principles  established  by  the  Hadith.  The  doctrine  of 
residuaries  (Asabah)  is  enunciated  to  the  effect  that  after  satisfying 
the  shares  the  residue  is  to  go  to  the  nearest  male  heir.  The  right 
of  the  distant  kindred  to  inheritance  in  absence  of  sharers  and  resi- 
duaries is  also  laid  down  explicitly.  For  instance,  sisters'  children 
and  the  maternal  uncle  are  admitted  to  inheritance  if  there  is  no 
nearer  heir.  The  right  of  inheritance  vests  in  a  child  on  birth  if 
it  lived  long  enough  to  utter  a  cry.  An  illegitimate  child  does  not 
inherit  from  his  natural  father  and  his  descent  from  him  is  not 
recognized  by  the  law.  But  he  may  inherit  from  his  mother. 
A  Muslim  cannot  inherit  from  an  infidel  nor  an  infidel  from  a 
Muslim.  An  apostate  from  Islam  forfeits  his  right  to  inheritance. 
A  person  that  has  caused  the  death  of  another  is  debarred  from 
inheriting  the  estate  of  the  deceased. 

A  scale  of  fines  or  compensation  (diyah)  is  fixed  according  to 
the  nature  of  the  offense. 

For  minor  offenses,  not  being  of  the  nature  of  those  for  which 
the  punishment  is  fixed  by  the  Qur'an,  the  sentence  is  not  to  ex- 
ceed 10  stripes,  according  to  some  traditions,  and  according  to  the 
others  the  maximum  is  40  stripes.  Abuse  and  defamation  (not 
amounting  to  Qadhf )  are  instances  of  offences  of  this  class. 

A  magistrate  should  decide  a  case  in  the  presence  of  parties. 
The  burden  of  proof  is  laid  on  the  plaintiff.  He  is  to  adduce  evi- 
dence, if  any  is  available  in  support  of  his  allegation,  but  if  no  such 
evidence  is  adduced  or  accepted,  the  defendants  will  be  asked  to 
take  the  oath  if  he  denies  the  claim  or  charge.  On  his  taking 
the  oath  he  will  be  absolved  from  liability.  A  man  of  Hadhra- 
maut  and  a  man  of  Kindah  came  to  the  Prophet,  the  one  com- 
plaining that  the  other  had  wrongfully  taken  his  land.  The  man 
of  Kindah  denied  the  plaintiff's  claim  and  asserted  that  the  land 
was  his  and  he  had  possession  of  it.  The  Prophet  asked  the 
plaintiff  if  he  had  any  evidence  in  support  of  his  claim,  and  on 
his  replying  in  the  negative  observed  that  he  was  entitled  to  call 
upon  the  defendant  to  take  the  oath.  The  plaintiff  said,  "O 
Prophet  of  God,  that  man  (meaning  the  defendant)  does  not 
mind  swearing  to  anything  and  does  not  fear  God."     The  Pro- 
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phet  said  to  the  plaintiff,  "that  is  all  that  you  are  entitled  to" 
(meaning  the  defendant's  oath).  The  defendant  then  went  away 
to  take  the  oath,  and  as  he  left  the  Prophet's  presence  he  observed, 
"If  the  man  (meaning  the  defendant)  falsely  swears  in  order  to 
keep  what  is  not  his,  then  when  he  will  meet  God  on  the  day  of 
Judgment  he  will  find  His  face  turned  away  from  him  in  anger." 
A  case  is  reported  in  which  two  persons  laid  claim  to  a  beast  of 
burden  and  both  of  them  adduced  evidence.  The  prophet  de- 
cided in  favor  of  the  person  who  had  possession  of  the  animal. 
In  another  case  in  which  each  of  the  parties  produced  evidence  the 
Prophet  ordered  lots  to  be  cast.  The  testimony  of  a  dishonest 
person,  of  an  adulterer  or  adulteress,  of  a  person  who  bears  malice 
towards  his  neighbor  or  of  a  slave  in  favor  of  his  master  is  not 
to  be  accepted. 

With  the  Prophet's  death,  which  occurred  in  June,  632  A.  D., 
the  eleventh  year  of  the  Hi j rah,  a  new  era  commenced  in  the  his- 
tory of  Mohammedan  Jurisprudence.  There  was  no  longer  an 
accredited  messenger  through  whom  God  could  promulgate  His 
wishes  and  commands  for  the  guidance  of  the  Muslims.  The 
Divine  Book  and  the  precepts  and  precedents  of  the  Prophet  were 
closed,  though  they  were  still  accessible  for  reference  and  instruc- 
tion. If  a  text  of  the  Qur'an  or  pronouncement  of  the  Prophet 
covered  a  point,  there  was  no  difficulty ;  or,  if  the  Prophet  had  de- 
cided a  similar  case,  the  decision  was  no  doubt  a  binding  prece- 
dent to  follow.  But  not  merely  fresh  facts  but  entirely  new  cir- 
cumstances arose,  for  which  no  provision  had  been  made,  especially 
as  the  affairs  of  the  community  became  more  complex  with  the 
growth  of  the  Empire.  In  the  absence  of  authority  the  Com- 
panions had  to  guide  themselves  by  the  light  of  their  reason,  hav- 
ing in  regard  those  usages  (*urf )  of  the  community  which  had  not 
been  condemned  by  the  Prophet.  Those  who  were  associated 
with  the  Prophet  as  his  companions  and  often  shared  his  counsels 
must  have  known,  as  if  by  instinct,  the  policy  of  Islamic  law,  and 
whether  a  particular  rule  or  decision  was  in  harmony  with  its  prin- 
ciples. It  is  presumed  therefore  that  an  agreement  among  the 
Sahabah  in  a  particular  view,  vouched  for  its  soundness  and  such 
agreement  (ijma')  has  been  treated  as  an  independent  source  of 
law  next  only  to  the  Qur'an  and  the  Hadith.  The  first  and  the 
most  momentous  problem  that  the  community  had  to  solve  on  the 
Prophet's  death  was  that  of  finding  a  successor  to  him  as  the  head 
of  the  Mohammedan  commonwealth.  Over  this  question  the 
Mohammedan  world  has  since  then  divided  itself  into  two  hostile 
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factions,  the  Shi'ahs,  who  assert  that  the  Imamate  or  Caliphate 
should  have  continued  in  the  family  of  the  Prophet,  and  the  rest 
of  the  Mohammedan  bodies  who  support  the  right  of  the  com- 
munity (Jama'ah)  to  elect  the  chief. 

Abdur  Rahim,  Esq.,  M.A. 
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NOTES. 


Legal  Effect  of  Ultra  Vires  Contracts. — It  follows  logically 
from  the  original  theory  of  the  nature  of  the  corporate  entity,  that  ultra 
vires  acts  are  non-corporate  acts  and  mere  nullities  as  far  as  the  corpo- 
ration is  concerned.  Chewalca  Lime  Whs.  v.  DesmuTces  F.  &  Co.  (1888) 
87  Ala.  344;  Straus  v.  Eagle  Ins.  Co.  (1855)  5  Oh.  St.  50.  There  is,  how- 
ever, a  strong  line  of  cases  in  which  the  courts,  upon  one  theory  or 
another,  have  enforced  the  rights  and  liabilities  of  a  corporation  on  con- 
tracts outside  the  scope  of  its  authorized  powers.  Ayres  v.  Banking  Co. 
(1871)  L.  R.  3  P.  C.  App.  548;  Des  Moines  Gas  Co.  v.  West  (1878)  50 
la.  16;  Citizens'  BTc.  v.  Hawkins  (1896)  71  Fed.  369.  But  if  ultra  vires 
acts  are  to  be  dealt  with  as  corporate  acts,  the  question  at  once  arises 
why  the  corporation  is  not  bound  by  them  generally  as  by  acts  intra 
vires.  The  courts  have  proposed  an  answer  in  the  express  or  implied 
limitations  of  corporate  powers  which  have  been  regarded  as  making 
ac1>s  unlawful,  which  otherwise  would  be  within  the  corporate  capacity. 
Thompson,  Corp.  §  5972,  and  cases  cited.  Although  violations  of 
express  prohibitions  are  prima  facie  illegal,  Morawetz,  Corp.  §  657,  it  is 
open  to  question  whether  an  act  merely  in  excess  of  an  implied  restric- 
tion can  in  any  proper  sense  be  treated  as  an  illegal  act  subject  to  the 
rules  governing  illegal  contracts  in  general.  Bissell  v.  Railway  Co. 
(1860)  22  K  Y.  258,  269;  Attorney  General  v.  Railivay  Co.  (1879)  L.  R. 
11  Ch.  D.  449,  502.  But  the  courts  often  seem  to  have  made  little  or  no 
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distinction  between  prohibited  and  unauthorized  exercise  of  powers, 
Cf.  Wright  v.  Pipe  Line  Co.  (1882)  101  Pa.  St.  204,  and  Case  v.  Kelly 
(1890)  133  U.  S.  21;  Bath  Gas  Light  Co.  v.  Claify  (1896)  151  N.  Y. 
24,  and  N.  Y.  R.  S.  ch.  35,  §  10,  endeavoring  indiscriminately  to  deter- 
mine rights  and  liabilities  arising  thereon  according  to  the  principles 
governing  illegal  contracts.  Case  v.  Kelly,  supra;  People  v.  Chicago 
Gas  Co.  (1889)  130  111.  268. 

Although  the  adoption  of  the  illegality  doctrine  necessarily  involves 
the  admission  of  capacity  in  the  corporation,  the  cases  not  infrequently 
so  confuse  the  two  as  to  make  it  difficult  to  assign  the  proper  ground. 
See  Dtmhar  v.  Telegraph  Co.  (111.  1906)  78  N.  E.  423.  Yet  when  title 
to  firm  property  is  involved,  the  question  becomes  important,  since  it 
can  be  held  to  pass  if  the  contract  is  merely  illegal,  Trifts  v.  Palmer 
(1889)  132  U.  S.  282;  Lancaster  v.  Am.  Imp.  Co.  (1894)  140  N.  Y.  576, 
but  not  if  the  act  was  not  a  corporate  act  at  all.  Laferty  v.  Evans 
(Okl.  1906)  87  Pac.  304.  Furthermore,  results  are  frequently  reached 
which  principles  of  illegal  contracts  will  not  support.  For  instance,  in 
many  cases  no  distinction  is  made  between  the  corporation  and  the 
other  contracting  party  in  allowing  a  recovery  where  the  contract  has 
been  fully  performed  on  one  side  and  the  other  is  in  default,  although 
the  corporation  is  obviously  the  more  guilty  party.  Whitney  Arms  Co. 
V.  Barlow  (1875)  63  N.  Y.  62;  Morawetz,  Corp.  §  693,  and  cases  cited. 
Again,  recovery  has  been  allowed  upon  the  contract  where  one  party 
has  performed,  although  strictly  the  only  recovery  under  illegality 
theories  should  be  quasi  contractual;  Bath  Gas  Co.  v.  Claffy,  supra; 
Wright  \.  Pipe  Line  Co.,  supra;  Camden  Ry.  Co.  v.  Mays  Landing  By. 
Co.  (1886)  48  K  J.  L.  530;  and  actions  in  disaffirmance  of  the  contract, 
to  recover  what  has  been  parted  with  before  default  by  the  other  party 
and  before  full  performance  by  either  have  been  denied,  a  result  incom- 
patible with  the  principle  of  locus  poenitentice,  even  though  both  parties 
were  in  pari  delicto.  St.  Louis  Ry.  Co.  v.  Terre  Haute  Ry.  Co.  (1891) 
145  U.  S.  393.  Thus,  the  conception  of  an  ultra  vires  contract  as  an 
illegal  contract  is  found  to  be  inconsistent  with  the  law  as  applied. 

Moreover,  it  is  neither  warranted  nor  necessary  to  give  full  effect  to 
the  restrictions  upon  authorized  corporate  activity.  Bissell  v.  Railway 
Co.  (1860)  22  N.  Y.  258,  271.  For  wherever  the  theory  of  corporate 
capacity  to  act  outside  of  the  scope  of  its  authorized  power  is  recog- 
nized, the  true  doctrine  would  seem  to  be  that  the  constating  instru- 
ments prescribed  as  between  the  State  and  the  corporation  the  condi- 
tions upon  which  the  corporate  franchise  may  be  exercised,  and  as  be- 
tween the  stockholders  and  the  corporation  the  limits  of  the  authorized 
activity.  If,  then,  all  of  the  stockholders  joined  in  the  unauthorized 
act,  the  consequences  as  regards  the  corporation  and  third  parties  would 
be  as  though  the  act  were  authorized.  Des  Moines  Gas  Co.  v.  West, 
supra;  Bath  Gas  Co.  v.  Claffy,  supra;  Martin  v.  Niagara  Falls  Col 
(1890)  122  N.  Y.  165.  But  if  all  of  the  stockholders  did  not  assent 
to  this  unauthorized  act  then  it  is  clear  that  any  dissenting  stockholder 
could  restrain  the  ultra  vires  act.  Coleman  v.  Eastern  Co.  Ry.  (1846) 
10  Beavan  1;  cf.  Kean  v.  Johnson  (1853)  9  N.  J.  Eq.  401;  Angell  and 
Ames,  Corp.  §  393.  It  would  also  appear  by  analogy  to  the  relation 
between  trustee  and  cestui  que  trust  that  the  corporation  as  a  quasi 
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trustee  of  the  stockholders  would  be  allowed  to  defend  an  action  brought 
upon  an  unauthorized  contract  upon  the  gTOund  that  not  all  of  the 
stockholders  had  assented.  Lucas  v.  White  Line  Transfer  Co.  (1886) 
70  la.  541;  People  v.  Ballard  (1892)  134  N.  Y.  239.  Thus,  once  cor- 
porate capacity  to  act  is  admitted  in  an  ultra  vires  transaction,  this 
doctrine  presents  the  only  solution  which  will  satisfy  the  interests  of 
all  parties  concerned.  Of  course,  in  these  cases  the  corporation  sub- 
jects itself  to  the  liability  of  forfeiting  its  corporate  franchise  at  the 
instance  of  the  State,  although  the  better  authorities  recently  show 
a  tendency  to  restrict  forfeiture  to  cases  involving  the  public  interest. 
Cf.  Atty.  Gen.  v.  Great  Eastern  Ry.  Co.,  supra;  11  Harvard  Law 
Eeview  387. 


Defeasible  Fees  in  Iowa. — The  Supreme  Court  of  Iowa  has  for 
several  years  been  puzzling  itself  over  a  line  of  cases  involving  pri- 
marily the  doctrine  that  the  extinguishment  of  an  easement  does  not 
transfer  the  legal  title  to  the  land,  but  simply  releases  the  land  from 
its  burden,  so  that  the  owner  of  the  fee  at  the  time  of  the  extinguish- 
ment holds  his  land  free.  The  difficulty  has  arisen  principally  from 
the  interpretation  of  a  statute  providing  that  upon  abandonment  for 
eight  years  of  a  railroad  right  of  way  "the  right  of  way,  including 
the  road-bed,  shall  revert  to  the  owner  of  the  land  from  which  said 
right  of  way  was  taken,"  Code  of  1897,  §  2015,  while  in  the  last  deci- 
sion in  the  series  an  additional  stumbling  block  appeared  in  the  shape 
of  three  ambiguous  deeds.  One  M.  executed  and  delivered  a  deed  to 
a  railroad,  to  whose  rights  the  defendant  afterward  succeeded,  as  right 
of  way,  the  deed  providing  that  if  the  premises  were  not  used  for  rail- 
road purposes,  the  right  of  way  was  to  revert  to  M.  The  latter  subse- 
quently conveyed  all  her  land  to  the  plaintiff's  father,  excepting  "the 
strip  heretofore  deeded"  to  the  railroad;  and  the  plaintiff  claimed 
through  the  other  heirs  of  his  father  under  a  deed  excepting  "the 
right  of  way,"  which  the  railroad  later  abandoned  for  more  than  eight 
years.  Notwithstanding  the  statute,  the  court  held,  two  justices  dis- 
senting, that  the  intention  of  the  parties  to  the  original  grant  must 
govern,  and  that  plaintiff  could  not,  upon  abandonment  by  the  railroad, 
claim  title  to  the  land.  Spencer  v.  Wahash  Railroad  Co.  (la.  1906)  109 
N.  W.  453. 

The  result  might  be  reached  on  the  theory  that  M.  originally  granted 
only  an  easement  to  the  railroad,  while  excepting  from  her  deed  to  the 
plaintiff's  father  the  fee  to  the  strip.  But  such  is  not  the  construction 
put  upon  the  deeds  by  the  court,  whose  theory  seems  to  have  been  this: 
M.  granted  to  the  railroad  not  an  easement  but  a  fee,  with  a  proviso 
that  for  non-user  the  fee  should  "revert"  to  her;  this  fee  she  excepted 
in  her  deed  to  the  plaintiff's  father,  and  the  plaintiff's  deed  was  subject 
to  the  same  exception;  so  that  the  plaintiff  had  no  title  whatever  and, 
upon  non-user  and  abandonment  by  the  railroad,  the  fee  "reverted"  to 
M.  Without  passing  upon  the  question  of  the  applicability  of  the 
statute  the  effect  of  the  principal  case  is  twofold.  First,  it  practically 
overrules  the  important  case  of  Smith  v.  Hall  (1897)  103  la.  95,  where 
the  statute  was  interpreted  as  laying  down  a  rule  of  law  that  all  deeds 
to  railroad  companies  expressly  for  railroad  purposes  were  to  be  con- 
strued as  granting  easements  only,  see  6  Columbu  Law  Eeview  62; 
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4  Columbia  Law  Review  512,  a  case  whose  reasoning  had  already  been 
seriously  weakened  by  Watkins  v.  Railway  Co.  (1904)  123  la.  390, 
which  held  that  a  grant  nominally  in  fee  with  no  express  stipulation 
as  to  use  for  railroad  purposes  should  be  construed  as  passing  an  abso- 
lute fee  simple.  In  the  second  place,  the  case  establishes  the  existence 
in  Iowa  of  a  possibility  of  reverter  after  a  grant  in  fee  simple,  notwith- 
standing a  strong  dictum  in  the  Watkins  case  itself.  If  the  foregoing- 
analysis  is  correct,  the  Supreme  Court  of  Iowa  stands  committed  to  the 
existence  of  defeasible  fees,  and  has  added  one  more  to  the  line  of 
cases  headed  by  Leonard  v.  Burr  (1858)  18  N.  Y.  96,  the  principle  of 
which  has  been  so  vigorously  attacked  by  Professor  Gray.  Perpetuities. 
(2d  ed.)  §§  40,  312.  In  this  connection,  it  is  interesting  to  note  that 
author's  view.  Id.  §  23,  that  "it  is  probable  that,  should  any  case  arise, 
it  will  be  held  in  Iowa  that  if  the  statute  of  Quia  Emptores  is  not  in 
force  in  that  State  it  is  because  there  is  no  need  of  it." 


The  Common  Law  Liability  of  Interstate  Carriers. — Since  the 
decision  of  Cooley  v.  Board  of  Wardens  etc.  (1851)  12  How.  299,  it  has 
been  well  settled  that  under  the  interstate  commerce  clause  of  the 
federal  constitution,  U.  S.  Const.  Art.  I,  sec.  8,  cl.  3,  Congress  has 
exclusive  power  to  regulate  those  subjects  of  interstate  commerce  which 
are  national  in  character  and  admit  of  only  one  uniform  system  of 
regulation.  Gloucester  Ferry  Co.  v.  Pennsylvania  (1884)  114  U.  S. 
196;  and  see  4  Columbia  Law  Review  490.  It  is  therefore  held  that 
the  regulation  of  interstate  railroad  rates  is  beyond  the  realm  of  state 
jurisdiction.  Wabash  etc.  By.  Co.  v.  Illinois  (1886)  118  U.  S.  557; 
State  V.  By.  Co.  (1889)  40  Minn.  267;  and  see  9  Harvard  Law  Bevieiv, 
324,  331.  In  a  recent  case,  however,  it  is  held  that  interstate  carriers, 
although  subject  exclusively  to  federal  regulation  in  this  particular  are 
not  becaiise  of  that  fact  freed  from  their  common  law  liabilities  as 
carriers,  and  accordingly,  that  a  recovery  may  be  had  in  a  state  court 
under  the  common  law  against  an  interstate  carrier  for  an  unreasonable 
charge.  Halliday  Milling  Co.  v.  Louisiana  etc.  By.  Co.  (Ark.  1906)  98 
S.  W.  374.  As  is  pointed  out  in  the  principal  case,  such  a  remedy,  if 
permissible  at  all,  is  not  precluded  by  the  interstate  commerce  act.  Act. 
Feb.  4,  1887,  c.  104,  24  Stat.  379 ;  3  U.  S.  Stat.  1901,  3153,  since  section 
22  of  the  act  expressly  provides  that  the  remedies  previously  existing  at 
common  law  are  in  no  way  abridged  by  the  act.  While  the  view  taken 
by  the  principal  case  is  supported  by  earlier  authorities,  Abilene  Cotton 
Oil  Co.  V.  Texas  &  P.  By.  Co.  (Tex.  1905)  85  S.  W.  1052;  Western 
Union  Telegraph  Co.  v.  Call  Pnh.  (1901)  181  U.  S.  92;  Murray  v. 
Chicago  &  N.  W.  By.  Co.  (1894)  62  Fed.  24,  there  are  decisions  to  the 
contrary.  Swift  v.  Bailroads  (1893)  58  Fed.  858;  Gattonv.  Railway  Co. 
(1895)  95  la.  112,  and  certainly  it  is  by  no  means  made  clear  what  is 
the  nature  and  source  of  the  common  law  which  is  held  to  be  applicable 
to  interstate  carriers. 

If  it  were  admitted  that  the  common  law  formed  a  part  of  our 
national  jurisprudence,  it  is  obvious  that  there  would  be  no  difficulty  in 
supporting  the  conclusion  of  the  principal  case,  providing  of  course, 
that  it  was  based  upon  such  a  premise,  and  providing  that  the  granting 
of  remedies  under  such  common  law  was  not  prohibited  to  the  state 
courts.     But  inasmuch  as  the  weight  of  authority  seems  to  hold  that 
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the  common  law  as  such  does  not  form  a  part  of  our  national  jurispru- 
dence, United  States  v.  Wonall  (1798)  2  Dall.  384,  394;  Wheaton  v. 
Peters  (1834)  8  Pet.  591,  658;  Bucher  v.  Cheshire  Railroad  (1887)  125 
U.  S.  555,  583;  United  States  v.  Hudson  (1812)  7  Cranch  32;  Gatton 
V.  Raihvay  Co.,  supra,  and  inasmuch  as  it  expressly  stated  in  Western 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  supra,  101,  upon  which  the  principal 
case  is  based,  that  there  is  no  common  law  of  the  United  States,  an 
attempt  to  support  its  conclusion  upon  the  basis  of  such  a  premise  is 
scarcely  to  be  considered. 

On  the  other  hand  there  is  equal  difficulty  in  attempting-  to  justify 
the  result  reached  iipon  the  assumption  that  interstate  carriers  are  sub- 
ject to  the  common  law  of  the  states.  For,  admitting,  as  we  must,  that 
interstate  commerce  except  as  to  local  matters  is  exclusively  subject  to 
federal  control,  it  is  difficult  to  see  how  it  can  be  subject  to  any  portion 
of  the  state  law,  and  since  the  common  law  must  be  a  portion  of  the  law 
of  the  state  wherein  it  is  adopted,  the  application  of  the  state  common 
law  would  seem  to  be  equally  as  objectionable  as  the  application  of  state 
statutory  law,  Gatton  v.  Railway  Co.,  supra;  Swift  v.  Railroads,  supra; 
and  would  be  equally  subversive  to  the  purpose  of  the  states  in  granting 
to  the  United  States  exclusive  control  of  interstate  commerce,  namely, 
to  secure  such  commerce  against  discriminating  state  legislation,  see 
Veazie  et  al.  v.  Moor  (1852)  14  How.  568,  574;  Welton  v.  Missouri 
(1875)  91  U.  S.  275,  280,  since  different  interpretations  of  the  common 
law  would  result  in  a  diflfei'ent  rule  in  each  state.  In  spite  of  these 
difficvilties,  however,  as  is  pointed  out  in  Western  Union  Tel.  Co.  v. 
Call  Puh.  Co..  supra,  100,  to  affirm  that  interstate  carriers,  in  the 
absence  of  federal  legislation,  are  freed  by  the  sole  force  of  the  con- 
stitutional provision  from  the  liabilities  and  restraints  imposed  upon 
common  carriers  by  the  common  law  seems  a  most  startling  proi^osi- 
tion.  It  is  inconceivable  that  such  was  the  intention  of  the  states  in 
granting  to  Congress  the  exclusive  right  of  regulation  over  interstate 
commerce. 

The  solution  of  the  difficulty,  it  w^ould  seem,  lies  in  a  consideration 
of  the  real  position  of  the  common  law  in  our  system  of  jurisprudence, 
together  with  a  proper  conception  of  the  nature  of  the  division  of  gov- 
ernmental powers  and  duties  between  the  federal  and  state  govern- 
ments. The  common  law  was  in  force  in  the  colonies  in  so  far  as 
applicable.  United  States  v.  Reid  (1851)  12  How.  361,  363;  Van  Ness 
V.  Pacard  (1829)  2  Pet.  137,  144,  and  subsequent  to  the  Kevolution  con- 
tinued in  force  in  the  form  in  which  it  then  existed  subject  to  amend- 
ment and  modification.  Cooley,  Const.  Lim.  53;  Browning  v.  Broirn- 
ing  (1886)  3  N.  Mex.  371,  377.  With  the  division  of  governmental 
powers  and  duties  betw^een  the  states  and  the  federal  government,  it 
would  seem  that  as  to  those  matters  which  were  committed  to  the  con- 
trol of  the  federal  government,  they  were  set  over  as  they  then  existed 
within  the  states,  subject  to  the  rules  of  common  law,  or  rules  of  equity 
or  maritime  law,  as  the  case  might  be,  and  being  beyond  the  control 
of  the  state,  they  were  then  regulated  and  controlled  by  the  United 
States  in  accordance  with  the  laws  previously  applicable  until  further 
action  should  be  taken  by  Congress.  Murray  v.  Chicago  &  N.  W .  Ry. 
Co.,  supra;  and  see  Insurance  Co.  v.  Canter  (1828)  1  Pet.  511,  545; 
Railroad  v.   Lockwood   (1873)    17   Wall.    357;   Kohl   v.    U.   S.    (1875) 
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91  U.  8.  367,  376;  Moore  v.  U.  S.  (1875)  91  U.  S.  270;  Railroad  v. 
Baugh  (1892)  149  U.  S.  368.  Accordingly,  there  is  no  difficulty  in 
holding  that  interstate  carriers,  although  set  apart  from  state  control, 
are  nevertheless  set  over  to  federal  control  still  subject  to  the  rules  of 
common  law,  Murray  v.  Chicago  &  N.  W.  Ry.  Co.,  supra;  and  see 
Western  Union  Tel.  Co.  v.  Call  Puh.  Co.,  supra,  and  the  decision  of 
the  principal  case,  if  understood  to  be  an  application  of  federal  law, 
and  not  of  state  law  is  correct  both  in  principle  and  by  authority.  The 
fact  that  the  remedy  is  granted  in  a  state  court  cannot  be  objected  to, 
since  the  state  courts  in  the  absence  of  a  constitutional  or  Congres- 
sional prohibition  have  full  jurisdiction  over  cases  arising  under  the 
federal  constitution  and  laws,  Murray  v.  Chicago  &  N.  W.  Ry.  Co., 
supra,  43,  and  in  this  instance  no  such  prohibition  appears. 


Disposal  of  Public  Lands  by  Lease. — Estates  for  years  are  a  com- 
paratively late  development  in  the  law  of  real  property.  Challis,  Real 
Property  ^  46.  Probably  their  origin  was  due,  not  to  the  demands  of 
husbandry,  2  Blackstone's  Commentaries  *  141,  but  to  the  require- 
ments of  commerce.  II  Pollock  &  Maitland,  History  of  English  Law, 
113.  The  phrase  "chattel  real"  in  the  middle  ages  covered,  in  addi- 
tion to  estates  for.  years,  "a  whole  group  of  rights,"  which  were 
treated  as  vendible  and  bequeathable  for  an  "economic  reason,"  viz., 
"the  investment  of  capital."  These  estates  were  naturally  influenced 
by  Roman  law.  II  Pollock  &  Maitland,  115.  A  lease  for  years,  in  prin- 
ciple, amoimts  to  a  locatio-conduciio  rei,  or  bailment  for  hire,  an  expres- 
sion "in  the  Roman  and  Continental  law  equally  applicable  to  real 
estate  or  immovable  property,  and  to  incorporeal  hereditaments."  Story, 
Bailments  §  373.  The  essential  law  of  these  interests,  introduced  to 
meet  the  developing  requirements  of  commercial  life,  paralleled  the  law 
of  bailments ;  the  use  of  the  property  was  let  for  hire,  with  a  right  to 
receive  back  the  corpus  substantially  undiminished  in  value— the  right 
to  a  "reversion,"  which  is  not  a  real  reversion,  however,  for  the  lessee's 
seisin  is  considered  that  of  his  lessor,  and  the  latter  does  not  part  with 
his  freehold.  The  disability  of  the  lessee  to  diminish  the  value  of  the 
"reverting"  corpus  is  tempered  by  exceptions,  presumably  because  of 
the  general  nature  and  necessities  of  the  occupancy  of  land;  he  may 
cut  wood  for  fuel  and  repairs,  may  cut  or  graze  grass,  and,  curiously, 
may  work  open  mines  even  to  exhaustion.  But  apart  from  such  well- 
defined  exceptions  as  are  instanced,  the  main  rule  appears  clear— that 
an  essential  right  enjoyed  by  the  lessor  for  years  is  to  have  returned  to 
him  the  corpus,  substantially  unimpaired.  And,  because  of  the  com- 
mercial character  of  these  estates,  the  better  view  would  seem  to  be 
that  this  corpus  is  not  the  land  valuable  as  a  unique  thing,  i.  e.,  valu- 
able merely  as  a  site,  but  the  land  valued  as  a  commercial  asset.  As 
to  personal  property,  an  agreement  which  transfers  the  use,  if  the 
identical  goods  are  not  to  be  returned,  is  normally  not  a  bailment,  but 
a  sale.  Wilson  v.  Finney  (N.  Y.  1816)  13  Johns.  358;  Hurd  v.  West 
(N.  Y.  1827)  7  Cow.  756;  Carpenter  v.  Griffin  (N.  Y.  1841)  9  Paige, 
310.  So  the  release  of  a  tenant  of  land  for  years  from  his  duty  to  give 
up  the  property  unimpaired  in  value  at  the  end  of  his  term  converts 
the  lease,  to  that  extent,  practically  into  a  sale  to     the  tenant  of  so 
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much  of  the  property  as  he  is  allowed  to  waste,  as  it  vests  in  him  the 
essential  attribute  of  ownership — uncontrolled  and  exclusive  dominion. 
And,  if  the  exemption  of  the  lessee  from  liability  for  waste  extends 
not  merely  to  a  part  of  the  land,  but  to  practically  the  whole  of  the 
corpus — the  land  as  a  commercial  asset — the  instrument  must  be  classi- 
fied by  its  main,  rather  than  by  its  incidental,  operation  and  effect. 
In  such  a  case,  then,  the  instrument  is  preferably  termed,  not  a  lease, 
but  a  sale;  the  lease  contained  in  the  instrument  being  merely  inci- 
dental to  its  principal  purpose,  that  of  making  a  sale  of  the  substantial 
body,  the  corpus,  the  land  as  a  business  asset. 

In  Minnesota,  the  state  constitution  provides  that  "no  portion  of" 
school  lands  "shall  be  sold  otherwise  than  at  public  sale."  A  statute 
was  passed  authorizing  the  land  commissioner,  on  payment  of  a  fee,  to 
issue  a  license  allowing  the  holder  to  enter  on  land  therein  described 
and  prospect  for  ore  by  sinking  test  pits,  with  a  right  to  receive,  on 
his  application  within  one  year,  a  mining  lease  for  fifty  years,  under 
which  a  minimum  and  contingent  royalty  was  to  be  paid.  But  this 
statute  did  not  provide  for  the  public  sale  of  these  "leases;"  and  the 
state  attacked  their  validity  on  the  ground  that  they  were  really  "sales" 
not  made  publicly,  as  required  by  the  constitution.  The  court  held 
them  valid  as  leases.     State  v.  Evans  (1906)  108  N.  W.  958. 

The  grant  of  minerals  on  land,  Caldwell  v.  Fulton  (1858)  31  Pa. 
475,  or  the  equivalent  right  to  sink  mines  to  obtain  them,  has  been  held 
to  constitute  a  sale — though  called  a  lease — not  only  in  cases  where  the 
time  for  removal  of  the  ore  was  unlimited,  Sanderson  v.  S cranio n 
(1884)  105  Pa.  469;  Blakley  v.  Marshall  (1896)  174  Pa.  425,  but  also 
where  the  time  of  removal  was  limited,  Kingsley  v.  Coal  Co.  (1891) 
144  Pa.  613;  Plummer  v.  Coal  Co.  (1900)  104  Fed.  208,  although  in  the 
latter  case  there  is  apparently  a  sale  of  an  estate  on  condition  subse- 
quent. Lazarus's  Estate  (1891)  145  Pa.  1;  Barringer  &  Adams,  Mines, 
36.  Also,  "leases"  under  which  payments  are  made  in  the  form  of 
royalties,  provided  there  be  a  minimum  royalty  payable  in  any  event, 
as  in  the  principal  case  in  Minnesota,  have  been  held  to  be  sales, 
Lazarus's  Estate,  supra;  Stoughton's  Appeal  (1878)  88  Pa.  198;  Timlin 
V.  Brown  (1893)  158  Pa.  606;  or  even  where  the  royalty  is  contingent, 
Wilmore  Coal  Co.  v.  Brown  (1906)  147  Fed.  931;  especially  if  title  has 
passed  to  some  coal  by  its  being  mined.  Hook  v.  Garfield  Coal  Co. 
(1900)  112  la.  210.  Accordingly,  the  decision  of  the  Minnesota  court 
seems  questionable.  A  more  correct  result  has  been  reached  in  a  recent 
case  in  Mississippi,  Moss  Point  Lumber  Co.  v.  Board  of  Supervisors 
(1906)  42  So.  290,  where  the  code  had  provided  for  leases  of  school 
lands  by  county  supervisors,  biat  had  not  provided  for  sales  of  such 
lands.  The  supervisors  brought  this  action  to  enjoin  from  waste  a 
lumber  company  which  was  the  assignee  of  a  99-year  term  of  timber 
lands  leased  under  provisions  of  the  code,  the  lumber  company  having 
declared  its  intention  to  cut  and  sell  the  trees  on  the  land.  The  injunc- 
tion was  granted,  with  one  dissent.  All  the  court  agreed  that  the  claim 
of  the  lumber  company  of  a  right  to  strip  the  land  of  timber  amounted 
to  a  claim  that  its  lease  constituted  a  sale  to  it  of  "a  fee  determinable 
at  the  end  of  99  years,"  and  the  only  point  of  difference  was  whether 
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this  claim  could  be  supported.  The  decision  was  placed  on  the 
grounds  not  only  that  the  supervisors  intended  to  convey  only  a  lease- 
hold estate,  with  no  more  than  the  usual  rights  of  such  an  estate,  but 
also  that  the  supervisors  did  not,  under  the  code,  in  any  event,  have 
the  power  to  grant  anything  more  than  a  leasehold  estate. 


The  Consideration  in  Ante-ISTuptial  Contracts. — At  common 
law,  all  existing  obligations  between  husband  and  wife  were  extin- 
guished by  the  marriage,  Long  v.  Kinney  (1874)  49  Ind.  235;  Butler 
V.  Butler  (1885)  L.  R.  14  Q.  B.  D.  831,  and  hence  marriage  settlements 
between  them  were  unenforceable.  For  this  reason  equity  took  juris- 
diction, Johnston  v.  Spicer  (1887)  107  N.  Y.  185,  and  the  fact  of 
marriage  in  reliance  on  the  agreement  was  sufficient  consideration  for 
its  complete  enforcement,  Hohson  v.  Trevor  (1723)  2  P.  Wms.  191; 
Matter  of  Yovng  (1882)  27  Hun  54,  aff'd.  92  N.  Y.  235,  by  either  of 
the  contracting  parties  or  their  children,  Newstead  v.  Searles  (1837)  1 
Ark.  265;  Michael  v.  Morey  (1866)  26  Md.  239;  and  see  39  Sol.  J.  789, 
802;  but  seemingly  no  inquiry  was  made  as  to  whether  or  not  there 
had  been  a  previous  engagement.  Matter  of  Young,  supra;  Crost- 
waight  v.  Hutchinson  (Ky.  1811)  2  Bibb  407.  Where  the  settlement 
was  by  deed  purporting  to  vest  an  estate  either  in  law  or  equity.  New- 
stead  v.  Searles,  supra,  this  was  perfectly  good  in  principle,  as  it  was 
plain  that  no  resulting  trust  could  have  been  intended;  3  Pomeroy, 
Eq.  Jur.  §  981;  6  Columbia  Law  Review  329,  330;  and  the  future 
born  children  were  sufficiently  interested  as  not  to  be  classed  as 
volunteers.  Even  under  the  Stat.  27  Eliz.  c.  4,  concerning  voluntary 
conveyances,  such  a  result  could  be  supported  on  the  ground  of  statu- 
tory construction.  Maguire  v.  Thompson  (1833)  7  Pet.  348;  39  Sol.  J., 
supra.  But  where  the  settlement  contained  executory  covenants,  a 
further  inquiry  should  have  been  made,  as  equity  required  the  same 
consideration  to  enforce  a  promise  under  seal,  as  law  required  to 
enforce  a  simple  promise.  Jefferys  v.  Jejferys  (1841)  Craig  &  P.  138; 
Burling  v.  King  (N.  Y.  1873)  66  Barb.  633;  Estate  of  Wehb  (1875)  49 
Cal.  541. 

In  a  recent  case  this  distinction  was  disregarded  by  a  closely  divided 
court.  In  contemplation  of  plaintiff's  marriage,  his  father,  in  a  cove- 
nant to  which  plaintiff,  his  intended  bride,  a  Russian  noblewoman,  and 
her  parents  were  parties,  covenanted  to  leave  at  his  death  to  the  bride 
and  plaintiff  each,  one-fourth  of  his  estate.  He  made  a  will  in  execu- 
tion of  the  covenant,  but  later  by  a  codicil  left  the  plaintiff's  share  to 
defendant  in  trust  for  plaintiff.  Defendant  being  in  possession  under 
decree  of  the  surrogate,  plaintiff  brings  this  action  for  specific  per- 
formance. The  court,  relying  on  chancery  precedent,  and  on  some 
English  cases  at  law,  bad  in  principle,  but  strongly  protesting  that  there 
was  consideration,  decreed  specific  performance.  Phalen  v.  United 
States  Trust  Co.  (1906)  186  K  Y.  178. 

Although  this  case  does  not  present  the  common  law  difficulty  of 
extinguishment  of  obligations  between  husband  and  wife,  yet  if  the 
agreement  is  based  on  good  consideration  it  provides  a  case  for 
equitable  interference.  Parsell  v.  Stryker  (1869)  41  N.  Y.  555.  Where 
a  party  has  already  contracted  to  perform  a  certain  act,  neither  the  per- 
formance of  that  act,  Stilk  v.  Myrick  (1809)  2  Camp.  317,  nor  a  promise 
to  perform  it,  Bartlett  v.    Wyman   (N.  Y.   1817)   14  Johns.  260,  can 
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again  serve  as  consideration.  This  is  true  whether  the  second  contract 
is  between  the  original  contracting  parties  or  with  a  third  party.  Van- 
derbilt  v.  Schreyer  (1883)  91  K  Y.  392;  SeyhoU  v.  Railroad  Co. 
(1884)  95  N.  Y.  562.  Hence,  where  parties  are  engaged  to  be  married, 
a  promise  made  by  one  of  the  contracting  parties,  or  by  a  third  party, 
in  consideration  of  marriage,  is  void  for  want  of  consideration.  But 
imder  certain  circumstances  this  would  not  occur.  If  the  parties  at 
the  time  of  the  mutual  promises  of  marriage,  also  promised  expressly 
or  impliedly  to  make  a  marriage  settlement,  the  latter  would  be  sup- 
ported by  the  original  agreement,  Peck  v.  Vandemark  (1885)  99  N. 
Y.  29;  or  if  the  original  promises  were  conditioned,  expressly  or  im- 
pliedly, on  a  marriage  settlement  being  entered  into,  the  latter  would 
be  supported  by  valuable  consideration;  or  if,  the  original  promises 
being  absolute,  all  the  parties  voluntarily  enter  into  a  new  arrange- 
ment containing  the  marriage  settlement,  the  original  promises  may 
be  considered  as  rescinded  and  there  is  a  sufficient  consideration. 
Lattimore  v.  Harsen  (N.  Y.  1817)  14  Johns.  330.  The  consideration, 
of  course,  could  operate  in  favor  of  those  only  who  gave  it,  Tweddle  v. 
Atkinson,  (1861)  1  B.  &  S.  393;  but  in  those  jurisdictions  following 
Button  v.  Poole  (1679)  1  Vent.  332,  Todd  v.  ^ye'ber  (1884)  95  N.  Y. 
181,  the  children  of  the  marriage  might  be  allowed  to  sue;  and  where 
the  broad  beneficiary  ground  is  taken,  Hendrick  v.  Lindsey  (1876)  93 
U.  S.  143,  any  beneficiary  might  sue. 

The  facts  in  the  principal  case  would  probably  have  fallen  within 
either  the  last  or  the  second  of  the  schemes  suggested  above  and  the 
case  could  thus  have  been  decided  for  the  plaintiff  on  strict  principle. 
On  the  other  hand,  the  court  might  have  avowedly  disregarded  prin- 
ciple, and  relying  on  the  results  of  decided  cases,  have  laid  down  the 
rule  that  contracts  in  contemplation  of  marriage  should  be  enforced 
without  consideration.  2  Kent,  Com.  (11th  ed.)  158.  But  to  claim 
that  thei-e  was  consideration,  citing  Shadwell  v.  Shadivell  (1860)  9  C. 
B.  N.  S.  159,  and  Coverdale  v.  Eastwood  (1873)  L.  K.  15  Eq.  121, 
without  going  into  some  such  analysis  as  the  foregoing,  could  not  but 
lead  to  confusion. 


Equitable  Supervision  of  Contracts  for  Personal  Services. — 
It  is  a  well-known  rule  that  a  court  of  equity  will  not  decree  specific 
performance  of  a  contract,  even  though  the  remedy  at  law  is  clearly 
inadequate,  unless  the  contract  be  "such  that  the  court  is  able  to  make 
an  efficient  decree  for  its  specific  performance,  and  is  able  to  enforce 
its  own  decree  when  made."  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  1405.  Con- 
spicuous among  the  classes  of  contract  which  come  within  the  opera- 
tion of  this  rule  are  those  involving  continuous  performance,  or  per- 
sonal skill.  Prolonged  supervision  and  nice  criticism  and  direction 
have  been  considered  beyond  the  power  of  the  courts  to  bestow.  Eiving 
V.  Litchfield  (1895)  91  Va.  575;  Blnnchard  v.  Detroit  Co.  (1875)  31 
Mich.  43.  The  discretion  of  equity,  however,  is  not  to  be  deemed  hide- 
bound, and  with  increasing  needs  it  has  been  in  certain  cases  some- 
what extended.  In  building  contracts  where  the  work  is  to  be  done  on 
land  which  the  defendant  has  acquired  from  the  plaintiff  pursuant 
to  the  contract,  clear  inadequacy  of  legal  remedy  has  led  the  courts 
to  give  specific  performance,  provided  the  work,  though  complex,  is 
accurately  defined.     Storer  v.  Railway  Co.   (1842)   2  Y.  &  C.  Ch.  48; 
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Gregory  v.  Lugwersen  (1880)  32  N.  J.  Eq.  199;  Mayor  v.  Emmons 
L.  E.  [1901]  1  K.  B.  515;  Lawrence  v.  Railway  Co.  (N.  Y.  1885)  36 
Hun  467.  Even  more  extreme  examples  are  found  in  the  "railroad 
cases."  Specific  performance  is  frequently  obtained  by  enjoining 
operation  unless  the  railroad  lives  up  to  its  contract.  Prospect  Park 
etc.  Ry.  Co.  V.  Railway  Co.  (1894)  144  N.  Y.  152.  And  it  is  said  that 
if  the  substance  of  the  ag'reement  is  such  as  to  warrant  equitable  relief, 
that  relief  will  not  "depend  on  the  use  of  a  negative  rather  than  an 
affirmative  form  of  expression,"  but  that  the  court  will  give  affirmative 
or  negative  relief  as  it  sees  fit.  Wolverhampton  Ry.  Co.  v.  Railway 
Co.  (1873)  L.  R.  16  Eq.  433.  Hence  the  courts  have  gone  so  far  as  to 
decree  affirmatively  the  performance  of  contracts  to  operate  railway 
systems.  Schmidt  v.  Railroad  Co.  (1897)  101  Ky.  441;  Union  Co.  v. 
Chicago  Co.  (1896)  163  U.  S.  564;  Louisville  Co.  v.  Illinois  Co.  (1898) 
174  111.  448. 

When  we  turn  to  contracts  for  purely  personal  services  or  skill,  we 
find  that  the  difficulty  of  supervision  is  not  so  readily  brushed  aside. 
Performance  being  largely  contingent  on  the  will  of  the  party,  equity 
can  give  no  effective  affirmative  relief.  Rutland  Marhle  Co.  v.  Ripley 
(1870)  10  Wall.  339;  Kemhle  v.  Kean  (1829)  6  Sim.  333;  Sanquerico 
V.  Benedetti  (N.  Y.  1847)  1  Barb.  315.  The  courts  have  confined 
themselves  to  the  enforcement  of  negative  covenants,  a  jurisdiction 
established  only  after  much  conflict.  Lumley  v.  Wagner  (1852)  1  De 
G.  M.  k  G.  604;  Duff  v.  Russell  (1891)  60  N.  Y.  Super.  Ct.  80;  133 
N.  Y.  678,  and  entertained  only  where  the  services  are  special  or 
extraordinary.  Carter  v.  Ferguson  (N.  Y.  1890)  58  Hun  569,  the  test 
being  "whether  a  substitute  for  the  employee  can  readily  be  obtained." 
Johnston  Co.  v.  Hunt  (N.  Y.  1892)  66  Hun  504.  It  appears,  there- 
fore, that  contracts  of  personal  service  of  which  specific  performance 
will  be  decreed  form  a  class  much  narrower  than  those  previously 
mentioned,  not  only  as  regards  the  degree  of  supervision  possible,  but 
as  regards  the  character  of  services  for  which  the  remedy  at  law  is 
deemed  inadequate. 

Both  of  these  limitations  seem  to  have  been  disregarded  in  the  recent 
case  of  Turner  v.  Hampton  (Ky.  1906)  97  S.  W.  761.  In  that  case 
the  plaintiff,  having  been  engaged  as  a  school  teacher,  was  prevented 
from  entering  upon  her  duties  by  the  trustees  who  had  hired  another 
teacher.  The  court  held  that  the  plaintiff  should  have  a  remedy  by 
injunction.  In  view  of  Professor  Ames'  definition  that  "equity  will 
not  compel  specific  performance  by  a  defendant,  if,  after  performance, 
the  common  law  remedy  for  damages  would  be  his  sole  security  for  the 
performance  of  the  plaintiff's  side  of  the  contract,"  3  Columbu  Law 
Review  2,  it  would  seem  that,  if  the  accepted  cases  are  adhered  to, 
there  is  no  mutuality  in  this  case.  The  defendant,  under  Lumley  v. 
Wagner,  supra,  could  not  have  gained  specific  performance  of  the 
teacher's  services,  and  if  he  had  asked  for  an  injunction  enforcing  an 
implied  negative  covenant,  it  would  have  been  denied  on  the  ground 
that  the  services  were  not  sufficiently  hard  to  replace.  Carter  v.  Fergu- 
son, supra;  Jewelry  Co.  v.  O'Brien  (1897)  70  Mo.  App.  432.  The  result 
is  an  extension  of  equity's  power  of  supervision  beyond  any  point 
hitherto  reached.  It  can  be  supported  only  by  the  adoption  of  the 
theory,  sometimes  advanced,  that  all  persons  are,  like  land,  unique,  and 
that  the  remedy  at  law  for  a  breach  of  contract  involving  personal  ser- 
vices is  in  every  case  inadequate.     See  6  Columbia  Law  Review  91. 
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Civil  Liability  of  Abutting  Owners  for  Obstruction  of  High- 
ways.— The  proper  use  of  a  public  highway  is  determined  by  the  rights 
arising  from  a  three-cornered  relationship  between  the  abutter,  the 
highway  authorities  and  the  public  as  visers.  The  measure  of  the  duty 
of  the  abutter  toward  the  State  on  the  one  hand,  and  the  public  as 
users  on  the  other,  is  the  same,  in  the  former  the  remedy  being  by 
indictment  for  public  nuisance,  in  the  latter  by  civil  action  where 
private  injury  has  resulted.  Brayton  v.  Fall  River  (1873)  113  Mass. 
218.  But  the  measure  of  the  duty  of  the  public  users  toward  the  State 
and  toward  the  abutter  is  not  the  same.  Toward  the  highway  authori- 
ties as  agents  of  the  State,  the  user  owes  the  duty  of  observing  reason- 
able care  not  to  injure  the  highway  itself,  while  toward  the  abutter 
the  duty  is  to  confine  the  use  of  the  highway  within  the  limits  of  the 
easement  granted.  Cf.  7  Columbia  Law  Review  55.  It  follows  that 
the  reciprocal  rights  of  user  against  the  highway  authorities  and  the 
abutter  respectively  are  to  be  recognized  as  different  in  extent  and 
arising  from  distinct  relationships.  The  rights  of  the  public  against 
the  State  proceed  from  a  duty  of  affirmance  assumed  by  the  State  to 
provide  a  reasonably  safe  means  of  passage.  Morse  v.  Inhabitants  of 
Belfast  (1886)  77  Me.  44;  Tarher  v.  Inhabitants  of  Parmingdale 
(1893)  85  Me.  523.  The  duty  of  tlie  State,  therefore,  as  regards  obstruc- 
tions does  not  extend  beyond  the  beaten  path,  Wright  v.  Saunders 
(N".  y.  1866)  65  Barb.  214;  Dickey  v.  Telegraph  Co.  (1859)  46  Me. 
483;  Commonivealth  v.  King  (Mass.  1842)  13  Mete.  115;  cf.  Dubois  v. 
Kingston  (1886)  102  N.  Y.  219,  except  where  the  obstruction  tends  to 
render  the  beaten  path  unsafe,  as  by  frightening  animals.  Young  v. 
New  Haven  (1872)  39  Conn.  435;  Foshay  v.  Glen  Haven  (1870)  25 
Wis.  288.  The  rights  of  the  public  as  against  the  abutter,  on  the  other 
hand,  relate  to  a  duty  of  forbearance  cast  upon  the  abutter,  not  to 
interfere  with  the  easement  acquired  by  the  pviblic.  This  easement, 
being  one  of  free  and  unobstructed  passage,  may  be  interfered  with  by 
an  obstruction  anywhere  within  the  limits  of  the  strip,  and  the  duty 
of  the  abutter  extends,  therefore,  outside  the  traveled  path.  Johnson 
V.  Whitfield  (1841)  18  Me.  286;  Harroiver  v.  Ritsen  (N.  Y.  1861) 
37  Barb.  301. 

A  recent  case,  in  which  the  plaintiff  had  been  injured  through  the 
overturning  of  a  buggy  by  a  heap  of  compost  placed  by  the  abutting 
owner  at  the  side  of  the  road,  seems  to  have  ignored  this  distinction. 
Sweet  v.  Perkins  (1906)  101  N.  Y.  Supp.  163.  The  court,  by  a  vote  of 
3  to  2,  reversed  a  judgment  for  the  plaintiff,  the  majority  opinion 
apparently  regarding  the  rights  of  users  against  the  abutter  as  no 
greater  than  those  against  the  highway  authorities,  and  citing  for  its 
position  only  cases  involving  the  latter  relationship.  It  is,  of  course, 
true  that  the  abutter  may  be  justified  in  certain  uses  of  the  highway 
outside  the  beaten  path.  The  presumption  being  that  he  owns  the  fee 
to  the  center,  White  v.  Godfrey  (1867)  97  Mass.  473,  he  has  the 
exclusive  right  and  profit  in  the  soil  for  any  use  not  incompatible  with 
the  public  easement.  Adams  v.  Emerson  (Mass.  1827)  6  Pick.  57; 
Pomeroy  v.  Mills  (1830)  3  Vt.  279.  Even  temporary  obstructions  are 
permissible,  if  reasonably  necessary  to  the  use  of  the  land,  C alia  nan  v. 
Gilliman  (1887)  107  N.  Y.  360,  such  as  loading  or  unloading  goods, 
depositing  building  materials,  etc.  Commonwealth  v.  Parsmore  (Pa. 
1814)  1  S.  &  E.  217;  Pettis  v.  Johnson  (1871)  56  Ind.  139.  And  a  few 
permanent  obstructions  have  been  declared  not  unlawful,  such  as  shade 
trees,  Clark  v.  Dasso  (1876)  34  Mich.  86;  Bells  v.  Belknap  (1873)  36 
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la.  583;  cf.  Castleherry  v.  Atlanta  (1884)  74  Ga.  164,  or  other  objects 
of  g-eneral  public  benfit.  Savage  v.  Salem  (1893)  23  Ore.  281;  cf. 
People  V.  Carpenter  (1849)  1  Mich.  273.  The  result  of  these  cases 
seems  to  be  that  the  abutter  may,  outside  the  traveled  path,  cause 
temporary  obstructions  only  when  reasonably  necessary  and  perma- 
nent obstructions  only  if  clearly  conducive  to  the  public  benefit.  Be- 
yond these  points  obstructions  are  unlawful,  and  one  suffering  injury 
as  a  proximate  result  of  their  existence,  Brayton  v.  Fall  River,  supra, 
should  recover  against  the  abutter  without  regard  to  the  latter's  negli- 
gence, Matthews  v.  Railway  Co.  (1887)  26  Mo.  App.  75.  The  loose 
application  of  principles  governing  the  liability  of  highway  authorities 
seems,  therefore,  to  have  led  to  an  erroneous  conclusion  in  the 
principal  case. 


Force  or  Fear  in  Robbery. — Although  at  one  time  in  the  history 
of  the  common  law  it  would  seem  that  to  constitute  the  crime  of 
robbery  it  was  necessary  to  have  both  a  violent  assault  and  a  putting  in 
fear,  3  Co.  Inst.  68,  this  idea  did  not  continue  in  the  law,  1  Hale  P.  C. 
534.  That  actual  fear  was  not  necessary  is  illustrated  by  Norden's 
Case  (1745)  Foster  129,  where  the  prosecutor  had  set  out  with  the 
express  purpose  of  apprehending  the  robber  and  expected  his  money 
to  be  taken  from  him  at  the  point  of  a  pistol,  or  by  Rex  v.  Lapier 
(1784)  2  East  P.  C.  557,  where  an  earring  was  suddenly  snatched  from 
the  ear  of  a  lady.  On  the  other  hand,  the  class  of  cases  where  fear 
alone  was  considered  sufficient  was  limited  in  number.  The  law  would 
recognize  it  as  grounding  the  charge  of  robbery  only  where  the  prose- 
cutor was  in  fear  of  grievous  bodily  harm  or  its  equivalent,  the  theory 
being  that  such  fear  was  sufficient  to  take  the  place  of  actual  force. 
Thus>  it  was  held  robbery  where  a  woman  gave  money  to  prevent 
threatened  rape.  Rex  v.  Blackham  (1787)  2  East  P.  C.  711,  where 
money  was  given  upon  a  threat  to  burn  a  house  with  the  aid  of  a  mob, 
Rex  v.  Astley  (1792)  2  East  P.  C.  729,  or  where  money  was  extorted 
by  threatening  to  drag  the  prosecutor  before  a  magistrate  and  accuse 
him  of  attempting  an  unnatural  crime.  Rex  v.  Jones  (1776)  1  Leach 
164;  Rex  v.  Donnally  (1779)  1  Leach  193.  Though  neither  of  the  cases 
last  cited  necessarily  involved  personal  violence,  in  both  of  them  the 
fear  of  personal  violence  was  considered  material,  as  in  the  first  case 
the  defendant  had  threatened  to  raise  a  mob  and  in  the  second  the 
court  stated,  ''it  was  a  threat  of  personal  violence  for  the  prosecutor 
had  everything  to  fear  in  being  dragged  through  the  streets  as  a 
culprit   charged    with   an   unnatural   crime." 

Beyond  the  point  of  recognizing  fear  of  bodily  injury,  the  courts 
have  not  uniformly  gone.  It  is  true  that  in  Rex  v.  Hickman  (1783) 
1  Leach  310,  where  a  threat  similar  to  that  in  Rex  v.  Donnally,  supra, 
was  made,  the  fear  of  violence  did  not  form  the  basis  of  the  opinion. 
But  a  mere  threat  to  arrest  for  an  ordinary  crime  was  not  generally 
considered  as  inducing  a  sufficient  fear,  since  "the  only  pretense  of 
fear  arose  from  the  idea  of  impending  imprisonment  which  is  a  species 
of  fear  that  never  was  or  can  be,  in  contemplation  of  law,  equal  to 
that  which  the  mind  must  feel  from  an  apprehension  of  loss  of  life, 
etc."  Rex  v.  Newland  (1796)  2  Leach  833. 

By  the  Statute  I  Vict.  c.  87,  §  4,  the  extortion  of  property  by 
threatening  to  accuse  of  an  infamous  crime  was  made  a  separate 
offense,  see  Regina  v.  Henry    (1840)   2   Moo.   C.   C.   160,   and  by  the 
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Larceny  Act,  24  and  25  Vict.  c.  96  §  40,  the  distinction  between  larceny 
and  robbery  from  the  person  was  abolished.  But  in  the  United  States 
the  common  law  definition  of  robbery  which  obtained  in  England  prior 
to  the  statutes  has  generally  prevailed,  and  in  states  where  codes  have 
been  adopted  they  are  usually  interpreted  in  this  particular  as  expressive 
of  the  common  law.  State  v.  Brewer  (1881)  53  La.  735;  McCloshy  v. 
People  (N.  Y.  1872)  5  Park.  C.  C.  299;  State  v.  Clancy  (1898)  20 
Mont.  284.  There  has  been,  however,  a  noticeable  tendency  toward  a 
looser  interpretation  of  the  common  law  requirements,  cf.  Williams  v. 
State  (1897)  51  N'eb.  711;  Bussey  v.  State  (1882)  71  Ga.  100,  influenced 
no  doubt  by  the  decreasing  severity  of  punishment.  The  recent  case 
cf  State  v.  Parsons  (Wash.  1906)  87  Pac.  349,  well  illustrates  this 
development.  In  this  case  the  defendant,  pretending  to  be  a  police- 
man, took  hold  of  the  prosecutor,  who  was  intoxicated,  and  told  him 
that  he  must  go  to  jail  and  that  it  was  necessary  to  search  him  before 
going.  They  thereupon  went  through  his  pockets  and  took  some  money 
from  him.  On  its  facts  the  decision  may  not  be  much  more  extreme 
than  in  Williams  v.  State,  supra,  where  the  pretended  police  officer  took 
the  prosecutor  by  the  shoulder  and  shook  him,  or  that  in  Bussey  v. 
State,  supra,  where  the  prosecutor  was  shoved  against  a  wall  and 
threatened  with  jail.  But  in  view  of  the  court's  charge  that  "it  is 
enough  that  the  person  assaulted  was  intimidated  and  yielded  up  his 
property  because  of  the  force  used  and  threatened  be  the  same  ever  so 
slight,"  the  case  seems  to  represent  the  limit  of  interpretation. 
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Agency — Traveling  Salesman — Authority  to  Draw  Drafts. — The 
plaintiff  was  accustomed  to  cash  drafts  drawn  on  the  defendant  by  the 
latter's  traveling  salesman.  These  drafts  were  paid  by  the  defendant 
during  a  period  of  six  years.  An  action  was  brought  on  similar  drafts 
indorsed  by  the  plaintiff  and  dishonored  by  the  defendant.  Held,  that 
the  defendant's  salesman  had  no  authority  to  draw  drafts,  and  that  the 
defendant  was  therefore  not  liable.  Seattle  Shoe  Co.  v.  Packard  (Wash. 
1906)  86  Pac.  845. 

Generally  speaking,  a  drummer  is  only  authorized  to  solicit  orders 
for  goods.  Chambers  v.  Short  (  1883)  79  Mo.  204,  but  a  more  extended 
authority  may  be  presumed  from  general  usage,  Meyer  v.  Stone  (1885) 
46  Ark.  210,  or  by  estoppel  from  the  acts  of  the  principal.  Harris  v.  Sini- 
tnernian  (1876)  81  111.  413.  Where  a  principal  without  protest  honors 
the  drafts  of  his  drummer  for  traveling  expenses  during  a  period  of  years, 
he  represents  to  the  person  cashing  such  drafts  that  he  will  continue  to 
honor  them,  and  upon  this  representation  such  person  may  rely.  The 
court  in  the  principal  case  refused  to  find  that  the  plaintiff  relied  upon 
this  representation  because  the  evidence  showed  that  the  plaintiff  had 
confidence  in  the  personal  integrity  of  the  drummer,  a  fact  which  would 
seem  not  decisive. 

Bailments — Storekeeper's  Liability  for  Customer's  Clothing. — 
Plaintiff  entered  defendant's  clothing  establishment  to  buy  a  waistcoat. 
Having  approached  a  salesman  whom  he  knew,  but  who  was  waiting  on 
another  customer,  he  was  told  to  wait  on  himself  until  the  salesman  was 
disengaged.  He  took  off  his  waistcoat,  laid  it  on  the  counter,  and  tried 
on  others.  Turning  again  to  his  own,  he  found  that  it  and  its  contents 
had  disappeared.  Held,  he  could  not  recover  against  the  proprietor  of 
the  establishment.  Wamser  v.  Brovcning,  King  &  Co.  (N.  Y.  1907)  79  N. 
E.  861. 

It  is  well  settled  that  one  who  invites  another  on  his  premises  for  the 
benefit  of  both,  must  keep  the  premises  in  a  safe  condition.  Donaldson 
v.  Wilson  (1886)  60  Mich.  86.  In  the  law  of  bailments  there  has  been  a 
corresponding  development.  One  who  invites  another  to  lay  aside 
chattels  on  his  premises,  to  further  their  mutual  business,  must  exercise 
care  over  these  chattels.  This  is  applied  in  case  of  a  clothing-store  keeper, 
Bunnell  v.  Stern  (1890)  122  N.  Y.  539;  IVoodrutf  v.  Painter  (1892)  150 
Pa.  St.  91,  sleeping-car  company,  Lewis  v.  Sleeping  Car  Co.  (1887)  143 
Mass.  267,  Turkish-bath  proprietor,  Bird  v.  Everard  (N.  Y.  1893)  4  Misc. 
104,  and  restaurateur.  Buttman  v.  Dennett  (N.  Y.  1894)  9  Misc.  462; 
Simpson  v.  Rourke  ( N.  Y.  1895)  I3  Misc.  230.  The  principal  case  does 
not  attack  these  rules,  but  bars  a  recovery  on  the  ground  that  the  loss 
was  due  to  plaintiff's  own  negligence.  Whitney  v.  Palace  Car  Co.  (1887) 
143  Mass.  243.  The  fuller  statement  of  facts  in  the  opinion  of  the  lower 
court,  Wamser  v.  Browning,  King  &  Co.  (N.  Y.  1905)  109  App.  Div.  53, 
would  not  seem  to  warrant  this  as  against  the  jury's  verdict.  Walsh  v. 
Railway   &  Navigation   Co.    (1881)    10  Ore.  250. 

Conflict  of  Laws — Condition  Limiting  Time  of  Bringing  Action — 
Not  Enforced  in  Foreign  State  where  Provision  Invalid. — A  con- 
tract of  carriage  executed  and  to  be  performed  in  Arkansas,  provided  that 
action  was  to  be  brought  within  six  months  of  the  loss.  This  stipulation 
was  valid  by  the  law  of  Arkansas,  but  would  have  been  invalid  in  Texas 
where  suit  was  brought.  Held,  the  condition  would  not  be  enforced. 
5"^  Louis,  /.  M.  &  S.  Ry.  Co.  v.  Hambrick   (Tex.   1906)   97  S.  W.   1072. 
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The  court  assumes  that  the  condition  is  merely  a  matter  of  limitation, 
which,  since  it  goes  to  the  remedy,  is  governed  by  the  lex  fori.  But  such 
a  stipulation  states  the  condition  on  which  the  carrier  consents  to  be 
bound,  and  is  not  in  any  way  a  statute  of  limitations  imposed  to  secure 
peace  to  the  commonwealth.  Riddlesbarger  v.  Hartford  Ins.  Co.  (1868) 
7  Wall.  386;  Fullam  v.  A^.  Y.  Ins.  Co.  (Mass.  1906)  7  Gray  61;  Ripley  v. 
Ins.  Co.  (1863)  30  N.  Y.  136.  As  the  contract  was  executed  and  to  be 
performed  in  a  foreign  state,  and  as  neither  injury  to  the  state  enforcing 
the  contract  nor  to  its  citizens  would  result,  the  condition  should  have 
been  enforced.  Greenwood  v.  Curtis  (1810)  6  Mass.  358;  Hill  v.  Spear 
(1870)  50  N.  H.  253;  Brown  v.  Browning  (1886)  15  R.  I.  422.  Even  con- 
sidered as  a  pure  limitation,  since  the  purpose  of  the  condition  was  to  de- 
termine all  liability,  it  should  have  been  enforced  by  analogy  to  foreign 
statutes  of  limitation  where  these  nullify  the  right  as  well  as  bar  the 
remedy.  Baker  v.  Stonebrake  (1865)  36  Mo.  338;  Brown  v.  Parker  (1871) 
28  Wis.  21. 

Conflict  of  Laws — Domicile  of  Wife — Husband  Insane. — In  a  suit 
to  restrain  collection  of  taxes  assessed  upon  her,  as  a  "resident,"  for  the 
years  1894  to  1899  inclusive,  the  complainant  proved  that  she  had  re- 
moved from  the  county  and  state  in  1886,  when  her  husband  was  ad- 
judged insane  and  incarcerated  in  an  asylum,  and  had  done  everything 
to  acquire  a  new  domicile,  had  she  capacity  to  do  so.  Semble,  she  had 
capacity  to  change  her  domicile.  McKnight  v.  Dudley  (1906)  148  Fed. 
204. 

The  court  refers  to  Haddock  v.  Haddock  (1905)  201  U.  S.  562,  571,  583, 
on  page  571  of  which  is  found  the  vague  and  unnecessarily  broad  state- 
ment that  a  wife  "may  acquire  a  separate  domicile  whenever  it  is  neces- 
sary or  proper  that  she  should  do  so,"  quoting  from  Cheever  v.  Wilson 
(i8i59)  9  Wall.  108,  124.  For  the  extent  to  which  this  right  has  been  actu- 
ally sustained  by  decisions  see  6  Columbia  Law  Review  354.  In  case 
of  the  husband's  confinement  for  insanity  or  imprisonment  the  wife's 
domicile  remains  that  which  the  husband  had  before  confinement  or 
imprisonment,  until  she  actually  changes  it.  Whether  she  may  do  so  seems 
never  to  have  been  decided.  The  case  of  McPherson  v.  Housel  (N.  J. 
i860)  2  Beasley  35,  frequently  cited  as  to  the  effect  of  husband's  imprison- 
ment, is  not  in  point.  For  a  well-reasoned  discussion,  unsupported  by 
cases,  see  Minor,  Conflict  of  Laws  §  49. 

Contracts— Installments — Duplicity. — Plaintifif  sued  for  installments 
due  under  an  installment  building  contract  together  with  damages  for  the 
defendant's  wrongful  refusal  to  allow  future  performance  by  the  plaintifif. 
Held,  the  declaration  was  demurrable  for  duplicity.  Milske  v.  Steiner 
Mantel  Co.   (Md.  1906)   63  Atl.  471. 

This  decision  is  directly  in  accord  with  the  position  taken  in  6  Columbia 
Law  Review  584,  criticising  the  usually  accepted  view  that  all  claims  due 
under  a  contract  at  the  time  suit  is  brought,  constitute  one  cause  of  action. 

Contracts — Interest  on  Unliquidated  Damages  for  Breach. — De- 
fendant repudiated  liability  for  loss  of  goods  which  it  had  insured,  and 
put  an  end  to  the  determination  of  the  amount  of  the  loss,  the  method  of 
determination  being  provided  for  by  the  policy.  Held,  that  interest  on 
the  amount  due  could  be  recovered  from  the  time  of  repudiation.  Bern- 
hard  v.  Rochester  German  Ins.  Co.    (Conn.   1906)   65  Atl.   134. 

The  original  rule  was  that  interest  could  not  be  recovered  on  un- 
liquidated damages  for  breach  of  contract,  where  the  amount  could  not 
be  made  certain  by  mere  calculation.  Speer  v.  Vanorden  (1810)  3  N.  J. 
L.  (2  Penning.)  652;  Gilpins  v.  Consequa  (1813)  10  Fed.  Cas.  No.  5452; 
Witlings  v.  Consequa  (1815)  30  Fed.  Cas.  No.  17766.  The  reason  for  the 
rule  seems  to  be  that  where  defendant  could  not  tell  how  much  he  had  to 
pay  there  was  no  default.  2  Sutherland  Damages,  3d  ed.,  §  347.  In  accord 
with  this  reason  the  rule  was  modified  by  Van  Renssalaer's  Executors  v. 
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Jcwett  (N.  Y.  1848)  5  Denio  135,  to  allow  interest  where  the  amount  could 
be  made  certain  by  calculation  on  the  basis  of  market  value.  This  modifi- 
cation has  been  regularly  followed.  Some  courts  go  further,  and  allow 
interest  whenever  the  defendant  has  the  means  of  finding  out  the  amount 
due.  McMahon  v.  Ry.  Co.  (1859)  20  N.  Y.  463;  Kelly  v.  Fall  Brook  Coal 
Co.  (1867)  67  Barb.  183.  Since,  in  the  principal  case,  the  means  of  deter- 
mining the  amount  due  was  laid  down  by  stipulations  in  the  policy,  the 
decision  of  the  court  comes  within  these  decisions  and  the  reason  of  the 
rule. 

Corporation — Foreign — Defective  Incorporation — Inability  to  Pass 
Title  through  want  of  Corporate  Capacity. — Plaintiff's  assignor 
was  a  Kansas  corporation  chartered  for  the  sole  purpose  of  buying  and 
selling  real  estate  in  Oklahoma,  although  corporations  could  not  legally 
be  organized  for  this  purpose  in  Oklahoma.  An  action  was  brought  on  a 
note,  part  of  the  purchase  price  for  real  estate  conveyed  to  the  defendant 
by  the  corporation.  Held,  that  the  grantor  being  without  corporate 
capacity,  could  not  convey  title  to  the  defendant.  Lafferty  v.  Evans  (Okl. 
1906)   87  Pac.  304. 

The  previous  decision  in  Myatt  v.  Poiica  City  L.  &"  I.  Co.  (1903)  14 
Okl.  189,  68  L.  R.  A.  810,  that  the  charter  of  incorporation  of  the  land  com- 
pany in  the  principal  case  was  insufficient  to  confer  upon  it  any  corporate 
capacity  at  all  to  do  business  in  Oklahoma,  is  in  accord  with  the  result 
reached  in  similar  cases  in  other  jurisdictions.  Land  Grant  R.  &  T.  Co.  v. 
Coffey  County  (1870)  6  Kan.  245:  cf.  Carroll  v.  City  of  St.  Louis  (1873) 
67  III.  568.  The  rules  of  comity  which  enable  a  corporation  to  exercise 
in  a  foreign  state  all  the  powers  which  it  could  exercise  in  the  state  of  its 
creation,  not  repugnant  to  the  laws  of  nor  prejudicial  to  the  interests  of 
the  foreign  state,  it  would  seem,  are  not  to  be  extended  to  cover  the  case 
where  the  corporation  has  no  authority  to  do  business  in  its  own  state. 
Bank  of  Augusta  v.  Earle  (1839)  13  Peters  519.  But  where  there  is  no  de- 
fect in  the  incorporating  acts,  foreign  corporations  are  permitted  to  carry 
on  a  lawful  business  authorized  in  their  charter  except  so  far  as  statutes 
expressly  restrict  their  powers.  Lancaster  v.  Ant.  Inc.  Co.  (1894)  140  N.  Y. 
576 ;  see  note  24  L.  R.  A.  322.  For  a  discussion  of  the  principal  case 
in  relation  to  Ultra  Vires,  see  Notes,  p.  196. 

Corporations — Ultra  Vires — Acts  in  Excess  of  Charter  Powers.— 
Plaintiff,  a  minority  stockholder  in  the  company,  whose  stock  the  de- 
fendant corporation  attempted  to  secure  for  the  purpose  of  creating  a 
monopoly,  brings  a  bill  to  restrain  the  defendant  from  interfering  with 
the  plaintiff's  company,  and  to  set  the  sale  aside.  Held,  this  attempt 
of  the  defendant  to  purchase  the  stock  of  the  competing  company  was 
null  and  void  because  in  excess  of  its  chartered  powers.  Dunbar  v. 
American  Telephone  &  Tel.  Co.  (111.  1906)  79  N.  E.  423.     See  Notes,  p.  196. 

Corporations — Ultra  Vires  Act — Powers  as  Shareholders  in  other 
Corporations. — The  charter  of  the  G.  company  empowered  it  to  take 
and  hold  stock  in  other  corporations,  in  pursuance  of  which  power  it  had 
invested  in  the  shares  of  the  S.  company  and  other  corporations.  At  a 
meeting  of  the  directors  of  the  G.  company  it  was  resolved  that  the 
shares  of  the  S.  company,  held  by  the  G.  company  and  representing  the 
controlling  interest,  be  voted  to  increase  the  stock  of  the  S.  company 
from  $100,000  to  $10,000,000  and  to  make  it  a  "holding"'  company,  which 
should  hold  the  controlling  interest  in  the  G.  company  and  to  whom  the 
shares  of  stock  in  other  corporations,  held  by  the  G.  company,  should  be 
sold.  Held,  the  proposed  action  would  be  enjoined  at  the  suit  of  a  mi- 
nority stockholder.     Robinson  v.  Holbrook   (1906)    148  Fed.  107 

The  result  reached  is  clearly  correct,  as  the  proposed  plan,  though  not 
fraudulent,  was  found  to  have  been  unfair  to  the  minority  stockholders 
and  was  therefore  in  derogation  of  the  fiduciary  relationship  existing 
between  the  majority  and  minority,  Memphis  etc.  Ry.  Co.  v.  Woods  (1889) 
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88  Ala.  630,  638;  Brice,  Ultra  Vires  732,  but  the  court  expressly  bases  its 
decision  partly  on  the  ground  that  the  contemplated  scheme  of  extending 
the  scope  of  the  S.  company  by  means  of  its  voting  power,  was  beyond 
the  chartered  powers  of  the  corporation.  But  the  power  to  hold  stock 
carries  with  it  the  incident  power  to  vote  upon  the  shares,  State  v. 
Rohlffs  (N.  J.  i8go)  19  Atl.  1099;  Oelbermann  v.  A''.  Y.  etc.  Ry.  Co.  (1804) 
77  Hun  SS2,  even  when  the  intent  is  to  control  the  other  corporation. 
Dazis  V.  The  U.  S.  Elec.  etc.  Co.  (1893)  yj  Md.  35.  Since  the  plan  was 
but  an  exercise  of  this  voting  power  it  was  therefore  not  ultra  vires  either 
in  the  primary  sense  of  that  term,  or  in  the  looser  sense  of  an  act  requir- 
ing the  consent  of  all  the  stockholders  in  order  to  be  valid.  Brice, 
Ultra  Vires  47,  48,  703  et  seq. 

Criminal  Law — Force  or  Fear  in  Robbery. — The  defendants,  pre- 
tending to  be  policemen,  took  hold  of  the  prosecutor,  who  was  intoxicated, 
told  him  that  he  must  go  to  jail  and  that  it  was  necessary  to  search  him 
before  going.  They  thereupon  went  through  his  pockets  and  took  some 
money  from  him.  Held,  robbery,  on  a  charge  to  the  jury  that  "it  is 
enough  that  the  person  assaulted  was  intimidated  and  yielded  up  his 
property  because  of  the  force  used  and  threatened,  be  the  same  ever  so 
slight."     State  v.  Parsons   (Wash.   1906)   87  Pac.  349.     See  Notes,  p.  208. 

Criminal  Law — Public  Trial — Constitutional  Limitations. — Owing 
to  the  indecent  nature  of  the  testimony  in  a  criminal  trial,  the  court  made 
an  order  excluding  all  from  the  court  room  except  the  jury,  defendant's 
counsel,  members  of  the  bar,  newspaper  men,  and  one  other  person,  a 
witness  for  defendant.  Held,  such  order  violated  defendant's  constitu- 
tional right  to  a  public  trial.     State  v.  Hensley   (Ohio  1906)   79  N.  E.  462. 

Most  of  the  states  guarantee  a  public  trial  to  the  accused  by  consti- 
tutional provision,  others  like  New  York  by  legislative  enactment.  To 
constitute  a  public  trial  the  public  must  be  in  fact  able  to  gain  admit- 
tance with  due  regard  to  the  size  of  the  room,  and  the  right  to  exclude 
noisy  or  objectionable  or  dangerous  characters  who  might  interfere  with 
the  proceedings  or  safety  of  the  court,  and  the  right  to  exclude  at  least 
the  young  in  cases  involving  indecent  testimony.  Cooley,  Const.  Limit, 
441.  The  principal  case  is  supported  by  nearly  all  of  the  decisions  on 
the  point.  People  v.  Murray  (1891)  89  Mich.  276;  People  v.  Hartman 
(1894)  103  Cal.  242;  People  v.  Y eager  (1897)  ii3  Mich.  228.  In  New 
York,  however,  the  courts,  influenced  by  the  spirit  of  legislative  enact- 
ment, permit  the  exclusion  of  all  the  public  in  indecent  cases  if  the  friends 
of  the  defendant  are  present.  People  v.  Hall  (1900)  51  App.  Div  57,  the 
view  of  this  New  York  case  seems  a  more  desirable  interpretation  of  such 
provisions  than  that  of  the  principal  case. 

Criminal  Law — Rogues'  Gallery — Photograph  before  Conviction. 
— The  plaintiff  was  under  arrest  for  a  felonj',  but  had  not  yet  been  tried. 
The  public  officials  had  photographed  him  and  were  about  to  place  his 
photograph  in  the  rogues'  gallery,  and  to  send  copies  to  various  other 
rogues'  galleries.  The  plaintiff,  although  arrested  a  number  of  times, 
had  never  been  convicted.  Held,  an  injunction  would  be  granted  order- 
ing the  destruction  of  the  photographs  and  the  photographic  plates. 
Itzkovitch  v.    Wliitaker   (La.    1906)    42   So.  228. 

The  court's  decision  that  a  photograph  cannot  be  taken  of  an  ar- 
rested person  before  conviction  unless  for  the  identification  of  a  hardened 
criminal  would  seem  unsupportable.  While  it  is  true  that  in  the  Molineux 
case  the  photograph  was  taken  after  a  verdict  of  guilty,  yet  the  action 
for  the  destruction  of  the  photograph  was  brought  after  this  verdict  had 
been  reversed  on  retrial.  The  court  refused  an  injunction.  In  re  Mo- 
lineu.v  (1904)  177  N.  Y.  395.  Photographing  arrested  persons  may  be 
reasonably  necessary  for  the  protection  of  the  public.  People  v.  York 
(N.  Y.  1899)  27  Misc.  658,  and  would  seem  to  be  a  proper  exercise  of  the 
police  power  whether  done  before  or  after  conviction.  But  see  Freund, 
Police   Power  102. 
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Domestic  Relations — Alimony — Modification  of  Decree. — A  statute 
provided  that  the  court  awarding  a  divorce  decree  might  make  such  sub- 
sequent changes  in  relation  to  the  maintenance  of  the  parties  as  the  cir- 
cumstances might  warrant,  or  as  were  deemed  expedient.  The  trial 
court  granted  a  new  trial,  and  the  plaintiff  appealed  on  the  ground  that 
the  original  award  should  have  been  modified.  Held,  that  false  swearing 
on  the  part  of  the  defendant  as  to  the  amount  of  his  property  is  no  ground 
for  modification  of  the  decree  against  him  for  alimony.  Grazrs  v.  Graves 
(la.   1906)    log  N.  W.  707. 

The  prevailing  interpretation,  which  limits  the  modification  of  ali- 
mony decrees  under  statutory  provision  to  cases  where  the  circumstances 
of  the  parties  have  changed  since  the  rendering  of  the  decree,  is  qualified 
by  dicta  in  some  jurisdictions  leaving  the  question  open  in  the  case  of 
a  decree  procured  by  perjured  testimony.  Wilde  v.  Wilde  (1873)  36  Iowa 
319,  322;  Ferguson  v.  Ferguson  (1900)  in  Iowa  158;  Sembrow  w.  Senihrow 
(1876)  23  Minn.  214;  Straus  v.  Straus  (  1891)  14  N.  Y.  Supp.  671.  Although 
probably  the  only  direct  adjudication  in  point  is  in  accord  with  the  prin- 
cipal case,  Griswold  v.  Griswold  (1903)  in  111.  App.  269,  it  seems  that 
under  these  facts  an  exception  to  the  general  rule  in  regard  to  perjured 
testimony   would   best   subserve  the   purpose   of   the   statute. 

Domestic  Relations — Estoppel  of  Married  Women — Fraudulent 
Representations  of  Discoverture. — In  an  action  of  trespass  to  try 
title,  the  appellants  claimed,  as  one  of  the  links  in  their  chain  of  title, 
under  a  deed  given  in  pursuance  of  authority  vested  by  a  power  of  at- 
torney which  recited  that  the  grantor  was  a  feme  sole.  As  a  matter  of 
fact  the  grantor  was  a  married  woman.  Held,  that  the  feme  covert  was 
estopped  to  deny  the  recitals  in  the  deed  as  against  an  innocent  purchaser 
who  relied  on  the  deed.     Jones  Estate  v.  Neal  (Tex.  1906)  98  S.  W.  417. 

While  there  is  no  reason  why,  in  jvtrisdictions  which  have  conferred 
upon  married  women  the  right  to  contract  as  if  sole,  estoppel  should 
not  operate  against  a  feme  covert,  Dingens  v.  Clancey  (1876)  67  Barb. 
566.  yet  in  those  jurisdictions,  such  as  Texas,  in  which  the  common  law 
disabilities  of  married  women  have  been  only  partially  removed,  it  is  a 
very  difficult  question  to  decide  whether  estoppel  should  or  should  not 
be  invoked  in  such  a  way  as  to  indirectly  enforce  a  deed  which  is  void,  and 
thus  enlarge  the  capacity  of  married  women  to  contract  beyond  that 
actually  conferred  by  the  Legislature.  See  Ewell's  Leading  Cases,  In- 
fancy and  Coverture  315.  The  doctrine  of  the  principal  case  represents 
the  weight  of  authority,  2  Pomeroy  Eq.  Jur.  §  814,  and  perhaps  the  more 
sensible  view. 

Equity — Specific  Performance — Consideration  in  Antenuptial  Con- 
tracts.— In  contemplation  of  plaintiff's  marriage,  his  father,  in  a 
covenant  to  which  plaintiff,  his  intended  bride,  and  her  parents  were 
parties,  covenanted  to  leave  at  his  death  to  plaintiff  one-fourth  of  his 
estate.  A  codicil  to  his  will  provided  that  the  plaintiff's  share  was  to  be 
held  in  trust  for  him  by  defendant.  Defendant  being  in  possession  under 
decree  of  the  Surrogate,  plaintiff  brings  this  action  for  specific  perform- 
ance. Held,  there  was  sufficient  consideration,  and  specific  performance 
would  be  granted.  Phalen  v.  U.  S.  Trust  Co.  (1906)  186  N.  Y.  178.  See 
Notes,  p.  203. 

Equity — Specific  Performance — Extension  of  Supervisory  Juris- 
diction.— By  a  contract  in  writing  the  trustees  of  a  school  district  em- 
ployed the  plaintiff'  to  teach  a  school.  She  presented  herself  three  days 
late  and  the  trustees  refused  to  perform,  'having  engaged  a  third  person 
in  her  stead.  Held,  that  the  plaintiff's  delay  was  not  material,  and  that 
her  remedy  was  by  injunction,  there  being  no  adequate  remedy  at  law. 
Turner  v.  Hampton   (Ky.   1906)   97  S.  W.  761.     See  Notes,  p.  204. 

Equity — Specific  Performance — Oral  Contract  to  Convey  Home- 
stead.— Plaintiff's    father    for    consideration    contracted    orally    to    convey 
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the  family  homestead  to  plaintiff,  and  at  the  same  time  his  mother  for 
separate  consideration  executed  and  delivered  to  him  a  quit-claim  deed 
of  the  property.  After  plaintiff  had  been  in  possession  for  years  ejectment 
was  brought  by  a  brother  and  sister,  claiming  portions  of  the  homestead, 
and  plaintiff  filed  a  bill  to  quiet  his  title.  Held,  Hooker,  J.  dissenting, 
that  under  the  constitutional  provision  that  the  alienation  of  the  home- 
stead must  be  by  joint  instrument  of  husband  and  wife,  no  contract  was 
created  enforceable  in  equity.  Lott  v.  Lott  (Mich.  1906)  log  N.  W.  1126. 
An  oral  contract  by  husband  and  wife  to  convey  the  homestead  will 
not  be  enforced  although  there  has  been  part  performance.  Ring  v.  Burt 
(1869)  17  Mich.  465;  but  see  contra  Grice  v.  Woodworth  (1904)  10  Idaho 
469.  The  question  is  how  far  the  jurisdiction  of  equity  to  specifically 
perform  parol  contracts  relating  to  land  is  limited  by  the  principle  under- 
lying the  homestead  law,  that  the  interests  of  the  wife  shall  be  most 
jealously  guarded.  Where  the  assent  of  the  wife  is  evidenced  in  writing 
by  a  quit-claim  deed,  as  in  the  principal  case,  the  refusal  to  grant  specific 
performance  seems  unwarranted. 

Insurance — Mutual  Benefit  Society — Suicide. — A  member  of  a  fra- 
ternal benefit  society  committed  suicide  while  sane.  His  beneficiary 
sued  the  society  for  the  benefit.  Held,  the  beneficiary  could  recover. 
Grand  Lodge  v.  Beaty   (111.  1906)   79  N.  E.  5f)5. 

In  Illinois  and  some  other  jurisdictions  an  insured's  estate  cannot 
recover  when  he  has  committed  suicide  while  sane,  that  not  being  one  of 
the  contemplated  risks.  Supreme  Lodge  v.  Kutschcr  (1897)  72  111.  App. 
462;  Ritter  v.  Ins.  Co.  (1898)  169  U.  S.  139;  Smith  v.  A^.  B.  Soc.  (1890) 
123  N.  Y.  85.  When,  however,  the  policy  is  in  favor  of  a  beneficiary, 
the  latter  takes  a  vested  right  which  cannot  be  destroyed  by  the  suicide 
of  the  insured.  Grand  Lodge  v.  IVieiiiig  (1897)  168  111.  408.  Since  the 
beneficiary  of  a  member  of  a  mutual  benefit  association  takes  no  vested 
interest,  Middeke  v.  Balder  (1902)  198  111.  590;  Shipman  v.  Protected 
Home  Circle  (1903)  174  N.  Y.  398,  the  principal  case  must  rely  on 
other  grounds  than  vested  interests.  The  decision  reaches  its  conclusion 
because  of  the  combined  injustice  to  the  insured  and  the  beneficiary  of 
an  opposite  result.  The  same  injustice  would  seem  to  be  present  in 
Supreme  Lodge  v.  Kutschcr,  supra.  Of  the  six  cases  relied  on  by  the 
court  only  two  are   in   point. 

Interstate  Commerce — Common  Law  Liability  oe  Interstate  Car- 
rier.— The  plaintiff  was  charged  an  excessive  rate  for  the  carriage  of 
an  interstate  shipment  of  freight  over  the  defendant  railroad.  This  suit 
was  brought  to  recover  the  excess  charges  paid,  the  suit  being  based  upon 
the  common  law  liability  of  a  carrier  for  charging  unreasonable  rates,  and 
being  brought  in  the  state  court.  Held,  that  interstate  carriers  are  sub- 
ject to  the  common  law  and  that  a  recovery  under  the  common  law  may 
be  had  against  them  in  a  state  court.  Halliday  Milling  Co.  v.  Louisiana 
t>  A^  W.  R.  Co.  (Ark.  1906)  98  S.  W.  374-     See  NoTEs,  p.  199. 

Municipal  Corporations — Debt  Limit — Special  Fund. — The  village 
of  East  Moline  made  a  contract  for  the  construction  of  a  waterworks 
system,  issuing  bonds  to  cover  the  expense,  payable  out  of  the  net  revenue 
and  out  of  a  special  tax  of  i  per  cent,  per  year,  expressly  authorized  by 
the  legislature.  Its  constitutional  debt  limit  had  already  been  reached. 
Held,  this  was  an  incurring  of  indebtedness  within  the  meaning  of  the 
constitution  and  therefore  void.  Ullage  of  East  Moline  v.  Pope  (111. 
1906)   79  N.  W.  587. 

As  to  what  is  indebtedness  in  such  cases  there  is  a  great  conflict  of 
authority.  The  principal  case  is  clearly  right  under  the  strict  construc- 
tion of  the  Illinois  courts.  City  of  Springfield  v.  Edwards  (1877)  84  111. 
626.  In  some  states,  however,  a  debt  payable  out  of  the  current  revenue 
for    current    expenses    is    not    included    within    the    term    "indebtedness," 
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Grant  v.  City  of  Davenport  (1873)  36  la.  396,  nor  is  an  obligation  under 
a  ■'continuing  contract"  where  payments  are  to  be  paid  at  stated  periods 
out  of  the  current  revenue,  each  payment  conditioned  on  performance 
during  one  period.  Valparaiso  v.  Gardner  (1884)  97  Ind.  i.  The  prin- 
cipal case  does  not  come  within  either  exception  because  there  is  no  "cur- 
rent expense"  to  bring  it  under  the  first  rule,  or  payments  conditioned  on 
part  performance  to  bring  it  under  the  second.  Nor  does  the  rule  in 
assessment  cases  apply,  because  of  the  distinction  between  an  assessment 
and  a  tax. 

Municipal  Corporations — Defective  Sidewalks — Contributory  Negli- 
gence.— The  plaintiflf,  with  bundles  in  his  arms  and  in  a  hurry  to  get 
home,  was  walking  fast  over  a  sidewalk  defective  to  his  own  knowledge, 
when  his  comparion  stepped  on  a  loose  board  which  flew  up  and  tripped 
the  plaintiff,  his  attention  being  diverted  from  the  danger  by  a  conversa- 
tion with  his  companion.  Held,  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  Hodge  v.  St.  Louis  (Mich.  1906)  109 
N.   W.  252. 

A  pedestrian  may  use  a  sidewalk  which  he  knows  to  be  defective 
without  being  guilty  of  negligence.  Burdick,  Torts  438;  Crites  v.  New 
Richmond  (1897)  98  Wis.  55;  Dundes  v.  Lansing  (1889)  75  Mich.  499. 
The  question  is  whether  plaintiff  acted  as  a  reasonable  man.  Thomas 
V.  Tel.  Co.  (1868)  100  Mass.  156;  Maulthy  v.  Leavenworth  (1882)  28  Kan. 
745.  This,  owing  to  the  peculiar  facts  in  each  case,  is  generally  a  question 
for  the  jury,  Mathews  v.  Cedar  Rapids  (1890)  80  la.  459;  Bullock  v. 
N.  Y.  C.  (1885)  99  N.  Y.  654;  McQuillan  v.  Seattle  (1895)  10  Wash.  464; 
rarely  for  the  court,  Robb  v.  Connellsville  (1890)  137  Pa.  St.  42;  Fox  v. 
Glastenbury  (i860)  29  Conn.  204,  and  then  only  when  reasonable  men 
must  honestly  draw  the  same  conclusion  as  to  the  character  of  the  plain- 
tiff's act.  Ry.  Co.  v.  Ives  (1892)  144  U.  S.  408;  Farrell  v.  Ry.  Co.  (1891)  60 
Conn.  239.  The  argument  of  the  court  that  there  can  be  no  recovery 
where  the  plaintiff's  attention  is  diverted  by  that  which  causes  his  danger 
is  an  insufficient  reason  for  taking  the  case  from  the  jury.  Fort  Wayne  V. 
Brecse   (1889)    123  Ind.  581;   Troxel  v.   Vinton   (1889)   77  la.  90. 

Municipal  Corporations — Highways — Obstruct-ions — Civil  Liability 
OF  Abutter. — The  plaintiff  was  injured  by  the  overturning  of  a 
buggy  by  a  heap  of  compost  placed  by  the  abutting  owner  at  the  side  of 
the  road  off  the  beaten  path  and  kept  there  for  four  months.  Held,  the 
abutter  was  not  liable.  Sweet  v.  Perkins  (1906)  loi  N.  Y.  Supp.  163. 
See  Notes,  p.  206. 

Municipal  Corporations — Sewers — Liability  for  Damages.— Plain- 
tiff's premises  were  flooded  by  the  backing  up  of  a  trunk  sewer,  originally 
large  enough,  but  later  overtaxed  by  the  addition  of  lateral  connecting 
sewers.  Held,  the  additions  being  made  by  the  officers  as  agents  of  the 
state,  and  the  defect  being  one  of  design,  the  city  was  not  liable.  Davis 
v.  City  of  Bangor  (Me.  1906)  64  Atl.  617. 

Though  a  municipal  corporation  was  always  liable  for  negligence 
in  constructing  and  maintaining  sewers,  as  being  a  ministerial  function, 
Boston  v.  City  of  Syracuse  (1867)  36  N.  Y.  54;  Thurston  v.  City  of  St. 
Joseph  (1873)  51  Mo.  510,  the  earlier  cases  held  it  exempt  for  any  neg- 
ligent defect  in  the  adoption  of  a  plan,  as  being  a  legislative  or  quasi- 
judicial  function.  Child  v.  Boston  (1862)  4  Allen  41;  Johnston  v.  District 
of  Columbia  (1886)  118  U.  S.  19.  Exceptions  were  then  made  in  the 
case  of  a  direct  trespass  by  flooding,  Ashley  v.  City  of  Port  Huron  (1877) 
35  Mich.  296;  Weir  v.  Madison  (1881)  75  Ind.  241;  Seifert  v.  City  of 
Brooklyn  (1886)  loi  N.  Y.  136,  or  a  nuisance,  Reid  v.  City  of  Atlanta 
(1884)  72,  Ga.  523;  Brayton  v.  Fall  River  (1873)  113  Mass.  218.  The 
latest  rule  announced  by  some  courts,  holding  the  city  liable  for  the 
adoption  of  the  plan.  Rice  v.  City  of  Evansville  (1886)  108  Ind.  7; 
May  V.  Thompson  (1874)  29  Ark.  569;  Spangler  v.  City  of  San  Francisco 
(1890)   84  Cal.   12;  City  of  Beatrice  v.  Leary   (1895)   45  Neb.    149,    159,  is 
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preferable  because  of  the  modern  tendency  to  hold  municipal  corpora- 
tions liable  and  the  absurdities  sometimes  resulting  from  attempting  to 
distinguish  between  the  adoption  of  a  plan  and  its  execution.  The  other 
ground  of  the  decision  is  also  objectionable,  for  the  test  as  to  whether 
officers  are  exercising  a  governmental  function  should  not  be  the  method 
of  appointment  or  source  of  compensation,  but  the  nature  and  purpose 
of  the  power  conferred  and  benefit  resulting.  Bailey  V.  Mayor  of  New 
York  (1842)  3  Hill  531 ;  Barnes  v.  District  of  Columbia  (1875)  gi  U.  S.  540; 
City  of  Detroit  v.  Corey  (1861)  9  Mich.  165,  184;  contra,  Child  v.  Boston, 
supra;  Hill  v.  Boston  (1872)  122  Mass.  344. 

Negotiable  Instruments — Construction — Not  Payable  Out  of  Par- 
ticular Fund. — Defendant  was  sued  on  the  following  instrument 
accepted  by  him:  "Pay  to  the  order  of  the  First  National  Bank  on  ac- 
count of  contract  between  you  and  the  Snyder  Planing  Mill  Co.,  $1500. 
(Signed)  The  Snyder  Planing  Mill  Co."  Through  the  default  of  the 
drawer  only  part  of  this  sum  became  due  on  the  contract.  Held,  the 
instrument  was  a  bill  of  exchange  payable  absolutely.  First  National 
Bank  of  Hutchinson  v.  Lightner   (Kans.   1906)   88  Pac.  59. 

Where  a  particular  fund  is  indicated  by  the  drawer,  so  that  the 
drawee  is  not  at  liberty  to  pay  from  any  other,  the  instrument  is  not  a 
mercantile  one;  Jenney  v.  Herle  (1724)  2  Ld.  Raym.  1361 ;  Brill  v.  Tuttle 
(1880)  81  N.  Y.  454;  Gerowy.  Riffe  (1887)  29  W.  Va.  462;  but  if  it  merely 
suggests  a  fund  out  of  which  the  drawee  may  reimburse  himself,  it  re- 
mains negotiable.  Macleed  v.  Suee  (1727)  2  Stra.  762;  Kelley  v.  Brook- 
lyn (N.  Y.  1843)  4  Hill  263;  Nichols  v.  Ruggles  (1884)  76  Me.  25.  Such 
provisions  are  also  construed  as  mere  statements  of  the  consideration. 
Griffin  v.  Weatherby  (1868)  L.  R.  3  Q.  B.  753;  Hillstrom  v.  Anderson 
(1891)  46  Minn.  382,  even  though  it  be  executory.  Siegel  v.  Chicago 
Trust  etc.  Bank  (1890)  131  111.  569;  contra,  Jervis  v.  Wilkins  (1841)  7 
M.  &  W.  410;  Considerant  v.  Brisbane  (N.  Y.  1857)  14  How.  Pr.  487.  The 
principal  case  is  put  on  both  grounds.  While  some  cases  have  reached 
the  opposite  results  on  similar  facts,  Ehricleos  v.  DeMill  (1878)  75  N.  Y. 
370;  Hoagland  v.  Erck  (1881)  11  Neb.  580;  Mungle  v.  Shannon  (1874) 
61  N.  Y.  251,  yet  the  principal  case  is  to  be  commended  as  construing 
the  grantor's  ambiguous  words  most  strongly  against  him.  Sylvester  v. 
Staples  (1858)   44  Me.  496;  Corbett  v.  Clark   (1878)   45  Wis.  403. 

Negotiable  Instruments — Interpretataion  of  Irregular  Indorsement. — 
The  payee  of  a  note  executed  by  three  makers  made  an  indorse- 
ment whereby  she  acknowledged  herself  a  principal  maker,  and  as  such 
principal  acknowledged  her  liability  was  joint  with  one  of  the  signers,  at 
the  same  time  delivering  the  note  to  the  plaintifif.  The  plaintiff  sued  the 
defendant,  one  of  the  makers,  reciting  the  death  of  the  other  two  makers. 
On  demurrer,  held,  the  acknowledgment  of  the  payee  of  joint  liability 
would  be  disregarded,  and  the  legal  effect  of  the  indorsement  was  that 
of  an  indorsement  in  blank.     Kistner  v.  Peters  (111.   1906)    76  N.  E.  311. 

Since  a  party  may  become  a  joint  maker  of  a  note  regardless  of  the 
position  of  the  signature  on  the  paper,  provided  there  is  satisfactory  evi- 
dence of  an  intention  to  become  such,  Lincoln  v.  Hinzey  (i86g)  51  111. 
435;  Palmer  v.  Grant  (1822)  4  Conn.  389,  400;  Schmidt  v.  Schmaelter 
(1870)  45  Mo.  502,  it  would  seem  that,  in  the  principal  case,  the  inten- 
tion of  the  payee  to  become  a  joint  maker  being  clearly  expressed  in  writ- 
ing and  signed,  such  intention  should  not  be  disregarded ;  and,  accordingly, 
unless  the  signature  to  the  agreement  to  become  a  joint  maker  could  also 
be  considered  as  a  signature  for  indorsement,  as  was  the  apparent  inten- 
tion, the  note  would  be  a  nullity,  being  a  note  payable  to  maker  without 
indorsement,  i  Daniel,  Neg.  Inst.  §  130;  Pickering  v.  Cording  (1883) 
92  Ind.  306.  The  conclusion  of  the  principal  case  is  perhaps  a  desirable 
one,  but  the  reasoning  is  illogical   and  unsatisfactory. 

Pleading  and  Practice — Amendment — Amount  in  Controversy — Juris- 
diction.— The     plaintiff     brought     his     action     for     less     than     $1000     in 
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a  court,  the  jurisdiction  of  which  was  restricted  to  causes  in  which  the 
amount  in  controversy  was  less  than  $1000.  Just  before  trial,  however, 
an  amendment  was  allowed  increasing  the  amount  claimed  above  that 
sum.  Held,  that  where  a  court  had  rightfully  obtained  jurisdiction  it 
could  retain  it  notwithstanding  such  an  amendment.  Ft.  Worth  etc.  Ry. 
Co.  V.  Underwood   (Tex.   1906)   98  S.  W.  453. 

An  amendment,  centainly  if  it  does  not  constitute  a  new  cause  of 
action,  is  regarded  as  a  continuation  of  the  original  pleading,  and  takes 
effect  as  of  the  date  when  the  latter  was  filed.  Fame  Ins.  Co.  v.  Thomas 
(1882)  10  111.  App.  545.  Therefore,  Statutes  of  Limitations  are  arrested 
as  regards  the  amendments,  at  the  date  of  filing  the  original  pleading, 
Biting  V.  Dayton  (1893)  67  Hun  425;  /.  &  G.  Ry.  Co.  v.  Irvine  (1885) 
64  Tex.  529,  and  an  amendment  increasing  the  amount  claimed  to  that 
required  for  appeal  relates  back  and  gives  the  right  of  appeal,  Danielson  v. 
Andrews  (1822)  i  Pick.  156,  and  a  mistake  in  stating  the  amount  claimed 
below  that  required  to  give  the  court  jurisdiction  is  cured  by  amendment 
after  demurrer  for  want  of  jurisdiction.  McDannell  v.  Cherry  (1885) 
64  Tex.  177.  It  would  seem  also  to  follow  that  the  amendment  in  the 
principal  case  by  relation  back  would  make  the  increased  claim  the 
original  one,   and  thus   oust  the   court   of  jurisdiction. 

Pleading  and  Practice — Amendment— Changing  Cause  of  Action. — 
To  a  complaint  based  on  a  special  contract  an  amendment  at  the  trial 
was  introduced  adding  a  common  count.  Held,  such  amendment  was 
permissible  as  it  did  not  change  the  cause  of  action.  Casadv  v.  Casady 
(Utah  1906)   88  Pac.  32. 

While  most  courts,  under  the  Reformed  Procedure,  do  not  permit 
an  amendment  at  the  trial  changing  the  cause  of  action,  Talbot  v.  Garret- 
son  (1897)  31  Ore.  256;  see  Brown  v.  Leigh  (1872)  12  Abb.  Prac.  N.  S. 
193,  they  are  in  great  conflict  as  to  what  constitutes  such  a  change,  some 
holding  that  it  must  not  be  from  law  to  equity  or  tort  to  contract.  Gates 
V.  Paul  (1903)  117  Wis.  170;  Hackett  v.  The  Bank  etc.  (1881)  57  Cal.  335, 
others,  that  it  must  not  be  "a  substantial  change  of  the  claim."  Whit- 
mire  V.  Boyd  (1898)  53  S.  C.  315.  Since,  on  principle,  the  cause  of  action 
is  the  primary  right  relied  upon  by  the  plaintiff,  South  Bend  Chilled  Plow 
Co.  V.  George  etc.  Co.  (1900)  105  Wis.  443,  an  amendment  in  quasi-con- 
tract to  a  complaint  in  contract  is  objectionable,  see  Wood  v.  Folsom 
(i860)  42  N.  H.  70;  Merrill  v.  Russell  (1841)  12  N.  H.  74,  for  in  contract 
the  primary  right  is  the  right  to  have  a  contract  performed,  while  in  quasi- 
contract  it  is  the  right  of  restitution  for  value  imjustly  retained  by  the 
defendant.  Nearly  all  courts,  however,  allow  an  amendment  of  a  com- 
mon court  to  an  action  on  a  contract,  Vaugh  v.  Rugg  (1879)  52  Vt.  235; 
Grey  v.  Bass  (1871)  42  Ga.  270,  either  because  of  a  confusion  between 
primary  and  remedial  rights,  see  Trescott  v.  Baker  (1857)  29  Vt.  459; 
King  v.  Dudley  (1893)  ii3  N.  C.  167,  or  on  the  ground  that  because  the 
fundamental  rule  of  code  pleading  is  to  set  out  the  facts  without  regard 
to  their  legal  effect,  the  cause  of  action  in  the  amendment  is  covered  by 
the  complaint,  as  in  the  principal  case,  thus  forgetting  that  the  cause  of 
action  must  be  determined  by  the  complaint.  Austin  v.  Rawdon  (1870) 
44  N.  Y.  63;  Supervisors  etc.  v.  Decker  (1842)   30  Wis.  624. 

Pleading  and  Practice — Limitations  of  Actions — Part  Payment — 
Judgment. — In  an  action  upon  a  judgment,  the  plaintiff  relied  upon  a 
part  payment  to  toll  the  Statute  of  Limitations.  Held,  since  the  action 
was  not  upon  a  contract,  the  bar  was  not  removed.  Olson  v.  Dahl  (Minn. 
1906)    109  N.  W.   looi. 

While  the  conception  of  a  judgment  as  a  true  contract,  originated 
by  Blackstone,  3  Bl.  Com.  160,  and  followed  by  some  courts,  Taylor  v. 
Root  (1868)  4  Keyes  344;  Sawyer  v.  Vilas  (1846)  19  Vt.  43,  has  been  gen- 
erally repudiated,  O'Brien  v.  Young  (1884)  95  N.  Y.  428;  Louisiana  v. 
Mayor  of  New  Orleans  (1883)  109  U.  S.  285,  the  question  remains  as 
to   whether   a   judgment    is    a    contract    within    the    meaning   of    statutory 
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clauses  providing  for  "actions  founded  on  contract"  or  "contracts  express 
or  implied."  If  the  statute  impliedly  uses  as  a  basis  of  classification 
actions  ex  contractu  and  ex  delicto,  as  set-off  and  attachment  statutes  do, 
judgment  should  be  included  as  contracts.  Town  of  Edenton  v.  Wool 
(1871)  65  N.  C.  379;  Katceustein  v.  Gastou  R.  R.  Co.  (1881)  84  N.  C.  688. 
The  tolling  clause  of  many  Statutes  of  Limitations,  because  of  their  gen- 
eral ex  contractu  language  and  basis  of  classification,  see  9  Geo.  IV,  c. 
iii,  would,  therefore,  at  first  glance  seem  to  include  judgments.  This 
result  is  erroneous,  however,  in  any  statute  following  the  old  Statute  of 
James,  because  the  tolling  clause  should  be  read  in  connection  with  the 
barring  clause  and  be  coextensive  with  it,  when  the  same  general  ex  con- 
tractu language  is  used  in  both,  and  because  the  barring  clause  should  not 
include  judgments,  but  be  included  in  the  excepted  clause  of  specialties  to 
which  judgments  are  closely  analogous.  Acknowledgments  and  part  pay- 
ment under  such  statutes,  therefore,  are  inapplicable  to  judgments. 
Neblack  v.  Goodman  (1879)  67  Ind.  174;  McDonald  v.  Dickson  (1882)  87 
N.  C.  404;  contra,  Carshore  v.  Huyck   (1849)  6  Barb.  583. 

Quasi  Contract — Taking  of  Property  Created  in  Violation  of  Trust 
AND  Confidence. — The  plaintifif  having  contracted  to  paint  a  portrait 
of  defendant's  deceased  wife,  from  photographs  delivered  to  him  by  de- 
fendant, painted  two  portraits.  The  defendant  accepted  and  paid  for 
one.  The  plaintifif  offered  to  sell  him  the  other,  which  defendant  kept, 
refused  to  pay  for,  and  offered  to  destroy.  Held,  that  as  the  painting  of 
the  second  portrait  was  a  breach  of  the  contract,  and  of  trust  and  con- 
fidence, plaintiff  acquired  no  property  in  it,  and  therefore  could  not 
recover.     Klug  v.  Sheriffs  (Wis.  1906)    109  N.  W.  656. 

The  defendant  could  obtain  an  injunction  ordering  the  use  of  the 
portrait  restrained.  Tuck  and  Sons  v.  Priester  (1887)  L.  R.  19  Q.  B. 
Div.  629;  Pollard  v.  Photographic  Co.  (1888)  L.  R.  40  Ch.  Div.  345; 
Morrison  v.  Moat  (1851)  9  Hare  241;  IVoolsey  v.  Judd  (N.  Y.  1855) 
4  Duer  379.  He  was  merely  enforcing  his  right  to  have  the  use  of  the 
portrait  restrained.  That  he  was  not  appropriating  it  to  his  own  use 
is  shown  by  his  willingness  to  have  the  portrait  destroyed.  On  this 
ground  the  decision  of  the  court  seems  correct.  But  the  ground  on 
which  the  court  bases  its  decision  is  of  at  least  doubtful  soundness.  The 
cases  cited  do  not  maintain  the  position,  nor  does  any  case  go  so  far  as 
to  deny  that  a  man  has  property  in  a  chattel  which  he  has  so  created. 
If  the  ground  taken  by  the  court  be  true,  the  portrait  would  not  be  a 
subject  of  larceny;  nor  could  plaintiff  object  if  defendant  should  appro- 
priate the  portrait  and  hang  it  on  his  wall,  or  sell  it  to  a  third  party. 

Real  Property — Boundaries — Parol  Agreement. — Plaintiff  and  de- 
fendant held  under  deeds,  but  for  over  forty  years  had  considered  a  cer- 
tain line  as  the  boundary,  and  had  occupied  adversely  their  respective  par- 
cels. The  parties  orally  agreed  to  determine  the  original  line,  and  when 
surveyed,  the  plaintiff,  who  was  given  some  of  defendant's  land  thereby, 
attempted  to  take  possession  after  oral  permission  to  do  so.  Being  re- 
sisted, he  brings  ejectment.  Held,  the  plaintiff  can  recover  the  land 
within  the  line  as  surveyed.     Roberts  v.  Birks  ( 111.   1906)   79  N.  E.   103. 

Where  a  boundary  is  uncertain  and  indefinite,  an  agreement  by  the 
parties  settling  the  line  is  binding  on  them,  Sawyer  v.  Fellows  (1833) 
6  N.  H.  107,  on  the  ground  that  it  furnishes  conclusive  evidence  as  to 
what  the  true  line  is.  Sparhaivk  v.  Vullard  (Mass.  1840)  i  Met.  95;  Hills 
v.  Ludwig  (1889)  46  Oh.  St.  2)72-  Where  the  line  is  in  effect  settled,  an 
agreement  cannot  alter  it,  as  this  would  be  changing  the  title  to  land  by 
parol.  Miller  v.  Claim  (1879)  63  Ga.  435.  As  in  the  principal  case  it 
was  certain  that  a  definite  line  had  been  established  by  adverse  possession, 
and  title  vested  thereby,  the  court  should  not  have  permitted  the  parol 
agreement  to  alter  it.  Vosburgh  v.  Teator  (1865)  32  N.  Y.  561;  Davis  v. 
Townsend  (N.  Y.  1851)  10  Barb.  333;  Terry  v.  Chandler  (1857)  16  N.  Y. 
354.     This   case   is   to   be   distinguished    from   those    where   there    was   no 
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adverse  possession  because  no  claim,  Kinder  v.  Miliier  (1889)  99  Mo.  145; 
Smith  V.  Roberts  (Cal.  1885)  9  Pac.  154,  where  there  is  estoppel  because 
of  improvements  made,  Corkhill  v.  Landers  (N.  Y.  1865)  44  Barb.  218,  and 
where  the  Statute  of  Limitations  has  sanctioned  the  line,  Kerr  v.  Hitt 
(1874)   75  111.  51,  in  all  of  which  the  line  is  upheld. 

Real  Property — Defeasible  Fees  in  Iowa. — One  M.  executed  a  deed 
to  a  railroad,  to  whose  rights  the  defendant  succeeded,  the  deed  providing 
that  if  the  premises  were  not  used  for  railroad  purposes,  the  right  of  way 
was  to  revert  to  M  The  latter  subsequently  conveyed  all  her  land 
to  the  plaintiff's  father,  excepting  "the  strip  heretofore  deeded"  to  the 
railroad,  and  the  plaintiff  claimed  through  the  other  heirs  of  his  father 
under  a  deed  excepting  "the  right  of  way."  The  railroad  later  aban- 
doned the  right  of  way.  Held,  the  plaintiff  had  no  title  to  the  strip. 
Spencer  v.  Railway  Co.    (la.   1906)    109  N.  W.  453.     See  Notes,  p.   198. 

Real  Property — Ejectment — Telephone  Wire  over  Land. — The  de- 
fendant stretched  a  telephone  wire  over  plaintiff's  land,  supporting 
the  wire  by  structure  entirely  outside  of  plaintiff's  lot.  The  plaintiff 
brought  ejectment,  which  the  defendant  contended  was  not  the  proper 
remedy.  Held,  ejectment  would  lie,  since  the  plaintiff  was  ousted  from 
part  of  his  land.    Butler  v.  Frontier  Tel.  Co.   (1906)   186  N.  Y.  486. 

For  a  discussion  of  the  authorities  and  principles  applicable  to  these 
facts  see  the  comment  on  the  case  in  the  lower  court  in  6  Columbia  Law 
Review  206,  supporting  the  decision  now  affirmed. 

Real  Property — Lease  of  Public  Lands. — In  a  jurisdiction  where  the 
state  constitution  provides  that  "no  portion  of"  school  lands  "shall  be 
sold  otherwise  than  at  public  sale,"  a  statute  was  passed  authorizing  the 
land  commissioner,  on  payment  of  a  fee,  to  issue  a  license  allowing  the 
holder  to  enter  on  land  therein  described  and  prospect  for  ore  by  sinking 
test  pits,  with  a  right  to  receive,  on  his  application  within  one  year,  a 
mining  lease  for  50  years,  under  which  a  minimum  and  contingent  royalty 
was  to  be  paid.  But  this  statute  did  not  provide  for  the  public  sale  of 
these  "leases" ;  and  their  validity  was  attacked  on  the  ground  that  they 
were  really  "sales"  not  made  publicly,  as  required  by  the  constitution. 
Held,  they  were  valid.     State  v.  Evans  (Minn.  1906)    108  N.  W.  958. 

In  a  jurisdiction  where  the  code  had  provided  for  leases  of  school 
lands  by  county  supervisors,  but  had  not  provided  for  sales  of  such  lands, 
the  supervisors  brought  an  action  to  enjoin  from  waste  a  lumber  com- 
pany which  was  the  assignee  of  a  99-year  term  of  timber  lands  leased  under 
provisions  of  the  code,  the  lumber  company  having  declared  its  intention 
to  cut  and  sell  the  trees  on  the  land.  Held,  with  one  dissent,  the  injunc- 
tion should  issue.  Moss  Point  Lumber  Co.  v.  Board  of  Supervisors  (Miss. 
1906)  42  So.  290.     See  Notes,  p.  201. 

Real  Property — Rule  in  Shelley's  Case — Restraint  on  .Alienation. — 
A  deed  gave  a  fee  simple  estate  "to  have  and  to  hold  said  land 
unto  the  said  Susan  D.  Berry  and  the  heirs  of  her  body  begotten  by  my 
said  son,  without  the  power,  nevertheless,  to  alienate  or  otherwise  dispose 
of  said  land  until  the  youngest  child  begotten  of  her  by  my  said  son  shall 
have  arrived  at  twenty-one."  Held,  "the  deed  was  not  within  the  Rule 
in  Shelley's  Case;  the  granting  clause  vested  in  her  the  fee-simple  title" 
and  the  habendum  clause  operated  "to  give  a  remainder  estate  to  her 
said  children,  provided  she  died  without  having  conveyed  it  as  authorized 
by  the  terms  of  the  deed."  "The  restraint  on  alienation  was  not  void, 
it  being  necessarily  limited  to  the  life  of  Mrs.  Berrv."  Berrv  v.  Spivey 
(Tex.    1906)    97    S.    W.    511. 

In  Texas  the  use  of  words  of  procreation  in  connection  with  the 
word  "heirs"  may  aid  the  court  in  determining  that  "children"  and 
not  "heirs"  are  intended.  Simonton  v.  White  (1899)  93  Tex.  50;  Millett 
V.  Ford   (1886)    109  Ind.  159.     While  a  restraint  on  alienation  during  the 
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life  estate  of  the  first  taker,  Wallace  v.  Campbell  (1889)  53  Tex. 
229,  especially  if  she  be  a  married  woman,  Monday  v.  Vance  (1899) 
92  Tex.  428,  is  valid,  yet  if,  as  in  the  principal  case,  the  first  taker 
be  given  an  estate  in  fee,  a  retraint  on  alienation,  even  though  limited 
as  to  time,  is  void.  Bouldin  v.  Miller  (1894)  87  Tex.  359;  Mandle- 
baunt  V.  McDonell  (1874)  29  Mich.  78.  Therefore,  the  principal 
case  is  wrong,  Simonton  v.  White,  supra,  as  are  also,  probably,  the 
statements  that  "there  is  no  necessary  repugnance  between  the  granting 
and  habendum  clauses  of  this  deed,"  if  we  accept  the  court's  con- 
struction of  them.  Winter  v.  Gorsuch  (1878)  51  Md,  180;  Elphinstone, 
Interpretation  of  Deeds  217,  218,  and  that  the  restraint  on  alienation 
was  "necessarily  limited  to  the  life  of  Mrs.  Berry" — for  how  could  a  will, 
apparently  one  of  the  modes  of  "otherwise  disposing"  of  the  land  by 
her,  take  effect  if  she  died  leaving  a  minor  child?  The  assumption  of  the 
court,  also,  that  the  gift  over  upon  her  failure  to  dispose  of  her  fee  in  her 
lifetime  was  valid,  is  hardly  supportable.  Wead  v.  Gray  (1883)  78  Mo. 
59,  and  other  cases  cited  in  §  74  a  of  Gray's  Restraints  on  Alienation. 

Sales — Unpaid  Vendor — Passing  of  Title  on  Delivery. — The  plain- 
tiff agreed  to  deliver  in  the  defendant's  lumber  yard  the  output  of  his 
lumber  mill,  the  planks  to  be  delivered  as  they  were  sawed.  Payment 
was  to  be  made  at  the  end  of  every  fifteen  days  for  all  lumber  delivered 
during  those  days.  It  was  expressly  stipulated  that  immediately  on  de- 
livery of  any  lumber  title  should  at  once  vest  in  the  buyer.  Held,  the 
contract  provided  for  a  sale  for  cash  on  delivery  and  title  to  the  lumber 
delivered  did  not  vest  in  the  defendant  till  payment.  Strother  v.  Mc- 
Mullen  Lumber  Co.    (Mo.   1906)   98  S.  W.  34. 

In  a  sale  for  cash  on  delivery  there  is  authority  for  the  proposition 
that  payment  is  a  condition  precedent  to  the  passing  of  title,  Benjamin, 
Sales,  7th  Am.  ed. ;  299  and  cases  cited,  and  this  condition  is  not  waived 
by  a  mere  delivery.  Dozvs  v.  Dennistonn  (1858)  28  Barb.  393.  Where 
there  is  to  be  a  continuous  delivery  as  in  the  principal  case  and  payment 
is  specified  to  be  made  after  a  definite  time  within  which  the  continuous 
delivery  is  to  take  place,  the  contract  might  well  he  held  to  provide  for 
cash  on  delivery.  Henderson  v.  Lauck  (1853)  21  Pa.  St.  359.  the  condition 
of  prepayment  not  being  waived  by  delivery,  which  would  be  merely  for 
convenience.  The  presence,  however,  of  an  express  provision  that  title 
shall  pass  must  make  the  sale  one  for  credit,  title  passing  on  delivery, 
Bell  V.  Farran  (1866)  41  111.  400,  or  if  by  a  strained  construction  the  sale 
be  considered  one  for  cash,  since  the  intention  of  the  parties  as  to  the 
passage  of  title  when  expressed  should  overrule  ordinary  considerations, 
Shealy  v.  Edwards  (1882)  72,  Ala.  175,  must  negative  any  condition  of 
prepayment.  In  view  of  the  presence  of  such  a  stipulation  in  the 
principal  case  the  decision   is   indefensible. 

Taxation — Transfer  Tax — Insurance  Policy. — The  appellant  had 
levied  a  tax  upon  the  life  insurance  policy  of  the  appellee's  testator,  a 
citizen  of  New  Jersey,  under  Laws  of  New  York  in  1896.  ch.  908,  §  220  sub. 
2,  which  imposed  a  tax  when  the  transfer  was  by  will  or  intestate  law 
of  property  within  the  state  and  the  decedent  was  a  non-resident  of  the 
state  at  the  time  of  his  death.  The  tax  was  payable  at  the  New  York 
office  of  the  insurance  company.  The  insurance  company  had  been 
admitted  to  do  business  in  New  Jersey  on  condition  of  submitting  to 
suit  by  a  service  upon  a  designated  New  Jersey  official.  The  company 
had  sufficient  property  in  New  Jersey  to  pay  the  policy.  Held,  the  tax 
was  invalid.     Comptroller  v.  Gordon    (1906)    186  N.  Y.  471. 

This  case  can  be  distinguished  from  those  New  York  cases  where  a 
tax  was  levied  upon  the  stock  of  a  domestic  corporation  owned  by  a  non- 
resident decedent,  Matter  of  Branson  (1896),  150  N.  Y.  i,  or  upon  money 
deposited  in  a  bank,  Matter  of  Houdayer  (1896)  150  N.  Y.  37:  Blackstone 
V.  Miller  (1903)  188  U.  S.  189,  or  margin  deposited  with  a  stock  broker, 
Daly  v.   Comptroller    (1905)    182   N.    Y.   524,   on   the   ground   that   none   of 
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these  claims  could  be  enforced  or  converted  into  money  without  coming 
into  the  state,  while  the  appellee  in  the  principal  case  could  enforce  his 
claim  at  his  option  either   in    New  Jersey  or   New   York. 

Torts — Contributory  Negligence — Look  and  Listen  Rule — Street 
Railroads. — The  plaintiff  was  injured  through  the  negligence  of  the 
defendant  street  railway  company.  It  was  proved  that  the  plaintiff 
did  not  look  and  listen  before  going  upon  the  defendant's  tracks.  Held, 
that  the  requirement  as  to  looking  and  listening  before  crossing  a  steam 
railroad  track  is  not  applicable  to  persons  crossing  a  street  railroad  track. 
Niemyer  v.   Wash.  Power  Co.    (Wash.    1906)    88  Pac.    103. 

The  standard  for  ordinary  care  in  crossing  a  steam  railroad  has  come 
to  be  that  one  must  look  and  listen,  and  a  failure  to  do  so  establishes  con- 
tributory negligence  as  a  matter  of  law,  Elliot  v.  Ry.  Co.  (1893)  150  U.  S. 
245 ;  6  Columbia  Law  Review  472,  except  under  extraordinary  circum- 
stances. Davis  V.  Ry.  Co.  (1872)  47  N.  Y.  400.  The  same  evidence  is 
often  held  not  conclusively  to  establish  contributory  negligence  in  street 
railroad  accidents,  upon  two  grounds ;  first,  that  street  railroads  have 
only  easements  to  use  highways  in  common  with  the  public  generally, 
and  secondly  that  less  danger  is  to  be  anticipated  from  crossing  a  street 
railroad  than  a  steam  railroad.  Taconia  Ry.  Co.  v.  Hays  (1901)  no  Fed. 
495;  Shea  v.  Ry.  Co.  (1892)  50  Minn.  395.  The  first  argument  is  con- 
siderably weakened  by  the  fact  that  the  public  must  take  care  to  keep  out 
of  the  way  of  the  street  cars,  since  the  cars  cannot  leave  the  tracks,  Mc- 
Claiii  V.  Ry.  Co.  (1889)  116  N.  Y.  459,  464;  Flcwelling  v.  Ry.  Co.  (1897)  89 
Me.  585,  593,  and  the  second  argument,  which  had  considerable  weight 
in  actions  against  horse  car  lines,  would  appear  to  have  comparatively 
little  at  present  when  heavy  cars  are  used  and  considerable  speed  is  per- 
mitted. McGee  v.  Ry.  Co.  (1894)  102  Mich.  107;  Everett  v.  Ry.  Co. 
(1896)  115  Cal.  105;  and  especially  L.  Hickman  v.  Ry.  Co.  (1891)  47  Mo. 
App.  65,  70. 

Trade-Marks  and  Names — Unfair  Competition — Protection  of  Desig- 
nation OF  Department  of  a  Business. — The  plaintiff  telephone  com- 
pany adopted  the  number  "888"  as  a  call  for  its  Trouble  Department, 
and  the  number  in  this  connection  became  well  known  to  the  plaintiff's 
patrons.  Subsequently,  the  defendant  telephone  company,  with  intent 
to  deceive  the  public  and  appropriate  the  plaintiff's  business,  adopted 
the  same  number  for  its  Trouble  Department,  in  consequence  of  which 
the  plaintiff's  patrons  were  deceived  and  its  business  was  injured.  Held, 
there  was  no  ground  for  an  injunction.  Rocky  Mountain  Tel.  Co.  v. 
Utah  Ind.  Tel.  Co.   (Utah  1906)  88  Pac.  26. 

The  principal  case,  although  "novel,"  comes  squarely  within  the 
principle  of  unfair  competition.  The  facts  show  a  "fraudulent  decep- 
tion of  the  public  to  the  injury  of  another  by  false  representations  that 
one's  goods  or  business  are  those  of  that  other,"  the  fraud  and  false  rep- 
resentations consisting  in  the  use  of  the  number  "888"'  with  the  intention 
that  it  should  be  understood  by  the  public  in  its  secondary  or  acquired 
sense.  7  Columbia  Law  Review  120;  Van  Hoitten  v.  Houten  Cocoa  & 
Choc.  Co.  (1904)  130  Fed.  600.  While  the  court  confines  unfair  compe- 
tition to  cases  where  one  palms  off  his  "wares"  as  those  of  another,  it  is 
difficult  to  support  this  narrow  limitation  in  view  of  the  protection  gen- 
erally afforded  to  business  names  and  designations.  7  Columbia  Law 
Review  J2.  In  principle,  this  protection  should  extend  to  the  designa- 
tion of  a  department  of  a  business,  where  that  designation  has  acquired 
a   secondary   meaning   in   relation   to  the   business. 
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A  Digest  of  International,  Law.  By  John  Bassett  Moore. 
Washingrton,  D.  C. :  Government  Printing  Office.     1906.     8  volumes. 

This  work  is  much  more  than  a  mere  digest ;  it  is  also  a  treatise  and 
contains  much  matter  of  an  expository  nature.  As  the  author  points 
out  in  his  admirable  preface,  instead  of  merely  quoting  extracts  from 
particular  documents,  he  usually  gives  the  '4iistory  of  the  cases  in 
which  they  were  issued."  Moreover,  he  generally  states  the  underlying 
principles  governing  a  given  topic,  either  in  his  own  language  or  in 
that  of  other  leading  authorities.  For  example,  under  the  head  of 
"Questions  of  Asylum"  (Vol.  11.  §§  291-307),  in  addition  to  cases  and 
extensive  citations  from  the  documents,  an  outline  of  the  historical 
development  of  the  so-called  "right  of  asylum"  is  given  with  a  view 
of  showing  what  principles  have  been  at  work  since  the  beginning. 

In  order  to  convey  some  idea  of  the  broad  scope  and  superior  char- 
acter of  this  monumental  work,  the  reviewer  has  thought  it  best  to 
compare  certain  chapters  with  similar  portions  of  Wharton's  "Digest," 
and  to  call  attention  in  a  few  instances  to  certain  additions  and  differ- 
ences of  treatment. 

The  chapter  (Vol.  I.,  ch.  II.)  on  "States:  Their  Characteristics 
and  Classification"  is  wholly  new,  and  contains  much  valuable  data 
bearing  on  the  definition  of  the  state,  the  ideas  of  sovereignty  and 
independence,  the  classification  of  states,  the  distinction  between  state 
and  government,  and  the  fundamental  rights  and  duties  of  states. 

Chapter  III.  deals  with  "States :  Their  Recognition  and  Continuity." 
Many  important  documents  bearing  on  the  recognition  of  belligerency 
and  independence  are  contained  in  Wharton's  "Digest,"  but  Professor 
Moore  gives  the  underlying  principles  governing  these  subjects  as  well 
as  a  detailed  history  of  particular  cases.  In  other  words,  he  furnishes 
a  monograph  or  treatise  on  the  subject  which  must  be  well-nigh 
exhaustive.  Especially  novel,  useful,  and  interesting  is  the  section 
(§72)  headed  "Acts  Falling  Short  of  Recognition." 

In  chapter  IV.,  entitled  "Sovereignty:  Its  Acquisition  and  Loss," 
the  student  will  find  not  merely  a  digest  of  all  important  decisions 
bearing  on  the  law  of  occupation,  cession  and  conquest,  etc.,  but  he  is 
given  a  ready  access  for  the  first  time  to  recent  decisions  and  con- 
troversies bearing  upon  the  effects  of  a  change  of  sovereignty  on  public 
and  private  law,  on  revenue  laws  (the  Insular  cases),  on  public  debts 
(e.  g.,  the  Hawaiian  and  Cuban  debts),  on  contracts  and  concessions, 
etc.  (e.  g.,  case  of  Madagascar,  the  Cuban  and  Porto  Rican  cases, 
Manila  Railway  Co.,  etc.).  In  tliis  chapter  the  future  historian  will 
also  find  much  valuable  material  for  a  history  of  the  territorial  expan- 
sion of  the  United  States. 

Chapter  IX.  in  Vol.  III.  on  "Interoceanic  Communications"  con- 
tains matter  relating  to  the  regulation  of  the  republic  of  Panama 
which  should  perhaps  have  been  included  in  chapter  III. 

On  "Nationality"  (Vol.  III.,  ch.  X.)  we  have  540  instead  of  220 
pages,  which  Dr.  Wharton  devotes  to  "Citizenship,  Naturalization,  and 
Alienage"  (the  latter  including  sections  on  "Passports,"  "Domicile" 
and  "Aliens"),  subjects  of  which  Professor  Moore  makes  separate 
chapters.    In  the  brief  chapter  on  "Domicile"  we  have  ready  access  for 
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the  first  time  to  the  full  substance  of  the  correspondence  relating  to 
the  famous  Koszta  case — the  perusal  of  which  will  tend  to  remove  some 
of  the  misconceptions  which  have  hitherto  prevailed  regarding  Mr. 
Marcy's  views  on  that  subject.  It  is  to  be  regretted,  however,  that 
more  space  is  not  devoted  to  the  important  topic  of  "Belligerent"  or 
"Commercial  Domicile" — a  deficiency  which  is  only  partly  remedied 
in  Vol.  VII.,  ch.  XXIV,  (§  1189). 

Especially  interesting  at  this  time  is  the  chapter  on  "Aliens"  (Vol. 
IV,  ch.  XIII.),  more  particularly  the  sections  (§§  552-556)  dealing 
with  discriminations  on  grounds  of  race  or  creed  and  those  (§§  567-578) 
relating  to  the  exclusion  of  the  Chinese  and  the  power  to  regulate  immi- 
gration  (§§  561-563). 

In  view  of  recent  discussions  bearing  on  the  extent  and  scope  of  the 
treaty-making  power,  sections  736  and  752-756  (Vol.  V.,  ch.  XVII.) 
should  also  prove  particularly  useful  and  interesting.  If  those  inter- 
ested in  the  present  "Japanese  Question"  wish  to  understand  the  limita- 
tions of  the  raost-favored-nation  clause,  they  should  consult  §  765. 

Chapter  XVIII.  (in  Vol.  V.),  entitled  "Continental  and  Diplomatic 
Relations,"  contains  nearly  500  pages  of  material  bearing  upon  the 
history  of  our  diplomatic  and  contractual  relations  with  other  countries, 
much  of  which  has  hitherto  been  practically  inaccessible  to  the  ordi- 
nary student. 

Vol.  VI.  deals  with  the  closely  related  topics  of  "Intervention," 
"The  Monroe  Doctrine,"  and  "Claims."  They  add  materially  to  our 
knowledge  of  these  important  subjects.  The  recognition  of  Panama 
should  perhaps  have  been  included  as  an  example  of  intervention.  The 
chapter  on  the  "Monroe  Doctrine"  is  a  masterpiece.  It  adds  not 
merely  to  our  knowledge  of  the  later  history  of  the  doctrine,  but  to  its 
early  history  or  genesis  as  well.  The  reviewer  has  had  occasion  to 
examine  and  compare  the  chapter  (XXI.)  on  "Claims"  with  the 
analogous  chapter  in  Wharton's  "Digest"  in  some  detail,  and  is,  there- 
fore, in  a  position  to  lay  special  emphasis  upon  its  superior  excellence, 
accuracy,  and  fullness,  although  this  was  one  of  Wharton's  best  chap- 
ters. Wharton,  e.  g.,  devotes  but  three  pages  to  "Claims  Based  on  Mob 
Injuries,"  whereas  Moore  gives  seventy-four  to  the  same  topic  (§§  1022- 
1031).  It  is  to  be  regretted,  however,  that  Professor  Moore  omits 
several  important  passages  in  Webster's  dispatch  to  Mr.  Calderon  deal- 
ing with  the  anti-Spanish  riots  at  New  Orleans  and  Key  West  in  1851. 

Limitations  of  space  forbid  us  from  commenting  on  the  contents 
of  Vol.  VII.  which  deals  mainly  with  questions  relating  to  war  and 
neutrality. 

In  the  preparation  and  completion  of  this  work  Professor  Moore 
has  performed  another  veritable  labor  of  Hercules.  This  task  was  even 
greater  than  that  undertaken  in  his  "History  and  Digest  of  Arbitra- 
tions" (6  vols.  Washington,  1898),  and  it  has  been  accomplished  with 
at  least  equal  accuracy,  diligence,  and  thoroughness.  The  need  for  a 
new  "Digest  of  International  Law"  was  so  crying,  the  defects  of  Whar- 
ton's "Digest"  (a  work  nevertheless  remarkable  for  the  originality  and 
ingenuity  of  its  design)  were  so  considerable,  and  the  execution  of 
the  work  before  us  is  so  adequate  to  our  needs,  that  it  is  difficult  to 
speak  of  it  except  in  terms  which  to  the  "scientific"  critic  might  seem 
to  be  the  language  of  flattery  or  hyperbole.  Indeed,  by  the  publication 
of  this,  as  of  his  former  works,  the  author  has  placed  statesmen  and 
diplomatists  as  well  as  students  of  international  law  and  diplomacy 
under  an  enormous  and  permanent  debt  of  gratitude. 
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The  Foundation  of  Legal  Liability.  By  Thomas  Atkins  Street. 
Vol.  III.  Common  Law  Actions.  Northport :  Edward  Thompson  Com- 
pany.    1906.     pp.  xi,  572. 

Nearly  half  of  this  volume  consists  of  the  Table  of  Cases  cited  in 
the  three  volumes  of  the  work,  and  of  the  Index  to  these  volumes.  Of 
the  text,  the  first  eight  chapters,  covering  ninety-five  pages,  are  devoted 
to  what  the  author  designates  as  "Natural  History  of  Remedial  Law" 
and  the  last  four  to  the  treatment  of  the  "Remedy  of  Distress,"  leaving 
eleven  chapters,  covering  less  than  two  hundred  pages,  in  which  the 
conunon-law  actions  usually  classified  as  personal  actions  are  directly 
considered,  the  only  substantial  reference  to  real  and  mixed  actions 
appearing  in  the  earlier  portion  of  the  work  relating  to  classification  of 
actions.  The  present  writer  does  not  feel  that  the  volume  is  of  such 
importance  as  to  justify  any  exhaustive  review. 

It  is  true  that  the  author  informs  us  that  he  "shall  try  to  say  things 
that  others  have  left  unsaid,"  but  if  he  means  by  that  statement  that  he 
expects  to  add  to  our  legal  knowledge,  it  is  svibmitted  that  his  efforts 
have  failed.  If,  on  the  other  hand,  the  statement  is  to  be  considered  as 
referring  to  certain  opinions  which  are  expressed  with  great  confidence, 
and  which  differ  from  those  usually  entertained — for  example,  the 
opinion  that  "the  fundamental  principle"  upon  which  the  common  law 
rule  that  a  right  of  action  was  not  assignable  was  founded,  is  that  "one 
who  claims  as  the  mere  assignee  of  a  right  of  action  must  fail  in  the 
attempt  to  enforce  it,  because  he  is  not  in  privity  with  the  person 
against  whom  the  obligation  exists"  (p.  77),  and  his  views  as  to  what 
he  denominates  "primary  trespass"  and  "secondary  trespass"  (pp.  252- 
255) — it  may  be  conjectured  that  these  opinions  will  not  be  readily 
accepted,  and  that,  after  more  mature  consideration,  the  author  him- 
self may  not  be  so  certain  as  he  seems  at  present  of  the  correctness  of 
his  views.  It  is  evident  that  he  has  given  much  study  to  the  prepara- 
tion of  the  work,  and  that  he  has  examined  a  great  deal  of  legal 
material,  but  it  is  not  so  evident  that  he  knows  how  to  make  good  use 
of   the  material. 

The  historical  statements,  and  the  statements  concerning  what  the 
courts  have  actually  decided,  are,  it  is  true,  substantially  accurate,  but 
the  reader  who  has  some  knowledge  of  the  subjects  treated  feels  the 
incompleteness  of  the  work,  and  that,  because  of  its  incompleteness,  it 
would  be  likely  to  mislead  one  who  did  not  have  such  previous  knowl- 
edge. This  fault  is  not  so  noticeable  in  the  earlier  portion  of  the 
volume,  with  reference  to  which  it  may  be  said  that  we  find  here  an 
outline  of  the  development  of  remedial  law  such  as  has  been  given  by 
many  others  in  substantially  the  same  way,  and  quite  as  well.  The 
chapters  relating  to  the  common-law  actions  are,  in  substance,  a  brief 
statement  of  the  origin  of  each  action,  a  statement  of  the  rights  which 
could  be  enforced  by  it,  and  the  wrongs  which  could  be  redressed 
thereby,  and  an  outline  of  any  extension  in  the  scope  of  the  action 
during  its  history.  The  particular  features  of  each  action  as  to  form 
of  writ  and  declaration,  and  the  necessity  of  maintaining  the  precise 
form,  whatever  change  in  the  rights  enforced  by  the  action  might  be 
tolerated  or  even  encouraged  by  the  courts — the  very  characteristics,  in 
short,  which  have  caused  these  actions  to  be  designated  as  "forms  of 
action" — is  so  little  emphasized  that  from  this  work  one  might  be 
at  a  loss  to  know,  for  instance,  what  essential  difference  there  is  between 
a  declaration  in  trover  at  common-law,  and  a  complaint  under  the 
reformed  procedure  to  recover  upon  the  same  state  of  facts ;  and  at  an 
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equal  loss  to  know  why  it  has  seemed  best  in  most  jurisdictions  to 
abolish  these  forms  of  action  and  substitute  the  single  civil  action. 
Without  resorting  to  the  works  of  such  recognized  authorities  as  Pol- 
lock and  Maitland,  Professors  Ames,  Langdell  and  Bigelow,  to  whom 
the  author  acknowledges  indebtedness,  it  is  safe  to  assert  that  a  study 
of  Hepburn's  "Development  of  Code  Pleading"  and,  say,  Martin  on 
Civil  Procedure  at  Common  Law,  would  aiford  a  much  more  complete 
and  satisfactory  knowledge  of  the  topics  treated  than  can  be  obtained 
from  Mr.  Street's  volume. 

Foibles  of  the  Bench.  By  Henry  S.  Wn.cox.  Chicago:  Legal 
Literature  Company.     1906.     pp.  144. 

This  book  is  an  entirely  serious  and  praiseworthy  eifort  on  the  part 
of  the  author,  as  stated  in  the  preface,  to  call  the  attention  of  the  public 
to  such  defects,  abuses  and  weaknesses  of  the  bench  as  he  has  noticed 
in  the  practice  of  his  profession,  and  to  suggest,  perhaps,  such  improve- 
ments as  have  seemed  to  him  to  be  fit.  The  author  does  this  with  the 
almost  pardonable  assumption  of  a  right  to  put  before  us  all  his  ideas, 
from  the  fact  of  his  having  passed  the  half  century  mark  and  spent  the 
larger  portion  of  that  time  in  actual  practice  as  a  trial  lawyer.  The 
experiences  which  are  the  foundation  of  his  conclusions  are  apparently 
chiefly  those  in  the  Cook  County  Courts  of  Illinois. 

The  book  is  but  the  forerunner  of  a  series  in  which  others  to  follow 
are  to  deal  with  the  various  frailties  and  weaknesses  of  the  profession 
itself,  and  of  the  laymen  who  are,  unfortunately,  drawn  and  serve  as 
jurymen,  and  of  the  general  subject  of  the  law.  The  author  states  that 
there  are  no  books  known  to  him  that  are  of  similar  character.  Any  one 
that  reads  this  book  will  agree  with  him. 

The  author's  method  in  setting  forth  the  "foibles  of  the  Bench"  is 
by  taking,  chapter  by  chapter,  certain  abstract  qualities,  such  as  "ego- 
tism," "courtesy,"  "courage,"  "corruption"  and  "pugnacity,"  and  after 
a  preliminary  discussion  of  such  unpleasant  or  pleasant  traits,  he  pro- 
ceeds to  a  clinical  and  concrete  discussion  of  each,  by  bringing  before 
us  some  judge  as  a  horrible  example  whom  he  regards  as  an  instance 
that  will  prove  his  contention.  It  is  a  commendable  use  of  the  text 
book  system  of  citing  a  principle  and  then  finding  a  case  to  prove  it, 
even  though  the  case  be  one  of  the  writer's  own  creation,  as  he  himself 
admits. 

The  author  disavows  any  malicious  or  petty  purpose  by  stating  that 
in  exhibiting  the  characters  "he  has  not  intended  to  assail  any  person 
living  or  blacken  the  memories  of  any  who  have  departed."  The  char- 
acters, he  states,  are  rather  "garments,  which  he  has  cut;"  he  has 
left  to  us  the  interesting  task  of  placing  them  upon  those  who  are  best 
fitted  to  wear  them.  Our  feeling,  however,  is  that  far  from  being  com- 
pleted garments,  the  characters  are  in  shreds  when  finished  by  their 
creator,  for  as  the  author  warms  to  his  subject  the  "foibles,"  (which  we 
have  always  supposed  to  be  faults  of  a  not  serious  character)  develop 
into  what  might  well  be  the  gTounds  for  impeachment  and  indictment. 

It  is  hard  to  say  whether  the  author  himself  was  ever  a  judge.  From 
the  fact  that  most  of  the  characters,  if  not  all,  that  he  brings  before  us 
are  jvidges  of  altogether  undesirable  qualities,  it  is  reasonable  to  suppose 
that  he  never  was  a  judge  himself.  The  book,  most  pessimistic  as  to 
the  present  character  of  the  Bench,  does  not  go  so  far  as  to  say  there 
are  no  good  judges,  but  perhaps  it  is  merely  an  effort  on  the  part  of  the 
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author  to  confine  himself  to  writing  only  of  such  characters  as  possess 
''judicial  foibles." 

A  great  deal  of  information  can  be  gained  from  the  book,  which 
almost  justifies  its  publication.  It  first  tells  us  that  the  judge  is  "neither 
the  Creator  nor  the  Preserver  of  things  human  and  divine."  "His  busi- 
ness is  to  judge,  to  decide,  to  compare,  and  determine  relative  to  existing 
thing's.  The  same  function  is  exercised  by  the  person  who  identifies  a 
calf."  The  author  then  goes  on  to  reassure  us  of  that  old  truth  of  the 
division  of  our  Government  into  three  branches,  "the  Executive,  Legis- 
lative and  Judicial,"  and  to  tell  us  that  "the  splendid  superstructure  of 
our  liberties  is  supported  by  these  three  pillars,"  and  that  "a  proper 
balance  can  only  be  maintained  by  each  department  attending  strictly 
to  its  own  business."  Apparently  tbe  author  intends  in  such  comment 
no  personal  reference  to  present  executives.  As  to  judges,  he  lays  down 
the  rule  that  "this  office  is  no  place  for  boys."  He  says  that  a  judge 
"sees  before  him  men  of  advanced  years,  large  experience  and  great 
reputation,"  and  here,  again,  no  reference  to  personal  experience  is 
intended.  He  says  that  "this  spectacle  is  calculated  to  give  the  youth 
an  extravagant  notion  of  his  powers,"  so  that  "if  he  at  his  age  can 
occupy  such  an  elevated  eminence,  he  concludes  that  he  is  a  superior 
being."  And,  as  to  the  need  of  courtesy  in  a  judge,  we  find  that 
"courtesy  is  the  essence  of  the  Golden  Rule,  the  hand-maiden  of  love." 
"Without  it  no  association  can  be  pleasant,  no  home  can  be  happy." 
Ergo,  let  us  have  courtesy  in  the  Courts.  "The  cross,  crabbed  and  ill- 
natured  exhale  the  psychic  influences  of  discomfort  and  confusion. 
From  every  portion  of  their  body  fly  invisible  arrows  which  tend  to 
distract,  confuse  and  undo  all  with  whom  they  come  in  contact."  To 
prove  his  case  he  tells  us  of  "Judge  Wasp,"  a  most  discourteous  person, 
with  "a  microscopic  eye  for  flaws  and  defects"  and  with  a  voice  having 
a  thin  and  nasal  twang,  "whose  thrusts  stung  like  poisoned  arrows." 
It  is  hard  not  to  believe  that  our  author  must  have  some  time  in  his 
career  received  an  unfavorable  decision  from  Judge  Wasp,  so  severe 
and  almost  unkind  are  his  characterizations  of  him. 

To  illustrate  the  value  of  "concentration"  in  judicial  functions,  we 
are  introduced  to  a  wearer  of  the  ermine  whose  life  was  "full  of  duties 
and  desires  that  seriously  interfered  with  the  conduct  of  his  court." 
This  honorable  gentleman  was  "Judge  Do-all,"  who,  when  elevated  to 
the  Bench  was  about  fifty  years  of  age,  "had  been  married  five  times, 
and  had  thirteen  living  children;  four  had  perished  prematurely."  The 
author  describes  his  wives,  one  by  one,  telling  the  distressing  circum- 
stances of  their  deaths  or  divorces.  The  third  was  a  particularly  strenu- 
ous help-meet ;  he  tells  us  she  was  "square-shouldered,  broad-headed 
and  masculine,"  and  the  statement  is  borne  out  by  the  fact  that  "she 
lived  with  him  long  enough  to  have  ten  children,"  and  then,  horror  of 
horrors,  "  left  him  in  disgust,  after  she  had  been  several  times  bitten  by 
his  pet  snake!"  To  our  surprise  he,  and  not  she,  obtained  the  divorce. 
The  reader,  without  receiving  any  further  details  of  the  crowded  life  of 
this  jvidge,  can  at  once  conclude  that  the  trait  of  "concentration"  was 
not  for  him.  It  is  an  interesting  side-light  on  the  temper  of  our  author 
to  note  that  he  values  courage  and  "much  of  it,"  as  often,  if  not  always, 
essential  in  the  formation  of  a  correct  decision.  As  our  author  says,  it 
is  "essential  that  a  judge  have  something  in  his  breast  that  money  can- 
not buy,"  and  to  his  great  regret,  too  often  men  are  elevated  to  the 
Bench  who  do  not  possess  this  courage. 
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And  so  the  author  goes  on  treating  the  qualities  of  "decision,"  "vain 
display/'  "corruption"  and  "pugnacity,"  with  a  sort  of  an  omnibus 
chapter  which  he  terms  "Additional  Varieties." 

The  book  is  a  thoroughly  up-to-date  one,  for  it  devotes  one  entire 
chapter  to  "corruption;"  in  it  we  meet  the  original  "Judge  Graft," 
"the  darling  of  well-to-do  and  rich  parents,  reared  in  wealth  and  luxury, 
and  given  a  good  education,  in  the  best  college,"  "unusually  bright  by 
nature,  with  a  sparkling  eye  and  a  scintillating  wit."  He  apparently 
did  not  gain  all  by  corruption,  for  "his  smile  was  winning."  Departing 
from  the  personal  reference  to  Judge  Graft,  the  author  passes  on  to  a 
general  discussion  of  passes  and  free  tickets,  placing  himself  in  com- 
plete opposition  to  any  system  which  tolerates  gratuities. 

We  regret  that  the  author  feels  compelled  to  state  that  he  has 
omitted  to  introduce  many  specimens  among  the  "Additional  Varieties" 
which  probably  deserve  attention,  even  though,  after  we  had  gone 
through  the  list  of  leading  characters,  all  villains,  and  the  chorus  of 
"Additional  Varieties,"  we  felt  downcast ;  and  we  recommend  the  book 
as  a  good  tract  far  judicial  reform.  But  however  gloomy  may  seem  the 
picture  that  the  author  gives  us  of  our  Bench,  he  concludes  with  a 
chapter  full  of  hope  for  the  Bar,  when  he  tells  us  that,  if  "properly 
pursued,"  he  "knows  of  no  vocation  more  pleasant  than  that  of  a 
lawyer."  For  the  expert  lawyer  his  message  is  one  of  hope;  for  such 
a  lawyer  is  "well  paid  for  his  services." 

Running  through  the  book  is  a  paternal  didactic  spirit  and  a  quaint, 
almost  childlike  style;  so  that  the  impression  is  created  that  the  author's 
intention  is  to  touch  up  judicial  frailties  in  a  kindly  humorous  fashion 
beyond  the  due  bounds  of  which  he  has  been  too  frequently  carried  by 
his  enthusiasm  and,  perhaps,  unpleasant  personal  memories. 
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CONSPIRACY  AS  A  CRIME,  AND  AS  A  TORT. 

That  conspiracy  is  a  substantive  or  separate  crime  in  English 
common  law  does  not  admit  of  doubt.  The  conspirators  may 
plan  to  commit  a  number  of  offenses  in  carrying  out  their  agree- 
ment, but  an  indictment,  which  charges  them  with  a  conspiracy 
to  commit  such  several  offenses,  charges  them  with  but  a  single 
crime.^  "Such  confederation  or  agreement  is  itself  the  offense. 
The  unlawful  agreement  makes  the  crime,  and  it  is  complete  the 
moment  the  agreement  is  entered  into.  Its  legal  character  de- 
pends neither  upon  that  which  actually  follows  it,  .nor  upon  that 
which  is  intended  to  foUow  it.  It  is  the  same  whether  its  object 
be  accompHshed  or  abandoned.  It  may  be  followed  by  one 
overt  act,  or  a  series;  but  as  an  offense,  it  is  complete  without 
them."2 

This  statement  does  not  warrant  the  inference  that  the  law 
punishes  conspirators  for  an  intention  only.  In  the  language  of 
a  distinguished  judge  :^ 

1  King  V.  Rispal  (1762)  i  W.  Bl.  368,  3  Burr  1320.  In  this  case, 
Rispal  and  two  others  were  indicted  for  a  conspiracy  to  defame  one  John 
Chilton,  and  to  extort  money  from  him,  and  the  indictment  alleged  that 
they  had  extorted  money  from  Chilton,  in  pursuance  of  such  conspiracy. 
After  conviction,  Rispal  insisted  that  the  crime  laid  in  the  indictment  was 
insufficient  to  enable  the  court  to  give  judgment.  Lord  Mansfield,  speak- 
ing for  himself  and  Justices  Dennison,  Foster  and  Wilmot,  said:  "The 
crime  laid  is  an  unlawful  conspiracy;  this  whether  it  be  to  charge  a  man 
with  criminal  acts,  or  svich  only  as  may  affect  his  reputation  is  fully  suffi- 
cient. The  several  charges  in  the  indictment  are  not  to  be  considered  as 
distinct  and  separate  counts,  but  as  one  and  the  same  united  and  con- 
tinued offence,  pursued  through  its  stages.  And  then  it  is  clear,  that 
the  whole  will  amount  to  an  indictable  offence,  viz.,  the  getting  money  out 
of  a  man  by  conspiracy  to  charge  him  with  a  false  fact."  Accord,  State  v. 
Cawood  (1830)  2  Stew.  (Ala.)  360. 

2  State  V.  Setter  (1889)  57  Conn.  461,  18  At.  782,  14  Am.  St.  Rep.  121, 
41  Alb.  L.  J.  129.     Accord,  Geist  v.  U.  S.  (1906)  26  App.  D.  C.  594,  600. 

3  Mr.  Justice  Willes,  in  Mulcahy  v.  The  Queen  (1868)  L.  R.  3  H.  L. 
306.  The  opinion  was  assented  to  by  all  of  the  judges  summoned  by  the 
Chancellor,  and  expressly  concurred  in  by  each  of  the  law  Lords.  The 
Lord  Chancellor  Cairns  pronounced  it  "most  clear  and  satisfactory." 
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"A  conspiracy  consists  not  merely  in  the  intention  of  two  or  more, 
but  in  the  agreement  of  two  or  more  to  do  an  unlawful  act,  or  to  do  a 
lawful  act  by  unlawful  means.  So  long  as  such  a  design  rests  in  inten- 
tion only,  it  is  not  indictable.  When  two  agree  to  carry  it  into  effect,  the 
very  plot  is  an  act  in  itself,  and  the  act  of  each  of  the  parties,  promise 
against  promise.  *  *  *  The  number  and  the  compact  give  weight 
and  cause  danger." 

Inasmuch  as  conspiracy  is  a  crime,  apart  from  any  criminal 
act  which  the  conspirators  have  in  view  when  forming  the  con- 
federation, it  would  seem  to-follow  that  it  does  not  merge  in  any 
crime  perpetrated  by  the  conspirators,  while  carrying  out  their 
agreed  scheme.  And  such  is  the  accepted  rule  in  England,' 
as  well  as  in  the  most  of  our  jurisdictions.^  A  few^  courts  have 
held,  however,  that  a  conspiracy  is  not  indictable  after  a  felony 
has  been  committed  in  execution  of  the  conspiracy.^ 


Definition  of  Criminal  Conspiracy. 

The  Commissioners  on  Criminal  Law  in  England  proposed 
the  following  definition: 

"The  crime  of  conspiracy  consists  in  an  agreement  by  two  persons 
(not  being  husband  and  wife),  or  more  than  two  persons,  to  commit  a 
crime,  or  fraudulently  or  maliciously  to  injure  or  prejudice  the  public  or 
any  individual  person."^. 

Not  unhke  this,  in  any  essential  particular,  is  the  definition  ac- 
cepted by  the  Supreme  Court  of  the  United  States,^  and  by  many 

1  Reg.  V.  Button  (1848)  11  Q.  B.  929,  12  Jur.  1017,  18  L.  J.  M  C.  19, 
3  Cox  C.  C.  229.  During  the  argument,  Lord  Denman,  C.  J.  asked,  "If 
indicted  for  the  conspiracy,  is  the  defendant  to  purge  himself  by  com- 
mitting a  felony?"  In  the  opinion,  which  he  delivered  for  a  unanimous 
court,  he  said,  in  reply  to  the  objection  that  if  the  defendants  were  con- 
victed of  conspiracy  to  steal,  and  of  theft  pursuant  to  the  conspiracy, 
they  would  be  twice  punished  for  the  same  offense;  "This  is  not  so;  the 
two  offenses  being  different  in  the  eye  of  the  law." 

2  State  V.  Setter  (1889)  57  Conn.  461,  468,  18  At.  782,  14  Am.  St.  Rep. 
121,  41  Alb.  L.  J.  129;  Graff  v.  People  (1904)  208  111.  312,  70  N.  E.  299; 
Laura  v.  State  (1853)  26  Miss.  174;  Johnson  v.  State  (1857)  26  N.  J.  L. 
(2  Dutch.)  313,  324,  aff'd  (1861)  29  N.  J.  L.  (5  Dutch.)  453. 

3  Elsey  V.  State  (1886)  47  Ark.  572,  applying  statute  Mansf.  Dig. 
sec.  1822;  Comm.  v.  Kingsbury  (1809)  5  Mass.  106  (But  see  Conim.  v. 
Walker  (1871)   108  Mass.  309,  314,  which  is  contra). 

*  Seventh  Report  of  the  Commissioners  on  Criminal  Law,  1843,  p. 
89,  Art.  2.  Accord,  Reg.  v.  Warburton  (1870)  L.  R.  i  C.  C.  R.  274,  40 
L.  J.  M.  C.  22,  23  L.  T.  473,  19  W.  R.  165,  II  Cox  C.  C.  584. 

^  Pettibone  v.  U.  S.  (1893)  148  U.  S.  197,  203,  37  L.  Ed.  419,  13  Sup. 
Ct.  542. 
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of  the  State  courts'  and  legislatures^  and  stated  by  the  Supreme 
Court  as  follows: 

"A  combination  of  two  or  more  persons,  by  concerted  action,  to  ac- 
complish a  criminal  or  unlawful  purpose,  or  some  purpose  not  in  itself 
criminal  or  unlawful,  by  criminal  or  unlawful  means." 

Some  legislatures,  however,  have  Hmited  criminal  conspiracy  to 
a  confederation  to  commit  a  crime,  or  a  few  specified  kinds  of 
private  wTongs.^ 

The  general  principle  on  which  the  crime  of  conspiracy  is 
founded  has  been  stated  as  follows: 

"The  confederation  of  several  persons  to  effect  any  injurious  object 
creates  such  a  new  and  additional  power  to  cause  injury,  as  requires 
criminal  restraint,  although  none  would  be  necessary  were  the  same 
things  proposed,  or  even  attempted  to  be  done  by  any  person  singly. 
And  this  principle  extends  not  merely  to  a  confederation  to  commit  a 
crime,  but  also  to  the  causing  harm  or  prejudice  to  the  public,  or  to  a 
private  person,  although  neither  that  object,  nor  the  use  of  the  proposed 
means  to  effect  it  would  constitute  a  substantive  crime."* 

It  will  be  observed  that  the  principle  enunciated  above  is  very 
far  reaching.  It  is  not  limited  to  the  forms  of  conspiracy  which 
were  made  punishable  by  the  famous  Ordinance  of  Conspira- 
tors,^ and  which  consisted  "in  confederacy  or  alhance  for  the 
false  and  malicious  promotion  of  indictments  and  pleas,  or  for 
embracery  or  maintenance  of  various  kinds."*  It  includes  every 
sort  of  corrupt  combination  entered  into  for  the  purpose  of  injur- 
ing the  public  or  an  individual.'     And  this  far  reaching  principle 

1  State  V.  Murphy  (1844)  6  Ala.  765,  769;  State  v.  Gannon  (1902)  75 
Conn.  206,  212,  58  At.  769;  Comm.  v.  Hunt  (1842)  45  Mass.  (4  Met.)  iii, 
122;  State  V.  Buchanan  (Md.  1821)  5  Har.  &  J.  317,  333,  9  Am.  Dec.  534; 
Smith  V.  People  (i860)  25  111.  9;  Comm.  v.  Ward  (1891)  92  Ky.  158, 
17  S.  W.  283;  Alderman  v.  People  (1857)  4  Mich.  414;  State  v.  Pulle 
(1866)  12  Minn.  164;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  (1871)  68 
Pa.  173;    EUzey  v.  State  (1880)  57  Miss.  827. 

2  Illinois  Rev.  St.  1903,  p.  622,  Arts.  45,  46,  46  (a);  Iowa  Rev.  St.  1897, 
5059;  Maine  Rev.  St.  1903,  p.  944,  §§  19  &  20;  Maryland  Public  Gen'l 
Laws,  Vol.  I,  p.  786,  Art.  27,  §  34;    Mississippi  Code  1906,  §  1084  (7). 

'  Arkansas,  Dig.  of  St.  1904,  1616-1620;  California  Pen.  Code,  §§  182- 
184;  Colorado,  Mills  Ann.  St.  §§  1293-1299,  as  expounded  in  Lipschitz  v. 
People  (1898)  25  Colo.  261,  53  Pac.  mi;  Florida  Rev.  St.  1891,  §  2593; 
Minnesota,  Rev.  Laws,  1905,  §§  4867,  4868;  New  York  Penal  Code, 
§§  168-171. 

^  Seventh  Report  of  the  Commissioners  on  Crim.  Law  in  England, 
1843.  The  members  of  the  Commission  were,  Thomas  Starkie,  Henry 
Beilenden  Ker,  William  Wightman,  Andrew  Amos  and  David  Jardine. 

*  33  Ed.  I,  Stat.  2  (1305). 

"  Wright,  Criminal  Conspiracies  and  Agreements,  p.  5. 

'  Bishop's  New  Criminal  Law,  Vol.  2,  171. 
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is  one  of  English  common  law/  Even  Mr.  Wright,  who  doubts 
the  existence  of  so  broad  a  doctrine  in  the  early  common  law, 
admits  that  it  is  an  established  principle  of  that  law  to-day,  and 
that  it  has  gained  recognition  because  of  the  beneficent  results 
which  flow  from  it.^ 

Conspiracy  as  a  Tort. 

If  "the  confederation  of  several  persons  to  effect  any  injurious 
object  creates  such  a  new  and  additional  power  to  cause  injury, 
as  requires  criminal  restraint,  although  none  would  be  necessary, 
were  the  same  things  proposed  or  even  attempted  to  be  done  by 
any  person  singly,"  it  would  seem  that  any  one,  who  is  damaged 
by  the  unjustifiable  exercise  of  "such  new  and  additional  power," 
should  have  an  action  in  tort  therefor.  It  would  seem,  too,  that 
the  distinctive  feature  of  such  tort  is  the  conspiracy,  rather  than 
the  species  of  harm  inflicted.  This  view,  however,  has  not  re- 
ceived unanimous  assent.^ 

It  was  rejected  by  the  New  York  Court  of  Appeals  in  a  recent 
decision.*  The  complaint  alleged  that  the  defendants  conspired 
to  traduce  the  plaintiff  and  injure  him  in  his  good  name  and  repu- 
tation, and  lead  his  intimate  acquaintances  and  business  customers 
to  believe  that  the  plaintiff  was  insane  and  not  capable  of  attending 
to  his  business,  and  to  cause  the  plaintiff  to  be  imprisoned  on  a 
false  charge  and  to  wickedly  abuse  the  process  of  the  Supreme 

1  State  V.  Buchanan  (Md.  1821)  5  Har.  &  J.  317,  9  Am.  Dec.  534, 
containing  an  exhaustive  examination  of  all  the  reported  cases  on  the 
subject,  down  to  that  time;  State  v.  Cole  (1877)  39  N.  J.  L.  (10  Vfoom) 
324;  Comm.  V.  Carlisle  (1821)  Brightly's  Pa.  Rep.  36,  opinion  by  Gibson, 
J.;  O'Connell  v.  The  Queen  (1844)  11  CI.  &  F.  155,  233,  opinion  of  Tindal, 
C.  J.,  and  p.  403,  opinion  of  Lord  Campbell. 

In  State  v.  Cole  (1877)  39  N.  J.  L.  (10  Vroom)  324,  the  court  declared 
that  it  was  not  a  crime  for  one  partner  to  issue  firm  notes  and  use  the 
proceeds  for  the  payment  of  his  private  debts,  but  it  was  a  crime  for  him 
and  a  third  person  to  issue  such  notes  and  to  so  use  the  proceeds.  The 
added  circumstance  of  the  conspiracy  "heightened  the  malfeasance  into 
a  punishable  crime."  Followed  in  State  v.  Hickling  (1879)  41  N.  J.  L. 
(12  Vroom)  208,  a  conspiracy  to  cause  a  person  to  be  regarded  as  a  dis- 
honest man  and  a  thief,  by  slanderously  charging  him  with  having  stolen 
a  large  amount  of  copper,  brass,  etc. 

^  Wright,  Criminal  Conspiracies  and  Agreements,  pp.  9,  48,  49. 

^  It  is  supported  by  Chalmers-Hunt,  The  Law  Relating  to  Trade 
Unions  (1902),  Chap.  IV;  Eddy  on  Combinations  (1901)  §  503;  Bishop, 
Non  Contract  Law  (1889),  §§  353-362. 

It  is  rejected  by  Pollock,  The  Law  of  Torts  (6th.  Ed.),  p.  313;  Cooley 
on  Torts  (1906)  Vol.  i,  Chap.  V.  But  this  author  qualifies  his  rejection 
by  the  statement:  "It  would  seem  that  some  cases  might  be  so  extraor- 
dinary in  their  facts,  as  to  be  exceptions  to  that  general  rule." 

*  Green  v.  Davies  (1905)   182  N.  Y.  499,  75  N.  E.  536 
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Court;  that  in  pursuance  of  the  said  conspiracy  several  of  the 
defendants  uttered  against  the  plaintiff  several  slanders,  par- 
ticularly set  forth  in  the  complaint,  and  in  further  pursuance  of 
such  conspiracy  one  of  the  defendants  mahciously  and  fraudu- 
lently instituted  a  suit  in  the  Supreme  Coinl;  against  the  plaintiff 
for  a  slander  alleged  to  have  been  uttered  by  the  plaintiff  against 
said  defendant;  that  the  plaintiff  was  arrested  and  held  to  bail 
in  said  action,  which  action  was  thereafter  terminated  in  favor  of 
the  plaintiff,  the  defendant  in  said  action — by  which  conspiracy 
and  the  acts  of  the  defendants  thereimder  plaintiff  suffered  damage. 
The  plaintiff  also  asked  judgment  for  a  further  sum  which  he  al- 
leged he  was  compelled  to  expend  in  the  defense  of  the  action 
brought  against  him.  To  this  complaint  the  defendants  demurred 
on  the  ground  that  separate  causes  of  action  were  improperly 
joined,  to  wit:  First,  a  cause  of  action  for  slander  and  one  for 
mahcious  abuse  of  legal  process;  second,  a  cause  of  action  for 
slander  uttered  by  one  of  the  appellants  with  causes  of  action 
for  slanders  uttered  by  the  other  defendants.  The  demurrer  was 
overruled  at  Special  Term,  and  the  interlocutory  judgment  entered 
on  that  decision  was  affirmed  by  the  Appellate  DiN-ision  by  a  di- 
vided court. 

It  appears  from  this  statement,  that  the  question  raised  by  the 
demiurer  was  substantially  the  same  as  that  in  Ki?ig  v.  Rispal,^ 
and  State  v.  Caiivod,^  cited  in  a  foregoing  note;  and  that  the 
answer  given  by  the  Special  Term  and  the  Appellate  Di\'ision 
was  in  accordance  vdih  that  given  by  Lord  ]SIanslield  and  his 
associates  in  the  earlier  of  the  two  cases,  viz. : 

"The  several  charges  are  not  to  be  considered  as  distinct  and  sepa- 
rate counts,  but  as  one  and  the  same  united  and  continued  offense,  pur- 
sued through  its  stages." 

In  the  language  of  the  prevaihng  opinion  of  the  Appellate  Division : 

"There  is  but  one  cause  of  action  alleged,  and  that  is  that  the  plaintiff 

has  been  damaged  by  the  united  action  of  all  of  the  defendants  in  pursu- 
ance of  an  agreement  between  them  to  accomplish  an  illegal  purpose."^ 

This  answer  the  Court  of  Appeals  declared  to  be  erroneous, 
and  "opposed  to  the  decisions  in  this  State."'     Hutchins  v.  Hutch- 

'  (1762)   I  Wm.  Bl.  368,  3  Burr  1320. 

2  (Ala.  1830)  2  Stew.  360. 

'  Green  v.  Davies  (1905)  100  App.  Div.  359,  91  X.  Y.  Supp.  470, 
following  Rourke  v.  Elk  Drug  Co.  (1902)  75  App.  Div:  145,  77  X.  Y; 
Supp.  373. 
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ins'^  and  Brackett  v.  Griswol(P  were  cited  as  examples  of  these 
decisions,  and  extended  quotations  from  them  were  presented  in 
support  of  the  doctrine  that  the  gravamen  of  the  civil  action  on 
the  case  for  conspiracy  is  not  the  conspiracy,  but  the  wrongful 
acts  done  pursuant  to  the  conspiracy  and  the  damage.^ 

Undoubtedly,  Chief  Justice  Nelson  did  assert,  in  Hutchins  v. 
Hutchins,  that  an  action  on  the  case  for  conspiracy  as  distin- 
guished from  a  writ  of  conspiracy  (under  the  Ordinance  of  33 
Ed.  I,  already  referred  to)  "could  always  be  brought  against  one 
defendant;  or  if  brought  against  more,  one  might  be  found  guilty 
and  the  rest  acquitted,"  and  hence  concluded,  that  "the  con- 
spiracy or  combination  is  nothing  so  far  as  sustaining  the  action 
goes,  the  foundation  of  it  being  the  actual  damage  done  to  the 
party."  And  this  assertion  and  conclusion  are  approved  by 
Judge  Andrews,  in  Brackett  v.  Griswold.  In  both  cases,  these 
statements  are  mere  dicta,*  and  it  is  submitted  erroneous  dicta. 

Recovery  Against  One  Conspirator  Only.  Chief  Justice  Nel- 
son, in  support  of  his  dictum  that  if  an  action  on  the  case  for  con- 
spiracy be  brought  against  two  or  more  persons,  "one  might  be 
found  guilty  and  the  rest  acquitted,"  cites  Saville  v.  Roberts,^ 
Skinner  v.  Gunton,^  and  Jones  v.  Baker.''  Neither  of  these  cases 
is  an  authority  for  this  broad  proposition.     The  first  case  was 

1  (1845)  7  Hill  104. 

2  (1889)  112  N.  Y.  454,  20  N.  E.  376. 

3  Green  v.  Davies  (1905)  182  N.  Y.  499,  75  N.  E.  536. 

■*  Hutchins  v.  Hutchins  was  decided  against  the  plaintiff  on  a  de- 
murrer to  the  complaint,  on  the  ground  that  he  "had  no  interest  in  the 
property  of  which  he  says  he  has  been  deprived  by  the  fraudulent  inter- 
ference of  the  defendant,  beyond  a  mere  naked  possibility,  an  interest 
which  might,  indeed,  influence  his  hopes  and  expectations,  but  which 
is  altogether  too  shadowy  and  evanescent  to  be  dealt  with  by  courts  of 
law."  In  other  words,  no  legal  right  of  the  plaintiff  had  been  invaded, 
whether  by  the  combined  or  several  acts  of  the  defendants. 

In  Brackett  v.  Griswold,  by  the  death  of  some  of  the  original  de- 
fendants and  the  discontinuance  of  the  action  against  others,  the  action 
had  become  one  against  Griswold  alone;  and  the  point  seems  to  have 
been  made  that  the  action  under  the  third  or  conspiracy  count,  could  not 
be  maintained  against  Griswold.  This  was  certainly  untenable  (Rex 
V.  Nichols  (1744)  cited  in  13  East  412,  and  i  Leach  277  note),  and  did 
not  call  for  any  decision  of  the  question  whether  the  third  count  stated  a 
cause  of  action  for  a  conspiracy.  Moreover,  the  court  asserts  that  the 
nature  of  the  cause  of  action  was  adjudged  in  Arthur  v.  Griswold  (1874) 
55  N.  Y.  400,  to  have  been  one  for  fraud  and  deceit  by  means  of  false 
pretences,  and  then  adds,  "The  allegation  and  proof  of  a  conspiracy  in 
an  action  of  this  character  is  only  important  to  connect  a  defendant 
with  the  transaction  and  to  charge  him  with  the  acts  and  declarations  of 
his  co-conspirators." 

*  (1698)   1  Ld.  Raym.  374,   12  Mod.  208,  I  Salk.   13. 

'  (1669)  I  Saund.  228. 

^  (1827)   7  Cowen  445. 
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brought  against  a  single  defendant  for  what  is  now  known  as 
malicious  prosecution,  and  involved  no  charge  of  conspiracy. 
The  dictum  of  Lord  Holt  to  the  effect  that,  in  an  action  on  the 
case  for  conspiracy,  "the  damage  is  the  gist  of  the  action,"  was 
uttered  in  answer  to  the  objection,  that  the  pending  action  would 
not  lie,  because  there  was  no  conspiracy,  and  in  connection  with 
his  holding  that  "the  damage  is  as  great  in  the  present  case,  as  if 
there  had  been  a  conspiracy."'     But  Lord  Holt  adds: 

"  If  the  one  be  acquitted  in  a  proper  action  of  conspiracy,  no  judg- 
ment can  be  given  against  the  other."  ^ 

In  the  other  cases  cited  by  Chief  Justice  Nelson,  the  plaintiff 
alleged  a  conspiracy  between  the  defendants  to  injure  him  by  acts 
which  could  have  been  equally  harmful  if  done  by  either  of  them 
singly.  He  did  not  allege  or  prove  any  facts  indicating  that  the 
conspiracy  created  a  "new  or  additional  power  to  do  injury"; 
but,  having  proved  that  he  had  been  legally  injured  by  one  of  the 
defendants  in  the  form  alleged  in  the  complaint,  it  was  decided 
that  he  could  have  judgment  against  such  wrongdoer,  notwith- 
standing he  failed  to  prove  the  allegation  of  conspiracy.  Neither 
decision  is  authority  for  the  broad  proposition  that  in  every  case 
of  conspiracy,  one  of  the  alleged  conspirators  "might  be  found 
guilty  and  the  rest  acquitted." 

Indeed,  the  Court  of  Appeals  admits,  that  there  are  exceptions 
to  this  broad  doctrine,  although  such  exceptions  are  declared  to 
be  "more  apparent  than  real."^  It  refers  to  Train  v.  Taylor,^  as 
one  of  these  exceptional  cases.  There,  plaintiff  alleged  that  the 
firm  of  Kendal  Brothers  and  one  Taylor  conspired  to  induce 
others,  including  plaintiffs,  to  sell  on  credit  goods  to  the  firm,  by 
false  representations  made  by  Taylor  that  the  firm  was  worthy 
of  credit,  in  order  that  the  firm  might  get  the  goods  without  paying 
for  them,  sell  them  and  turn  over  the  proceeds  to  Taylor  in  pay- 
ment of  debts  owing  by  the  iirm  to  him.  The  court  held  that 
this  cause  of  action  was  clearly  an  illegal  combination  between 
the  defendants  by  which  they  undertook  to  defraud  third  persons 
for  the  benefit  of  Taylor.  "This  cause  of  action,"  said  the  court, 
"must  be  made  out,  or  the  plaintiff  must  fail."  He  could  not 
recover  against  one  of  the  defendants  unless  he  established  a  right 

1  In  Salkeld's  report  of  the  case  no  mention  is  made  of  the  topic  of 
conspiracy. 

2  I  Ld.  Raym.  p.  379.     To  the  same  effect  F.  N.  B.  115  E. 
2  Green  v.  Davies  (1905)  182  N.  Y.  499,  75  N.  E.  536,  537. 

*  (1889)  51  Hun  215,  4  N.  Y.  Supp.  492. 
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to  recover  against  all.  But,  said  the  Court  of  Appeals,  although 
"that  case  was  rightly  decided  *  *  *  the  gravamen  of  the 
action  was  not  the  conspiracy,  but  the  tort." 

Conspiracy  the  Gist  oj  the  Action.  It  is  submitted,  with  all 
deference  to  the  learned  court,  that  the  last  portion  of  the  pre- 
ceding sentence  would  have  read  equally  well  had  it  been  written 
"the  gravamen  of  the  action  was  the  tort  of  conspiracy"; 
and  that  it  would  have  been  far  better  law.  In  support  of  which 
proposition  the  following  cases  may  be  referred  to : 

In  Evans  v.  Freeman  and  James,^  the  plaintiff  sued  the  defend- 
ants to  recover  damages  for  an  alleged  conspiracy  between  them 
to  induce  her  by  false  and  fraudulent  representations  to  exchange 
valuable  property  of  hers  for  worthless  property  of  defendant 
Freeman's.  The  trial  court  charged  the  jury  that  if  they  found 
there  was  no  conspiracy,  but  that  either  defendant  made  false 
representations  of  material  facts  in  the  transaction  which  resulted 
in  damage  to  the  plaintiff,  they  could  find  a  verdict  against  that 
defendant.  Under  this  charge,  the  jury  found  a  verdict  for 
$7,273.33,  against  the  defendant  Freeman  only.  This  verdict 
was  set  aside  on  appeal,  because  "the  foundation  of  the  action 
is  the  unlawful  combination,"  and  therefore  a  verdict  could  not 
be  sustained  against  Freeman  alone.  ^ 

For  this  conclusion  the  court  cited  Collins  v.  Cronin,^  in 
which  the  assignments  of  error  raised  the  question,  "Can  there 
be  a  recovery  against  one  only,  in  an  action  on  the  case  in  the 
nature  of  a  conspiracy  brought  against  two  or  more?"  It  was 
answered  by  Justice  Paxson  in  these  words: 

"In  the  case  in  hand  the  conspiracy  was  everything.  Without  it, 
the  plaintiff  had  no  cause  of  action,  for  the  plain  reason  that  the  acts 
charged  in  the  declaration  were  of  such  a  nature  that  they  could  not  be 
committed  by  one  defendant  alone. "^ 

•  (1906)  140  Fed.  419. 

2  Holland,  J.  said,  at  p.  421,  "The  false  representations  of  Freeman 
could  not  have  injured  plaintiff,  if  her  attorney  (the  defendant  James) 
had  informed  her,  but,  she  says,  he,  instead,  entered  into  an  unlawful 
agreement  to  deceive  her,  and  they  together  did  by  their  joint  decep- 
tions, induce  her  to  make  the  trade." 

^  (1887)  117  Pa.  35,  II  At.  869;  approved  in  Rundell  v.  Kalbfus 
(1889)   125  Pa.  123,  17  At.  238,  and  other  Pennsylvania  cases. 

*  In  the  following  New  York  cases  the  acts  charged  in  the  complaint 
were  of  such  a  nature  that  they  could  not  be  committed  by  one  defendant 
alone;  Moore  v.  Tracy  (1831)  7  Wend.  229,  a  conspiracy  between  the 
firm  of  W.  &  A.  Moore  and  Van  Valkenburg,  that  the  latter  should  buy 
goods  of  the  plaintiff  on  credit,  should  turn  them  over  to  the  Moores, 
declare  himself  insolvent  and  obtain  a  discharge,  under  the  insolvent 
act,  and  thus  defraud  plaintiff;    Place  v.  Minster  (1875)  65  N.  Y.  89,  a 
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The  learned  judge  distinguished  the  case  from  a  prior  one'  (in 
which  language  had  been  used,  similar  to  that  of  Chief  Justice 
Nelson  already  quoted)  on  the  ground  that 

"under  the  facts  of  that  case  the  combination  or  conspiracy  was  nothing. 
One  of  the  defendants  could  have  traduced  the  character  of  the  plaintiff 
as  a  teacher,  as  well  as  a  number  of  them,  and  if  he  had  done  so  he  was 
clearly  liable  in  damages  for  his  own  act  even  although  the  others  had 
no  part  in  it." 

This  distinction  between  eases,  where  the  gist  of  the  action  is 
conspiracy  and  those  where  it  is  not,  has  been  carefully  and  con- 
sistently observed  by  the  Pennsylvania  courts.  Chief  Justice 
Gibson  repeatedly  distinguished  between  an  action  against  sev- 
eral persons  for  defamation,  and  an  action  against  conspirators 
who  combined  to  ruin  the  plaintiff's  reputation  by  defamatory 
charges.  In  Hood  v.  Palm,''  he  declared  that  "a  conspiracy  to 
defame  by  spoken  words  not  actionable  would  be  a  subject  of 
prosecution  by  action,  by  reason  of  the  presumption  that  injury 
and  damage  would  be  produced  by  the  combination  of  numbers." 
In  other  words,  no  legal  right  of  a  plaintiff  is  invaded  by  certain 
forms  of  slander  uttered  by  individuals  not  acting  in  concert,  but 
a  legal  right  is  invaded  when  those  same  slanders  are  uttered  pur- 
suant to  a  conspiracy  between  two  or  more  persons  to  destroy  his 
reputation.  In  Haldeman  v.  Martin,^  another  case  of  conspiracy 
to  slander  plaintiff,  the  same  great  judge  said: 

"Where  the  uttering  of  the  words  in  which  it  (the  defamatory  charge) 
is  made,  is  not  the  gist  of  the  action,  they  need  not  be  set  forth.  *  *  * 
A  conspiracy  to  do  an  illegal  thing  is  actionable,  if  injury  proceed  from 
it;  and  where  the  illegal  purpose  has  been  executed,  it  is  false  and  ma- 
licious wherever  the  motive  for  the  conspiracy  to  execute  it  was  false  and 
malicious.  Ex  vi  termini,  a  conspiracy  to  accuse  is  evidence  of  its  illegal- 
ity." 

The  trial  court  had  charged  the  jury  that  they  must  believe  that 
defendants  conspired — that  they  did  so  for  the  purpose  of  defam- 

conspiracy  between  the  firm  of  Minster  &  Kohn  and  one  Sherlock,  that  the 
latter  should  buy  goods  on  credit  for  the  plaintiff,  go  through  the  form 
of  selling  them  to  Minster  &  Kohn  and  then  abscond,  thus  defrauding 
the  plaintiff;  Train  v.  Taylor  (1889)  51  Hun  215,  4  N.  Y.  Supp.  492,  the 
substance  of  the  complaint  has  been  stated  already. 

1  Laverty  v.  Vanaisdale  (1870)  65  Pa.  St.  507. 

'  (1848)  8  Pa.  St.  237.  The  slander  was  that  plaintiff  had  cheated 
the  Franklin  Ins.  Co.  by  secreting  goods  and  forcing  the  Company  to  pay 
for  them,  as  having  been  burned.  The  tort  complained  of  was  not  the 
defamation  but  the  conspiracy. 

3  (1849)  10  Pa.  369,  372. 
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ing  plaintiff,  and  that  they  defamed  her  in  pursuance  of  the  con- 
spiracy. This  was  objected  to  by  the  defendants,  who  also  ob- 
jected to  the  court's  refusal  to  instruct  the  jury  "that  an  action 
would  not  he,  because  the  words  were  not  set  forth  in  the  narr.'' 
Another  objection  was  that  the  "second  count  was  defective  in 
not  laying  the  words  to  have  been  spoken  falsely  and  maliciously." 
But,  on  appeal,  the  judgment  was  affirmed,  on  the  ground  stated 
in  the  extract  from  Chief  Justice  Gibson's  opinion,  given  above, 
that  the  gist  of  the  action  was  not  the  slanders  uttered  by  the 
defendants,  but  their  conspiracy  to  injure  the  plaintiff". 

The  nature  of  the  modern  action  on  the  case  for  conspiracy, 
as  viewed  by  the  Pennsylvania  courts,  is  fully  set  forth  in  Mott  v. 
Danforth.'     Said  Justice  Sergeant: 

"The  action  on  the  case  for  a  conspiracy  has  in  modern  times  taken 
the  place  of  the  writ  of  conspiracy,  which  seems  to  be  considered  as 
antiquated.  The  instances  of  these  suits  in  our  reports,  are  not  very  nu- 
merous, but  sufficient  appears  to  show  that  an  action  on  the  case  lies  wher- 
ever the  plaintiff  is  aggrieved  and  damnified  by  unlawful  acts,  done  by 
the  defendants  in  pursuance  of  a  combination  and  conspiracy  for  that 
prupose.  *  *  *  It  would  seem  that  in  most  of  the  cases  this  remedy 
has  been  employed  for  acts  in  the  nature  of  malicious  prosecution,  or 
abuse  of  legal  proceedings,^  yet  I  perceive  no  reason  why  it  should  be 
confined  to  such  cases." 

Acts  Which  are  Legally  Harmful  Only  When  Done  by  Con- 
spirators. The  New  York  Court  of  Appeals,  notwithstanding  its 
repudiation  of  conspiracy  as  a  tort,  admits: 

"There  may  be  cases  where  acts  committed  in  pursuance  of  a  com- 
bination of  a  number  of  persons,  to  injure  a  third  person  are  actionable, 

1  (1837)  6  Watts  304,  the  conspiracy  charged  Avas  between  plaintiff's 
debtor,  Tarbox,  and  two  other  persons,  to  the  effect  that  Tarbox  should 
make  assignments  of  his  property  to  such  persons  who  were  to  assist  him 
in  getting  out  of  the  State  and  in  preventing  his  property  being  applied 
to  the  payment  of  plaintiff's  just  claim.  In  support  of  the  decision,  the 
court  cited  Penrod  v.  Mitchell  (1822)  8  S.  &  R.  522,  in  which  Gibson,  J. 
said:  "Withotit  doubt,  a  conspiracy  to  enable  a  debtor  to  elude  the 
process  of  the  law  is  immoral  and  pernicious  in  its  consequences  to  society; 
but  as  it  is  punishable  by  indictment,  there  is  no  reason  that  the  actors 
in  it  should  receive  castigation  for  what  affects  the  public,  in  a  civil  action, 
whose  legitimate  object  is  the  redress  of  a  private  injur}'";  same  case 
sub  nom.  Penrod  v.  Morrison  (1830)  2  Pen.  &  W.  126;  and  Griffith  v. 
Ogle  (1806)  I  Binn.  172,  in  which  Tilgham,  C.  J.  declared  that  the  con- 
spiracy is  the  gist  of  the  action. 

2  Cook  V.  Brown  (1878)  125  Mass.  503,  is  a  case  of  this  class,  and  Lord, 
J.  declared  that  the  cause  of  action  was  not  the  abuse  of  process,  nor  the 
false  imprisonment  or  the  malicious  prosecution  but  "that  the  defend- 
ants, by  concert  of  action,  fraudulently,  and  by  means  of  false  pretenses, 
induced  the  plaintiff  to  leave  his  home  in  another  state,  and  to  come  into 
this  state." 
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while  the  same  acts  if  done  by  a  single  individual  acting  without  such 
concert,  would  not  be  actionable.  Such  cases  may  be  termed  actions 
for   conspiracy."' 

Statements  to  the  same  effect  are  frequently  found  in  the  decisions 
of  other  courts.^  If  these  statements  are  correct,  they  would  seem 
to  justify  the  conclusion  that  conspiracy  is  a  substantive  or  inde- 
pendent tort. 

Such  conclusion  has  been  distinctly  formulated  by  the  Supreme 
Court  of  Wisconsin.^  The  case  just  noted  was  brought  by  the 
guardian  of  an  insane  wife  for  damages  resulting  to  her  from  an 
alleged  unlawful  conspiracy  between  the  defendants  to  alienate 
the  husband's  aft'ections,  and  which  had  resulted  in  such  alienation 
and  the  withdrawal  of  the  husband's  consortium  and  support. 
Prior  to  the  institution  of  this  suit,  the  wife  had  been  defeated  in 
an  action^  against  one  of  the  defendants  (the  mother-in-law  of 
the  plaintiff)  for  the  ahenation  of  this  husband's  affections,  on  the 

1  Green  v.  Davies  (1905)  182  N.  Y.  499,  505,  75  X.  E.  536,  537. 

2  Franklin  Union  v.  The  People  (1906)  220  111.  355,  2il^~2in<  77  N. 
E.  176,  no  Am.  Rep.  248;  "a  combination  may  amount  to  a  conspiracy 
although  its  object  be  to  do  an  act  which,  if  done  by  an  individual,  would 
not  be  an  unlawful  act";  Doremus  v.  Hennessy  (1898)  176  111.  608,  615, 
52  N.  E.  924,  54  N.  E.  524,  43  L.  R.  A.  797,  68  Am.  St.  Rep.  203,  "a 
combination  by  them  (the  defendants)  to  induce  others  not  to  deal  with 
appellee,  or  enter  into  contracts  with  her,  or  do  any  further  work  for  her 
was  an  actionable  wrong";  Jackson  v.  Stanfield  (1893)  137  Ind.  592,  36 
N.  E.  345,  37  N.  E.  14,  23  L.  R.  A.  588;  Walsh  v.  Association  of  Master 
Plumbers  (1902)  97  Mo.  App.  280,  71  S.  W.  455,  "the  agreement  between 
the  respondents  is  an  illegal  conspiracy  and  its  effect  is  to  inflict  a  civil 
wrong  upon  appellants";  Boutwell  v.  Marr  (1899)  71  Vt.  i,  42  At.  607; 
Gatzow  V.  Buening  (1900)  106  Wis.  i,  81  N.  W.  1003,  "a  combination  to 
do  an  act  tending  necessarily  to  prejudice  the  pviblic  or  oppress  individuals 
by  unjustly  subjecting  them  to  the  power  of  the  confederates,  and  give 
effect  to  the  purposes  of  the  latter,  whether  of  extortion  or  mischief,  is 
unlawful  *  *  *  2ind  any  person  whose  rights  are  injured  by  acts 
done  in  the  furtherance  of  such  conspirac}^  has  his  action  at  law  for  re- 
dress in  damages";  Arthur  v.  Oakes  (1894)  63  Fed.  310,  24  U.  S.  App. 
239,  II  C.  C.  A.  209,  25  L.  R.  A.  414,  "It  is  one  thing  for  a  single  indi- 
vidual, or  for  several  individuals  each  acting  upon  his  own  responsibility 
and  not  in  co-operation  with  others,  to  form  the  purpose  of  inflicting 
actual  injury  upon  the  property  or  rights  of  others.  It  is  quite  a  different 
thing,  in  the  eye  of  the  law,  for  many  persons  to  combine  or  conspire  to- 
gether with  the  intent,  not  simply  of  asserting  their  rights  or  of  accomplish- 
ing lawful  ends  by  peaceable  methods,  but  of  employing  their  united  ener- 
gies to  injure  others  or  the  public";  Hopkins  v.  Oxley  Stave  Co.  (1897) 
83  Fed.  912,  49  U.  S.  App.  709,  28  C.  C.  A.  99.  "It  has  been  held  in  several 
well  considered  cases  that  the  law  will  sometimes  take  cognizance  of  acts 
done  by  a  combination,  which  would  not  give  rise  to  a  cause  of  action 
if  committed  by  a  single  individual,  since  there  is  a  power  in  numbers, 
when  acting  in  concert,  to  inflict  injury,  which  does  not  reside  in  persons 
acting  separately." 

^  Randall  v.  Lonstorf  (1905)  126  Wis.  147,  105  N.  W.  663,  3  L.  R.  A. 
N.  S.  470. 

*  Lonstorf  v.  Lonstorf  (1903)   118  Wis.  159,  164,  95  N.  W.  961. 
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ground  that  "to  entice  away  a  wife's  husband  and  deprive  her  of 
his  consortium  constitutes  no  injury  in  the  law."  The  defendants 
in  the  conspiracy  suit  insisted  that  the  complaint  therein  could  not 
be  sustained  without  overruling  the  earlier  decision.  They  argued 
that  "as  this  court  has  held  that  no  action  could  be  maintained  by 
the  wife  against  a  single  person  for  the  malicious  alienation  of  the 
husband's  affections,  no  action  could  be  maintained  against  a 
number  of  persons  for  the  same  act  done  by  them  in  concert." 
If  conspiracy  is  not  a  tort  by  itself,  their  argument  would  seem  to 
be  unanswerable.  If  the  damage,  and  not  the  conspiracy,  is  the 
gist  of  the  action,  why  should  it  matter  whether  that  damage  is 
inflicted  by  one  person,  or  by  a  number  of  confederated  persons? 
On  the  other  hand,  if  the  corrupt  conspiracy  of  two  or  more  per- 
sons to  inflict  unjustifiable  injury  upon  another  is  itself  unlawful, 
then  it  is  quite  defensible  for  a  court  to  entertain  a  civil  action  for 
the  redress  of  the  injury  inflicted  pursuant  to  such  conspiracy, 
"although  there  may  be  no  redress  for  the  same  injury  inflicted 
by  a  single  person."  And  the  Supreme  Court  of  Wisconsin  did 
just  this,  by  overruling  defendant's  demurrer,  and  deciding  that 
the  plaintiff's  complaint  stated  a  cause  of  action: 

"  If, "  said  the  court,  "the  law  could  not  reach  and  redress  such  wrongs 
as  are  here  charged,  it  would  be  impotent  indeed.  No  such  reproach  can 
be  cast  upon  it.  It  will  not  allow  conspirators  against  the  marriage  bond 
and  the  happiness  of  the  family  to  go  'unwhipt  of  justice'  any  more  than 
it  will  allow  conspirators  against  a  business  or  a  profession  to  escape." 

The  court  cited  with  approval  an  earlier  Wisconsin  case'  in 
which  it  was  held  that  "an  executed  conspiracy  to  inflict  a  malicious 
injury  is  actionable,"  and  which  defined  an  actionable  conspir- 
acy as  "a  combination  of  two  or  more  persons  for  the  purpose  of 
accomplishing  a  criminal  or  unlawful  object  by  criminal  or  unlaw- 
ful means,  or  a  lawful  object  by  criminal  or  unlawful  means."  In 
the  decision  last  referred  to,  the  court  repudiated  the  doctrine  of 
Huttlcy  v.  Simmons,^  and  cited  Gregory  v.  Brunswick^  and  Clifford 

'State  ex  rel.  Burner  v.  Huegin  (1901)  no  Wis.  189,  259,  260,  85 
N.  W.  1046,  62  L.  R.  A.  700. 

2  L.  R.  (1898)  I  Q.  B.  181,  67  L.  J.  Q.  B.  213.  Darling,  J.  held  "that 
conspiracy  to  do  certain  acts  gives  a  right  of  action  only  where  the  acts 
agreed  to  be  done,  and  in  fact  done,  would,  had  they  been  without  pre- 
concert, have  involved  a  civil  injury  to  the  plaintiff,"  following  Kearney 
V.  Lloyd  (1S87)  26  L.  R.  Ir.  268.  The  latter  case  was  distinguished  by 
Andrews,  J.  (who  took  part  in  its  decision)  in  Leathern  v.  Craig  (1899)  Ir. 
R.  Q.  B.  667,  as  a  case  where  the  evidence  disclosed  no  invasion  of  plain- 
tiff's rights. 

3  (1843)  6  M.  &  G.  205,  953,  6  Scott  N.  R.  809,  i  C.  &  K.  31. 
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V.  Brandon,^  as  holding  "that  preconcerted  hissing  of  an  actor  for 
the  purpose  of  injuring  him  in  his  profession,  was  actionable," 
although  such  hissing  would  not  "be  actionable  if  perpetrated  by 
one." 

Doubt  has  been  expressed  by  a  learned  writer,^  whether 
Gregory  v.  Brunswick  really  sustains  such  a  proposition.  It  is 
submitted  that  the  court  which  decided  the  case,  evinces  no  such 
doubt.  Chief  Justice  Tindal  expressly  declared^  that  "the 
charge  against  the  defendants  is  that  they  conspired  together  with 
others  for  a  certain  unlawful  purpose,"  and  that  the  defendants' 
fourth  plea,  "which  professes  to  be  pleaded  in  confession  and 
avoidance  of  part  of  the  cause  of  action,  viz.,  the  hooting,  hissing, 
groaning,  shouting  and  yelhng  at  the  plaintiff,  and  making  a  noise, 
outcry  and  uproar  at  and  against  him,  does  not  in  fact  confess 
and  avoid  any  part  of  that  which  is  the  gist  of  the  action."  !Maule, 
J.,  told  the  defendants'  counsel  that  they  "should  justify  the  con- 
spiracy."^    Coltman,  J.  said:^ 

"When  plaintiff's  counsel  thought  proper  to  rest  his  case  wholly  on 
proof  of  conspiracy,  we  think  the  judge  was  well  warranted  in  treating 
the  case  as  one  in  which,  unless  the  conspiracy  was  established,  there  was 
no  ground  for  saying  that  the  plaintiff  was  entitled  to  a  verdict.  *  *  * 
The  case  proved  was,  in  fact,  a  case  of  conspiracy,  or  it  was  no  case  at  ail 
on  which  the  jury  could  properly  find  a  verdict  for  the  plaintiff." 


1  (1809)  2  Campbell  358,  11  R.  R.  731.  Sir  James  Mansfield  said: 
"But  if  any  body  of  men  were  to  go  to  a  theater  with  the  settled  inten- 
tion of  hissing  an  actor,  or  even  of  damning  a  piece,  there  can  be  no  doubt 
that  such  a  deliberate  and  preconceived  scheme  would  amount  to  a  con- 
spiracy, and  that  the  persons  concerned  in  it  might  be  brought  to  pun- 
ishment," although  "the  audience  have  certainly  a  right  to  express  by 
applause  or  hisses  the  sensations  which  naturally  present  themselves  at 
the  moment." 

2  Sir  Frederick  Pollock,  in  6  Columbia  L.\w  Review  208-9,  ^^iid  22 
Law  Quart.  Rev.  117. 

3  6  Scott  N.  R.  at  p.  822.  The  court  gave  defendants  leave  to  amend, 
but  they  declined,  and  judgment  was  given  against  them  on  the  fourth 
plea.  In  6  M.  &  G.  at  p.  217,  Tindal,  C.  J.  is  reported  as  saying,  "The 
gist  of  the  action  is  the  conspiracy;  and  the  plea  justifies  only  an  overt 
act";  and  at  p.  958,  he  said  that  on  the  trial  of  the  case  he  "merely  fol- 
lowed that  which  had  been  chalked  out  by  the  plaintiff's  counsel,  dealing 
with  the  action  as  one  of  conspiracy." 

■•  6  Scott  N.  R.  p.  819.  Again  he  said,  "The  plea  applies  to  and  at- 
tempts to  justify  something  not  charged  in  the  declaration.  The  charge 
is  that  the  defendants  consjjired  together  with  other  persons  to  hoot  and 
hiss  the  plaintiff,  and  that  they  hooted  and  hissed  the  plaintiff  in  conse- 
quence of  such  conspiracy;  the  justification  says  nothing  about  a  pre- 
vious conspiring.  You  might  as  well  attempt  in  justification  of  a  libel 
to  separate  the  nominative  case  from  the  verb;  they  are  not  more  in- 
divisible."    Ibid,  p.  820. 

5  (1844)  6  M.  &  G.  959,  960. 
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Gregory  v.  Brunswick  has  been  referred  to  approvingly  by 
many  eminent  judges  both  in  England'  and  in  this  country/ 
and  has  been  treated  by  them  as  a  classic  example  of  the  proper 
distinction  to  be  made  between  the  non-tortious  conduct  of  a 
single  person  and  the  tortious  conduct  of  a  combination.^ 

Acts  which  are  Legally  Harmful  when  Done  by  Conspirators, 
Acting  Singly.  The  authorities,  cited  in  the  early  paragraphs  of 
this  article,  show  that  a  conspiracy  to  do  acts,  which  would  be 
criminal  if  done  by  the  conspirators  acting  without  a  combination, 
is  itself  a  substantive  crime.  If  it  is  true,  that  the  "essential 
elements,  whether  of  a  criminal  or  of  an  actionable  conspiracy  are 
the  same,  though  to  sustain  an  action  special  damage  must  be 
proved,"^  it  would  seem  to  follow  that  we  may  have  the  substan- 

1  Among  others  by  Lord  Esher  in  Temperton  v.  Russell  (1893)  i  Q. 
B.  715,  728;  by  Bowen,  L.  J.  in  Mogul  Steamship  Co.  v.  Macgregor  (1889) 
23  Q.  B.  D.  598,  614;  by  Andrews,  J.  in  Leathem  v.  Craig  (1899)  2  Ir. 
Rep.  Q.  B.  at  p.  679;  by  Walker,  L.  J.,  ibid,  p.  768;  by  Holmes,  L.  J., 
ibid,  pp.  774,  776;  "It  is  not  illegal,  so  far  as  I  know,  for  one  person  or 
for  several  persons  to  hiss  an  actor  on  the  stage.  But  an  agreement  to 
attend  the  theater  for  the  purpose  of  hissing  an  actor  with  a  view  of  inter- 
fering with  his  means  of  livelihood  is  a  criminal  conspiracy;  and  if  the 
consequence  to  the  individual  attacked  is  the  loss  of  future  engagements, 
he  has  a  right  of  action  against  the  members  of  the  combination";  and  by 
Lord  Macnaghten,  in  Quinn  v.  Leathem  (1901)  A.  C.  at  pp.  510,  511, 
"That  a  conspiracy  to  injure — an  oppressive  combination — differs  widely 
from  an  invasion  of  civil  rights  by  a  single  individual  cannot  be  doubted." 

2  Among  others  by  Chapman,  C.  J.  speaking  for  a  unanimous  court 
in  Carew  v.  Rutherford  (1870)  106  Mass.  i,  at  p.  11;  "There  are  cases  where 
an  element  of  the  tort  is  a  conspiracy  of  two  or  more  persons  who  com- 
bine together  for  the  doing  of  the  wrong";  by  Gibson,  C.  J.  in  Hood  v.  Palm 
(1848)  8  Pa.  237;  by  Agnew,  J.  in  Morris  Run  Coal  Co.  v.  Barclav  Coal 
Co.  (1871)  68  Pa.  173,  187. 

3  In  Moore  &  Co.  v.  The  Bricklayers'  Union  (1890)  23  Oh.  W.  L.  Bui. 
48,  53  (affirmed  by  the  Supreme  Court,  31  Oh.  W.  L.  Bui.  208)  Taft,  J. 
writing  for  the  unanimotis  General  Term,  said,  "We  are  of  the  opinion 
that  even  if  acts  of  the  character,  and  with  the  intention  shown  in  this 
case,  are  not  actionable,  when  done  by  individuals,  they  become  so  when 
they  are  the  result  of  combination,  because  it  is  clear  that  the  terrorizing 
of  a  community  by  threats  of  exclusive  dealing,  in  order  to  deprive  one 
obnoxious  member  of  means  of  sustenance  will  become  both  dangerous 
and  oppressive." 

In  Quinn  v.  Leathem  (1901)  A.  C.  at  p.  529,  Lord  Brampton  remarked: 
"It  has  often  been  debated  whether,  assuming  the  existence  of  a  con- 
spiracy to  do  a  wrongful  and  harmful  act  towards  another  and  to  carry 
it  out  by  a  number  of  overt  acts,  no  one  of  which  taken  singly  and  alone 
would,  if  done  by  one  individual  acting  alone  and  apart  from  any  con- 
spiracy, constitute  a  cause  of  action,  such  acts  would  become  unlawful 
or  actionable  if  done  by  the  conspirators  acting  jointly  or  severally  in 
pursuance  of  their  conspiracy,  and  if  by  those  acts  substantial  damage 
was  caused  to  the  person  against  whom  the  conspiracy  was  directed;  my 
own  opinion  is  that  they  would." 

*  Quinn  v.  Leathem  (1901)  A.  C.  495,  at  528-9,  opinion  of  Lord 
Brampton,  citing  Barber  v.  Leister  (i860)  7  C.  B.  N.  S.  175;  Leathem  v. 
Craig  (1898)  Ir.  R.  Q.  B.  667,  at  697,  opinion  of  O'Brien,  J.;    Giblan  v. 
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tive  tort  of  conspiracy,  even  when  the  acts  to  be  done  by  the  con- 
spirators would  be  actionable  if  done  by  them  acting  singly;  that 
in  such  a  case,  the  conspiracy  is  not  a  mere  matter  of  aggravation 
of  damages  inflicted  by  the  various  tortious  acts,  but  is  a  cause  of 
action  by  itself. 

Such  was  the  view  taken  by  the  lower  courts,  in  Green  v. 
Davies,'  and  repudiated  by  the  Court  of  Appeals.^  Such  is  the 
estabhshed  doctrine  in  several  jurisdictions.  An  example  is 
afforded  by  a  leading  Pennsylvania  case.^ 

"It  was  an  action  on  the  case  in  the  nature  of  a  writ  of  con- 
spiracy." The  first  count  alleged  that  defendants  conspired 
falsely  to  charge  the  plaintiff  with  taking  iUegal  fees  and  to  secure 
his  removal  from  judicial  office  for  such  offense.  The  second 
count  charged  the  defendants  with  conspiracy  to  accuse  the 
plaintiff  before  the  house  of  representatives  of  taking  and  extorting 
illegal  fees  from  one  Hershberger,  and  pursuant  to  such  conspiracy 
procured  Hershberger  to  make  an  affidavit  falsely  stating  that 
plaintiff  had  extorted  from  him  an  illegal  fee.  On  the  trial,  the 
jury  found  a  verdict  for  the  plaintiff  on  both  counts  and  assessed 
damages  at  six  hundred  dollars. 

The  defendants  appealed  on  two  principal  grounds:  "i. 
That  the  declaration  does  not  allege  that  the  defendants  conspired 
against  the  plaintiff"  without  probable  cause.  2.  That  the  decla- 
ration does  not  allege  that  the  plaintiff  was  put  to  inconvenience, 
or  suffered  any  loss  or  damage." 

The  first  objection  was  based  upon  the  alleged  analogy  between 
actions  for  mahcious  prosecution  and  the  present  action.  This 
analogy  was  repudiated  by  the  court,  which  declared  that  the 
"action  on  the  case  in  the  nature  of  a  writ  of  conspiracy  has  been 
invented  for  the  ease  of  plaintiffs,  being  attended  with  much  less 
form  than  the  old  wTit  of  conspiracy";  and  that,  under  the  old 
writ  of  conspiracy,  it  was  not  necessary  to  allege  that  the  con- 
spirators acted  without  probable  cause. 

Of  the  second  objection  the  court  said: 


Nat.  Amal.  Lab.  Union  (1903)  2  K.  B.  600,  at  pp.  618-620,  opinion  of 
Romer,  L.  J.,  and  at  pp.  621-2,  opinion  of  Sterling,  L.  J. 

Similar  views  are  expressed  in  Wildee  v.  McKee  (1886)  11 1  Pa.  335, 
by  Sterrett,  J.  and  in  Hood  v.  Palm  (1848)  8  Pa.  St.  237,  by  Gibson,  C.  ].', 
and  in  State  ex  rel.  Burner  v.  Huegin  (1901)  no  Wis.  189,  85  N.  W.  1046, 
62  L.  R.  A.  700. 

"  (1905)  100  App.  Div.  359,  91  N.  Y.  Supp.  470. 

'  (1905)  182  N.  Y.  499,  75  N.  E.  536. 

»  Griffith  V.  Ogle  (1806)   i   Binney  172. 
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"The  old  writ  of  conspiracy  charges  a  conspiracy  in  the  defendants; 
and  that  conspiracy^  is  the  ground  of  the  action.  In  the  present  action 
Hkewise  the  conspiracy  is  the  gist  of  the  action,  although  it  may  be  neces- 
sary to  show  some  act  in  execution  of  it.  The  declaration  does  charge 
such  act;  and  we  are  of  the  opinion  that  inasmuch  as  the  conspiracy 
was  to  accuse  the  plaintiff  of  an  offense  for  which  he  was  liable  to  indict- 
ment, and  removal  from  office,  the  law  implies  damage." 

It  will  be  observed,  that  if  either  of  the  defendants,  without  a 
conspiracy,  had  falsely  and  maliciously  charged  the  plaintiff  with 
the  offense  of  taking  illegal  fees,  and  had  corruptly  induced  Hersh- 
berger  to  make  a  false  affidavit  for  the  purpose  of  securing  plain- 
tiff's removal  from  office,  he  would  have  been  guilty  of  an  action- 
able tort.  But  neither  coimsel  nor  court  intimates  that  such  fact 
affects  plaintift"'s  right  of  action  for  the  conspiracy. 

Another  example  is  afforded  by  a  recent  Wisconsin  case.^ 
Plaintiff  sued  three  defendants  for  damages  caused  by  the  forma- 
tion and  execution  of  a  conspiracy  to  defraud  her  of  certain  real 
estate.  As  alleged  by  the  plaintiff  and  found  by  the  jury,  the 
defendants'  conspiracy  was  substantially  as  follows: 

"That  defendant  Hulburt  should  make  love  to  plaintiff,  and  lead  her 
to  believe  that  he  was  intent  on  marrying  her;  that  he  should  become 
engaged  to  marry  her;  that  by  means  of  the  influence  and  control  which 
the  marriage  engagement  would  enable  said  Hulburt  to  acquire  over 
plaintiff,  he  should  induce  her  to  transfer  her  property  to  him  without 
any,  or  for  an  inadequate  or  nominal  consideration;  that  he  should  then 
break  the  engagement  and  refuse  to  marry  plaintiff;  and  that,  if  she 
should  then  seek  to  recover  back  her  property,  the  defendant  should 
charge  plaintiff  with  unchastity  and  threaten  to  expose  and  disgrace 
her,  and  thereby  frighten  and  prevent  her  from  making  any  attempt  to 
regain  her  property  from  said  Hulbert." 

Here  again,  either  defendant  might  have  defrauded  plaintiff  of 
her  property.  Hence  under  the  doctrine  of  Green  v.  Davies,  that 
"where  the  conspiracy  results  in  the  commission  of  that  which 
would  be  an  actionable  tort  whether  committed  by  one  or  by 
many,  then  the  cause  of  action  is  the  tort,  and  not  the  conspiracy," 
the  plaintiff's  cause  of  action  was  not  conspiracy  but  fraud.  Such 
was  not  the  conclusion  reached  by  the  Wisconsin  court.  On  the 
other  hand,  it  declared: 

"The  gist  of  this  action  is  the  damage  suffered  by  a  wrong  which  was 
distinct  from  other  wrongs  which  were  in  a  measure  incidental  thereto. 

»  The  italics  are  those  of  the  court. 

^  Patnode  v.  Westenhaver  (1902)  114  Wis.  460,  90  N.  W.  467. 
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*  *  *  The  cause  of  action  for  the  conspiracy  in  such  circumstances  is 
a  possession  by  itself,  a  right  to  prosecute  for  the  damages  caused  by  the 
executed  fraudulent  combination.  *  *  *  The  right  to  redress  for 
damages  caused  by  a  consummated  conspiracy  is  distinct,  so  to  speak, 
from  the  right  to  redress  for  wrongs  caused  in  the  progress  of  its  execu- 
tion. It  may  go  against  all  the  members  of  the  combine,  and  there  may 
be  incidental  transactions  causing  damage  included  in  the  claim  against 
all,  from  which  causes  of  action  may  arise  against  individual  members 
of  the  combine.  The  prosecution  of  all  for  the  conspiracy  may  proceed 
concurrently  with  the  prosecution  of  one  or  more  members  of  the  com- 
bine liable  for  some  element  of  the  damage  in  another  form  of  action,  up 
to  the  point  of  satisfaction,  at  which  point  the  element  satisfied  drops 
out,  as  there  can  be  but  one  satisfaction  for  the  same  element  of 
damage." 

Limits  0}  Conspiracy  as  a  Tort.  It  is  not  vsithin  the  scope  of 
this  article  to  define  with  any  particularity  these  limits/  Its  pur- 
pose has  been  to  consider  whether,  within  any  limits,  conspiracy 
is  to  rank  as  a  substantive  or  separate  tort.  And  yet,  the  fact  that 
conspiracy  as  a  tort  is  subject  to  limitations  ought  not  to  be  ignored 
in  this  connection.  This  fact  has  been  assumed  throughout  our 
discussion.  Not  every  combination  of  persons  which  inflicts 
pecuniary  harm  upon  another  amounts  to  an  actionable  con- 
spiracy. The  harm  inflicted  must  have  been  a  "legal  injury," 
and  the  combination  must  have  been  formed  and  employed  to 
effect  an  unlaw^ful  object  or  a  lawful  object  by  unlawful 
means.  ^ 

In  determining  w^hether  a  particular  combination  has  rendered 
its  members  hable  to  a  tort  action  for  conspiracy,  we  may  well 
bear  in  mind  the  wise  w^arning  of  Lord  Justice  Bowen:^  "In  the 
appHcation  of  this  undoubted  principle  it  is  necessary  to  be  very 
careful  not  to  press  the  doctrine  of  illegal  conspiracy  beyond  that 
which  is  necessary  for  the  protection  of  individuals  or  of  the  public." 


'  These  liinits,  especially  in  cases  growing  out  of  labor  controversies, 
have  been  very  carefully  and  exhaustively  discussed  by  Professor  Jere- 
miah Smith,  20  Harvard  Law  Review,  pp.  253  and  345. 

2  Mogul  Steamship  Co.  v.  McGregor,  Gow  &  Co.  (1888)  21  Q.  B.  D. 
544,  549-50,  57  L.  J.  Q.  B.  541,  543,  opinion  of  Coleridge,  Ch.  J.  At  a 
previous  stage  of  this  litigation,  the  Chief  Justice  had  said:  "If  a  con- 
spiracy were  proved  in  point  of  fact,  and  the  intention  of  the  conspirators 
were  made  out  to  be  not  the  mere  honest  support  and  maintenance  of  the 
defendants'  trade,  but  the  destruction  of  the  plaintiff's  trade,  and  their 
consequent  ruin  as  merchants,  it  would  be  an  offense  for  which  an  in- 
dictment for  conspiracy,  and  if  an  indictment,  then  an  action  for  con- 
spiracy, would  lie."      (1885)  15  Q.  B.  D.  476,  483,  54  L.  J.  Q.  B.  540. 

3  Mogul  Steamship  Co.  v.  McGregor,  Gow  &  Co.  (1889)  23  Q.  B.  D. 
598,  616,  57  L.  J.  Q.  B.  541. 
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When,  however,  it  appears  that  a  combination  is  entered  into  for 
the  purpose  of  inflicting  unjustifiable  legal  injury  upon  another, 
and  does  inflict  such  injury,  it  is  submitted  that  a  civil  action  for 
conspiracy  should  he.  Such  a  combination  "makes  oppressive  or 
dangerous  that  which  if  it  proceeded  only  from  a  single  person 
would  be  otherwise."'  In  other  words,  such  a  combination 
"creates  a  new  and  additional  power  to  cause  injury." 

The  recognition  of  a  tort  of  conspiracy  within  some  such  hmits 
as  these,  has  practical  advantages.  In  the  first  place,  it  enables 
the  profession  to  treat  "civil  and  criminal  conspiracies  to  injure 
as  in  pari  casu.''^  A  combination  between  two  or  more  persons 
to  accompHsh  a  criminal  or  unlawful  purpose,  or  some  purpose 
not  in  itself  criminal  or  unlawful  by  criminal  or  unlawful  means, 
subjects  the  confederates  to  a  criminal  prosecution;  and,  if  injury 
ensues  to  an  individual  therefrom,  it  subjects  them  to  a  civil  action 
by  their  victim. =*  On  the  other  hand,  "no  agreement  or  combina- 
tion of  individuals  can  constitute  a  crime,  unless  the  act  complained 
of,  when  consummated,  will  deprive  some  individual,  or  class  of 
individuals,  or  the  people  of  some  legal  right."* 

In  the  second  place,  it  tends  to  diminish  rather  than  to  increase 
litigation.  The  case  of  Green  v.  Davies^  well  illustrates  this. 
There,  the  plaintiff  would  have  been  able  to  recover  in  a  single 
action  all  damages  he  had  suffered  from  the  wrongful  acts  of  the 
defendants,  if  the  Court  of  Appeals  had  treated  the  conspiracy  of 
the  defendants  to  do  those  acts  as  a  substantive  tort.  By  refus- 
ing to  treat  it  as  a  single  cause  of  action,  it  was  forced  to  sus- 
tain the  defendants'  demurrer,  and  to  compel  the  plaintiff  to 
institute    a    separate    suit    for    each    tortious   act    done    by    the 


^  ^Ihid.     Adopted  by  Sterling,   L.   J.   in   Giblan  v.   Nat.   Amal.   Lab. 

Union  (1903)  2  K.  B.  600,  621. 

2  Chalmers-Hunt,  The  Law  Relating  to  Trade  Unions,  p.  114. 

3  In  Mogul  Steamship  Co.  v.  McGregor,  Gow  &  Co.  (1888)  21  Q.  B. 
D.  at  p.  549,  Lord  Coleridge  said:  "If  tlie  combination  is  unlawful,  then 
the  parties  to  it  commit  a  misdemeanor,  and  are  offenders  against  the 
State;  and  if,  as  the  result  of  such  an  unlawful  combination  and  misde- 
meanor, a  private  person  receives  a  private  injury,  that  gives  such  person 
a  right  of  private  action." 

In  Quinn  v.  Leathem  (1901)  A.  C.  495,  at  p.  528,  Lord  Brampton  said: 
"A  conspiracy  may  be  punished  criminally  by  indictment,  or  civilly  by 
an  action  on  the  case  in  the  nature  of  conspiracy  if  damage  has  been  occa- 
sioned to  the  person  against  whom  it  is  directed.  *  *  *  The  essential 
elements,  whether  of  a  criminal  or  of  an  actionable  conspiracy,  are,  in  my 
opinion,  the  same,  though  to  sustain  an  action  special  damage  must  be 
proved." 

<  Gage  V.  State  (1903)  24  Oh.  C.  C.  R.  724,  727. 

6  (1905)  182  N.  Y.  499.  75  N.  E.  536. 
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defendants,  or  either  of  them,  in  carrying  out  the  conspiracy. 
The  learned  judges,  who  were  responsible  for  such  a  result, 
appear  to  have  ignored  what  Mr.  Justice  Blackburn  called 
"the  general  principle  of  convenience  which  is  expressed  in  the 
maxim,  ^Interest  reipublicae  ut  sit  finis  litium.'"  ^ 

Francis  M.  Burdick. 
New  York. 

1  Brinsmead  ti.  Harrison  (1872)  L.  R.  7  C.  P.  547,  553,  41  L.  J.  C.  P.  19. 
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Lord  Coke  gave  us  a  phrase  that  is  worth  remembering  in 
these  days  of  innumerable  reports:  Melius  est  peter e  fontes  quam 
sectari  rivulos.  It  is  better  to  seek  the  fountains  of  truth  than  to 
meander  along  the  brooks  that  flow  from  them.  Let  us  there- 
fore consider  the  origin,  and  see  what  we  can  find  to  enlighten 
the  present. 

In  the  Roman  law,  the  appeal  took  up  the  whole  cause.  When 
we  read  in  the  Book  of  Acts  that  St.  Paul  appealed  to  Caesar  it 
did  not  mean  that  the  Emperor's  court  at  Rome  would  examine 
whether  Judge  Felix  had  committed  reversible  error,  but  that  the 
whole  cause  should  be  "reserved  for  the  hearing  of  Augustus." 
The  Centurion  who  took  the  Apostle  to  Rome,  acted  under  what 
the  old  lawyers  called  "'habeas  corpus  cum  causa." 

The  English  Courts  of  equity  and  admiralty  adopted  this 
practice  from  the  civil  law.  The  Federal  Courts  in  this  country 
sitting  in  admiralty  or  in  equity,  and  all  state  courts  which  have 
a  separate  equity  jurisprudence  still  preserve  it.  At  common  law 
the  appellate  practice  was  originally  the  same,  though  the  methods 
were  different.  Stephen  lays  it  down  in  his  great  book  on  Plead- 
ing (page  119): 

"It  is,  however,  a  principle  necessary  to  be  understood  in  order  to 
have  a  right  apprehension  of  the  nature  of  writs  of  error,  that  judges  are 
in  contemplation  of  law  bound,  before  in  any  case  they  give  judgment, 
to  examine  the  whole  record,  and  then  to  judge  either  for  the  plaintiff 
or  defendant  according  to  the  legal  right  as  it  may  on  the  whole  appear." 

Originally  at  common  law  under  the  system  of  special  pleading 
which  prevailed,  the  controversy  of  fact  between  the  parties  was 
narrowed  by  the  pleadings  to  a  single  material  issue.  The  verdict 
of  the  jury  determined  this.  That  became  a  part  of  the  record, 
and  then  the  court  in  banc  determined  what  judgment  should  be 
rendered  upon  the  pleadings,  and  the  findings  of  the  jury  upon  the 
issue  of  fact.  The  evidence  on  the  trial  did  not  become  a  part  of 
the  record.  When  the  facts  were  comphcated  so  that  the  true 
nature  of  them  did  not  sufficiently  appear  from  the  pleadings,  a 
special  verdict  was  found.  This  was  analogous  to  the  special 
findings  of  a  trial  judge  or  referee  under  our  system.  It  became 
a  part  of  the  record,  and  the  court  then  rendered  judgment  upon 
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it,  and  any  court  of  error  examined  the  whole  record  and  gave 
final  judgment  thereon  according  to  its  view  of  the  law  as  applicable 
to  the  facts  appearing  on  the  record.  The  introduction  of  the 
plea  of  the  general  issue  deprived  the  appellate  court  of  the  in- 
formation which  before  had  been  furnished  by  the  pleadings  in 
the  case,  and  by  the  verdict  on  the  single  issue  which  they  had 
raised.  Accordingly  it  became  the  practice  when  a  case  was  to 
be  reviewed  before  the  full  bench,  that  the  trial  judge  should 
report  the  facts.  Provision  had  also  been  made  for  a  bill  of 
exceptions  which  should  enable  any  rulings  of  the  trial  court  to 
be  presented  to  the  appellate  court.  When  this  new  system  was 
introduced,  the  question  at  once  arose  as  to  how  the  appellate 
court  should  deal  with  the  bill  of  exceptions,  and  with  the  record 
of  which  it  formed  a  part.  The  rule  originally  adopted  is  thus 
stated  by  Stephen  (page  121): 

"With  respect  to  the  writ  of  error  of  this  latter  description  it  is  further 
to  be  observed  that  it  cannot  be  supported  unless  the  error  in  law  be  of  a 
substantial  kind." 

Accordingly  the  appellate  courts  for  a  time  still  continued  to 
give  judgment  upon  the  merits.  But  at  a  later  period  the  English 
Court  of  Exchequer  adopted  the  rule  that  any  mistake  of  the  trial 
court  must  be  presumed  to  have  worked  injury.  This  rule  is 
stated  and  illustrated  in  Section  21  of  Wigmore  on  Evidence. 
In  Section  9  the  same  author  expresses  the  manner  in  which  this 
rule  has  been  administered  in  the  following  forcible  language: 

"The  most  trifling  error  'works  a  reversal'  in  the  same  wizard-like 
manner  that  the  mispronounced  word  in  the  superstitious  formulas  of 
the  Germanic  litigation  lost  for  the  party  his  cause.  The  modern 
doctrine  is  the  more  discreditable  of  the  two.  They  knew  no  better  then. 
We  do  know  better,  yet  we  preserve  this  technical  trumpery." 

So  far  have  the  courts  gone  in  this  respect  that  exceptions  are 
now  permitted  to  the  use  of  language  by  counsel  which  the  opposite 
counsel  conceives  to  be  unfair,  and  judgments  have  actually  been 
reversed,  not  because  the  cause  was  not  rightly  decided  in  the 
court  below,  but  because  one  of  the  lawyers  overstepped  what  the 
appellate  court  considered  the  limit  of  fair  argument.' 

In  short  the  trial  of  a  case  under  this  system  has  become  a 
game,  and  if  one  of  the  lawyers  violates  the  rule  of  the  game  it 
must  be  played  over  again. 

>Union  Pacific  R.  R.  Co.  v  Field  (1905)  137  Fed.  14. 
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When  David  Dudley  Field  drafted  a  Code  of  Practice  for  this 
state  he  drafted  sections  which  the  Legislature  enacted,  in  the 
Code  of  Procedure,  as  follows  : 

"Section  323.  Writs  of  error  in  civil  causes  as  they  have  hitherto 
existed  are  abolished,  and  the  only  method  of  reviewing  the  judgment 
or  order  in  a  civil  action  shall  be  that  prescribed  by  this  title." 

"Section  325.  Any  party  aggrieved  may  appeal  in  the  cases  pre- 
scribed in  this  title." 

The  original  Code  took  effect  on  the  first  day  of  July,  1848. 

It  was  undoubtedly  Field's  intention  to  give  to  the  appellate 
courts  which  were  provided  in  this  code,  the  same  jurisdiction 
that  our  courts  had  always  exercised  on  appeal,  that  is  to  say,  to 
consider  the  whole  record  on  the  merits,  and  to  give  final  judgment 
according  to  the  merits.     Accordingly  it  was  provided  in  Section 

330: 

"Upon  an  appeal  from  a  judgment  or  order  the  Appellate  Court  may 
reverse,  affirm  or  modify  the  judgment  or  order  appealed  from  in  the 
respect  mentioned  in  the  Notice  of  Appeal,  and  may  //  necessary  or  proper 
order  a  new  trial." 

Then  the  question  arose,  when  is  it  necessary  or  proper  to 
order  a  new  trial?  In  Astor  v.  L'Amoreux^  the  New  York  Supe- 
rior Court  held  that  under  this  section  it  had  the  right  to  render 
final  judgment  upon  the  appeal.  But  the  Court  of  Appeals  re- 
versed this  reasonable  judgment  and  held,  notwithstanding  the 
express  language  of  the  Code,  that  the  Superior  Court  had  no 
power  to  do  this.  Accordingly  a  new  trial  was  ordered.^  The 
progressive  lawyers,  however,  continued  to  claim  that  the  appel- 
late court  had  power  to  render  final  judgment  in  equity  cases. 
But  again  the  Court  of  Appeals,  which  from  the  beginning  showed 
little  sympathy  with  the  new  Code,  overruled  the  contention,  and 
held  in  GriJJin  v.  Marquardt^  that  final  judgment  should  be  ren- 
dered only  in  cases  "where  it  is  entirely  plain,  either  from  the 
pleadings  or  from  the  very  nature  of  the  controversy,  that  the 
party  against  whom  the  reversal  is  pronounced  cannot  prevail 
in  the  suit." 

The  effect  of  this  decision  has  been  prejudicial  to  the  interests 
of  justice.  In  a  recent  decision  of  the  Court  of  Appeals,  Walters 
V.  Syracuse  Rapid  Transit  Co.,*  the  Court  said: 

'  (1851)  4  Sandf.  524. 
2(i853)8N.  Y.  107. 
M1858)  17  N.  Y.  28,  33. 
M1904)  178  N.  Y.  50,  53. 
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"Moreover,  it  frequently  happens  that  cases  appear  and  reappear  in 
this  court,  after  three  or  four  trials,  where  the  plaintiff  on  every  trial  has 
changed  his  testimony  in  order  to  meet  the  varying  fortunes  of  the  case 
upon  appeal.  It  often  happens  that  his  testimony  upon  the  second  trial 
is  directly  contrary  to  his  testimony  on  the  first  trial,  and,  when  it  is 
apparent  that  it  was  done  to  meet  the  decision  on  appeal  the  temptation 
to  hold  that  the  second  story  was  false  is  almost  irresistible.  Yet,  in 
just  such  cases  this  court  has  held  that  the  changes  and  contradictions 
in  the  plaintiff's  testimony,  the  motives  for  the  same,  and  the  truth  of 
the  last  version,  is  a  matter  for  the  consideration  of  the  jury." 

Another  recent  case,  that  of  Springer  v.  Westcott,"^  illustrates 
the  evils  to  which  this  rule  laid  down  in  the  Astor  case  has 
given  rise.  Here  the  htigation  lasted  ten  years.  There  were 
four  appeals  in  the  Supreme  Court  and  four  trials.  The  final 
recovery  was  for  the  full  amount  of  the  claim,  which  was  nine 
hundred  dollars,  the  value  of  the  contents  of  a  trunk.  Obviously 
the  expense  of  the  litigation  was  much  more  than  the  value  of  the 
sum  in  controversy. 

If  the  object  of  jurisprudence  is  to  defeat  the  peaceable  recovery 
of  just  claims  the  system  thus  administered  has  worked  admirably. 
But  if  its  object  be  to  promote  the  peaceable  adjustment  of  difTer- 
ences  between  man  and  man  it  is,  to  put  it  mildly,  not  a  brilliant 
success. 

At  a  recent  meeting  of  the  New  York  Bar  Association  the 
attention  of  the  Association  was  called  to  the  amendment  which 
was  suggested  by  President  Roosevelt's  Annual  Message  to  Con- 
gress, and  which  was  selected  for  consideration  at  the  joint  meeting 
of  the  Executive  and  Law  Reform  Committee,  namely : 

"No  judgment  shall  be  set  aside  or  new  trial  granted  in  any  case,  civil 
or  criminal,  on  the  ground  of  misdirection  of  the  jury  or  the  improper 
admission  or  rejection  of  evidence,  or  for  error  as  to  any  matter  of  plead- 
ing or  procedure  unless,  in  the  opinion  of  the  court  to  which  the  applica- 
tion is  made,  after  an  examination  of  the  entire  cause,  it  shall  affirma- 
tively appear  that  the  error  complained  of  has  resulted  in  a  miscarriage 
of  justice." 

Professor  HufTcut,  Dean  of  Cornell  University  Law  School, 
read  an  admirable  paper  in  support  of  this  proposed  amendment. 
The  lawyers  who  opposed  it  did  not  agree  as  to  their  reasons. 
One  of  them  said  that  under  Section  1003  of  the  Code  it  was 
unnecessary.  Another  said  that  it  was  revolutionary.  Both  these 
criticisms  cannot  be  just.     In  point  of  fact  neither  is.     Under 

1(1901)  166  N.  Y.  117. 
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Section  1003  of  the  Code,  an  error  of  the  trial  judge  "may  in  the 
discretion  of  the  court  which  reviews  it  be  disregarded,  if  that 
court  is  of  opinion  that  substantial  justice  does  not  require  that  a 
new  trial  should  be  granted."  No  doubt  this  section  if  it  had 
been  liberally  construed  by  the  appellate  courts  might  have  been 
effective  to  accomplish  the  result  intended.  But  unfortunately  it 
has  not,  and  there  is  need  for  further  legislation  on  the  subject. 
The  amendment  suggested  by  the  President  is  the  same  which 
was  suggested  by  Judge  Amidon  of  the  U.  S.  District  Court  for 
the  District  of  Dakota,  at  a  meeting  of  the  Minnesota  Bar  Asso- 
ciation, which  has  been  published  in  the  proceedings  of  that 
Association,  and  in  The  Outlook  for  July  14,  1906.  It  expresses 
substantially  the  rule  which  now  prevails  in  England  and  in  some 
of  the  States  of  the  Union,  notably  the  State  of  New  Hampshire. 
(See  Proceedings  New  Hampshire  Bar  Association,  1906;  Address 
by  Hon.  Samuel  C.  Eastman.) 

The  most  powerful  argument  for  its  adoption  is  that  there  is 
no  magic  in  a  second  trial.  The  evidence  on  the  first  is  certainly 
given  at  a  date  nearer  to  the  actual  occurrence  than  that  on  the 
second  can  be.  It  is  less  apt  to  be  biased  by  a  knowledge  of  what 
finally  appears  to  be  the  turning  point  in  the  case.  Again  it  often 
happens  that  witnesses  die  or  leave  the  jurisdiction  in  the  mean- 
time. In  no  respect  can  it  be  said  that  the  interest  of  justice  is 
promoted  by  attaching  such  special  importance  to  an  actual  retrial 
of  the  case.  Far  better  would  it  be  for  the  litigants,  and  in  the 
long  run  for  the  lawyers,  to  have  the  appellate  courts  render 
final  judgment  upon  the  evidence  presented  by  the  appeal  book. 

A  curious  instance  of  the  technical  and  narrow  construction 
which  courts  in  New  York  incline  to  put  even  upon  constitutional 
provisions  relating  to  practice  is  to  be  found  in  the  case  of 
Williamson  v.  Randolph.'-  In  this  case  Judge  Clark  had  decided 
an  action,  tried  before  him  without  a  jury,  and  had  filed  an 
opinion  stating  the  grounds  of  his  decision.  Before  the  decision 
was  signed  or  judgment  entered,  he  was  designated  a  Justice 
of  the  Appellate  Division.  Section  2  of  Article  6  of  the  Constitu- 
tion of  New  York  provides  that  no  Justice  of  the  Appellate  Divi- 
sion shall  exercise  any  of  the  powers  of  the  Justice  of  a  Supreme 
Court  other  than  those  of  a  Justice  out  of  court,  and  those  apper- 
taining to  the  Appellate  Division  or  to  the  hearing  and  decision 
of  motions  submitted  by  consent  of  counsel.  The  Court  held  that 
this  debarred  him  from  authenticating  by  his  signature  a  decision 

M1906)  III  App.  Div.  539. 
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that  he  had  made  before  his  designation  as  a  Justice  of  the  Appel- 
late Division.  It  would  seem  that  the  old  practice  of  entering  a 
judgment  nunc  pro  tunc  when  one  of  the  parties  has  died  after  the 
argument  and  before  a  decision,  might  well  have  been  resorted 
to;  or  that  it  might  well  have  been  held  that  the  mere  manual 
signature  of  a  decision  in  a  cause  already  decided  was  the  power 
of  a  Justice  out  of  court. 

Having  thus  held  that  Judge  Clarke  could  not  sign  the  decis- 
ion, the  question  arose,  what  should  be  done  with  the  case?  The 
evidence  had  all  been  taken  in  open  court  as  in  cases  at  law.  Sec- 
tion 3  of  Article  6  of  the  New  York  Constitution  provides  that 
"the  testimony  in  equity  cases  shall  be  taken  in  hke  manner  as 
in  cases  at  law."  The  object  of  this  provision  was  to  prevent 
the  taking  of  testimony  in  equity  cases  before  a  Master  in  the 
manner  in  which  testimony  was  originally  taken  in  Chancery. 
It  would  seem  that  the  court  might  well  have  held  that  as  the 
testimony  had  been  taken  in  open  court  before  a  judge  the  Con- 
stitution did  not  prevent  its  standing  as  testimony  in  the  case. 
However  the  Court  again  apphed  a  strict  construction,  and  held 
that  the  cause  must  be  tried  de  novo. 

Another  instance  of  the  same  disposition  to  dispose  of  appeals 
on  technical  grounds  is  to  be  found  in  Ceballos  v.  Munson  Steam- 
ship Line.^  In  this  case  it  was  held  that  the  Appellate  Division 
could  not  review  questions  of  fact  upon  appeal  from  an  order 
denying  a  new  trial,  for  the  reason  that  there  was  no  certificate 
in  the  case  showing  that  it  contained  all  the  evidence.'  This 
ruUng  would  seem  to  amount  to  a  judicial  repeal  of  the  second 
sentence  of  Section  997  of  the  Code.     That  sentence  is  as  follows: 

"The  case  must  contain  so  much  of  the  evidence  and  other  proceed- 
ings upon  the  trial  as  is  material  to  the  questions  to  be  raised  thereby." 

No  other  evidence  should  be  inserted.  To  say  that  the  Ap- 
pellate Division  will  not  review  on  the  facts,  unless  the  case  on 
appeal  contains  all  the  evidence,  is  an  absolute  violation  of  the 
right  of  the  defeated  party  to  review  under  this  section  of  the  Code. 

The  decision  would  also  seem  to  be  an  attempt  to  overrule  the 
Court  of  Appeals  in  Rosenstein  v.  Fox.^ 

Attention  is  especially  called  to  these  two  recent  decisions 
because  they  seem  to  indicate  a  tendency  on  the  part  of  appellate 

'  (1906)  112  App  Div.  352. 

*  An  appeal  to  the  Court  of  Appeals  was  taken  from  this  judgment, 
but  the  controversy  has  been  settled  and  the  appeal  withdrawn. 
3(1896)  150N.  Y.  354. 
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courts  in  the  State  of  New  York  to  render  judgment  upon  technical 
grounds.  Legislation  of  the  character  which  has  been  considered 
in  this  article  may  do  something  to  correct  this  tendency.  But 
after  all  the  best  corrective  is  to  be  found  in  the  development  of  a 
higher  professional  standard  among  members  of  the  bar. 

A  lawyer  whose  first  thought  is  to  win  his  case  on  a  technicality 
and  not  on  the  merits  may  be  a  sharp  attorney,  but  will  never  be  a 
first  rate  lawyer.  In  every  other  profession  clever  tricks  are 
discredited.  They  ought  to  be  in  ours.  The  machinery  of  the 
courts  should  be  so  constructed  and  administered  as  to  make  their 
success  impossible,  and  to  do  justice  to  every  litigant  according  to 
the  merits  of  his  cause.  After  all,  lawyers  are  made  for  clients 
— not  cUents  for  lawyers. 

Everett  P.  Wheeler. 
New  York. 


A   HISTORICAL   SKETCH   OF   MOHAMMEDAN 
JURISPRUDENCE. 

III.    The  "  Jurists,"  the  Modern  Writers,  and  the  British 
Indian  Courts. 

At  the  time  of  the  Prophet's  death,  however,  the  claims  of 
*Ali  according  to  accepted  history  were  not  openly  put  forward, 
and  Abu  Bakr  was  elected  the  first  Cahph.  He  was  the  head  of 
the  State,  and  as  Imam  he  led  the  Friday  prayers.  He  was  no 
doubt  in  his  capacity  of  Caliph,  the  chief  executive  authority, 
but  he  had  no  sovereign  power  nor  any  royal  prerogative.  He 
was  simply  the  principal  magistrate  to  carry  out  the  injunctions 
of  the  Qur'an,  and  the  ordinances  of  the  Prophet.  He  had  no 
legislative  functions,  for  God  alone  is  the  Legislator  in  Islam. 
The  Mohammedan  community  was  to  be  governed  in  the  main 
on  the  principles  already  laid  down  for  the  purpose.  Hence  the 
necessity  of  collecting  the  verses  of  the  Qur'an  and  the  precepts 
and  precedents  of  the  Prophet  forced  itself  upon  the  attention  of 
the  early  Mushms. 

The  texts  of  the  Qur'an  during  the  hfetime  of  the  Prophet 
had  been  preserved  either  in  the  memories  of  his  Companions  or 
inscribed  on  bones,  date-leaves  and  tablets  of  stone.  In  an  expe- 
dition against  the  impostor  Musaihmah,  a  large  number  of  the 
reciters  of  the  Qur'an  {Qurrd')  were  slain,  and  at  the  suggestion 
of  Omar,  Abu  Bakr  had  the  divine  Book  collected.  Zaid,  who 
used  to  be  constantly  with  the  Prophet  and  often  acted  as  his 
amanuensis,  was  employed  at  this  task  which  he  accomplished 
between  A.  H.  ii  and  14.  But  several  different  versions  and 
readings  of  this  edition  soon  crept  into  use,  and  Othman,  the  third 
Caliph,  perceiving  the  need  for  a  correct  version  again  utihzed  the 
services  of  Zaid  in  revising  the  first  edition.  On  the  revision 
being  completed  Othman  caused  all  the  remaining  editions  to  be 
destroyed,  and  it  is  due  to  this  fact  that  at  the  present  day  only 
one  authentic  and  uniform  text  is  in  use  throughout  the  Moslem 
world. 

The  sayings  and  decisions  of  the  Prophet  were  not,  however, 
collected  by  the  authority  of  the  State  as  was  done  in  the  case  of 
the  Qur'dn.  What  the  reason  was  can  only  be  conjectured. 
Their  collection  was  left  to  the  piety  and  private  enterprise  of 
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the  Mohammedans.     Men  that  were  most  learned  in  the  tradi- 
tions soon  gathered  round  them  an  increasing  band  of  students 
eager  to  learn  and  store  up  every  saying  of  the  Prophet,  and  it 
seems  that  this  very  zeal  gave  rise  to  many  a  false  and  inaccurate 
tradition;   for  Omar,  during  his  Caliphate,  discouraged  and  even 
stopped  for  some  time  the  reporting  of  traditions.     But  his  action 
had  only  a  temporary  effect  and  the  study  of  traditions  continued 
with  the  progress  of  time  to  be  pursued  with  all  the  greater  vigor. 
The  traditionists,  however,  were  not  necessarily  jurists.     Among 
those  who  by  their  learning  and  aptitude  in  deducing  rules  of 
secular  and  canon  law  acquired  eminence  among  the  Companions 
of  the  Prophet,  the  names  of  'Ali,  Omar,  Ibn  'Umar,  Ibn  Mas'iid 
and  Ibn  'Abbas,  stand  out  most  prominent,  and  many  important 
principles   of   Mohammedan   jurisprudence   are   based   on   their 
opinion.     Ibn  Mas'iid  for  a  long  time  gave  lectures  in  Hadith  and 
law  at  Kilfah,  while  other  jurists  and  traditionists  carried  on  the 
work  of  teaching  at  Medina.     These  two  places,  especially  the 
latter,  continued  for  a  long  time  to  be  the  seats  of  sacred  learning. 
Of  Ibn  Mas'ud's  pupils  the  names  of  'Alqamah  and  Aswad  are 
the  best  kno\\'n.     On  Ibn  Mas'ud's  death  'Alqamah  occupied  the 
professorial  seat,  and  when  the  latter  died  he  was  succeeded  by 
Aswad.     On  Aswad's  death  the  mantle  of  the  teacher  fell  on  the 
shoulders  of  the  famous  Ibrahim  an-Naka'i,  who  was  known  as 
"the  jurist  of  'Iraq."     Ibraliim  is  reported  to  have  made  a  collec- 
tion of  the  principles  of  law  that  had  been  hitherto  estabhshed, 
and   Hammad,   under  whom  Abii  Hanifah  afterwards  studied 
jurisprudence,  had  a  copy  of  this  collection.     The  study  of  the 
traditions  was  the  especial  feature  of  the  Medinite  School,  though 
it  is  not  to  be  supposed  that  other  jurists  in  any  way  overlooked  or 
minimized  the  importance  of  this  subject  which  is  one  of  the  two 
fundamental  sources  of  law.     A  jurist  must  be  learned  in  the  tra- 
ditions, though  every  traditionist  was  not  a  jurist.     The  mode  of 
teaching  the  traditions  was  like  this:  The  teacher  or  reciter  used 
to  call  out  from  his  seat,  "It  was  related  to  me  by  so  and  so,  to 
whom  it  was  related  by  so  and  so     *    *     *     that  the  Prophet  of 
God  said  this    *     *     *."     The  students  would  then  take  down 
word  for  word  the  tradition  as  well  as  the  chain  of  authorities  with 
which  it  was  prefaced.     The  statement  of  authorities  was  called 
Isnad,  and  as  time  receded  from  the  age  of  the  Prophet  the  chain 
of  narrators  consequently  lengthened. 

For  some  time  after  the  death  of  the  Prophet  no  Qadhi  was 
appointed,  and  Abii  Bakr  himself  had  to  administer  justice  as  the 
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Prophet  had  done.  But  when  the  poHtical  affairs  of  the  com- 
munity increased  and  pressed  upon  his  time,  he  delegated  his 
judicial  functions  to  Omar.  Abu  Bakr  was  the  first  to  estabhsh 
a  prison-house  for  the  malefactors.  But  it  was  during  the  Caliph- 
ate of  Omar  that  the  Qadhi  was  appointed,  and  he  enforced  the 
principle  that  the  majesty  of  law  was  supreme,  and  the  adminis- 
tration of  justice  must  be  above  the  suspicion  of  subservience  to 
executive  authority.  He  had  once  a  law-suit  against  a  Jew,  and 
both  of  them  went  to  the  Qadhi  who,  however,  on  seeing  the 
Cahph  rose  in  his  seat  out  of  deference.  Omar  considered  this  to 
be  such  an  unpardonable  weakness  on  his  part  that  he  dismissed 
him  from  office.  It  does  not  appear  that  during  Omar's  time  the 
power  and  jurisdiction  of  the  Qadhi  were  properly  defined  or  any 
distinct  machinery  provided  for  the  execution  of  decrees  and 
sentences.  It  is  reported  in  history  that  a  son  of  Omar  was,  dur- 
ing his  Cahphate,  proved  guilty  of  drinking  hquor,  and  he  himself 
administered  to  him  eighty  stripes,  the  sentence  prescribed  by 
the  law,  in  consequence  of  which  the  offender  died.  By  the  time  of 
'All  the  jurisdiction  of  the  Qadhi  and  the  legal  procedure  appear  to 
have  acquired  a  greater  fixity  and  certainty.  He  once  lost  a  coat 
of  mail,  and  some  time  after,  seeing  it  with  a  Jew  recognized  it 
as  his  owTi  and  took  the  Jew  to  the  Qadhi.  The  Qadhi  called 
upon  'All  to  produce  evidence  in  support  of  his  claim,  but  his  only 
witness  was  his  slave,  and  his  testimony  was  not  admissible  in  law. 
Thereupon  the  Jew  took  the  oath  that  the  coat  of  mail  was  his, 
and  'Ah's  suit  was  dismissed.  The  Jew,  however,  was  so  much 
impressed  by  the  humihty  of  the  Caliph  and  the  independence 
of  the  Judge,  that  he  is  said  to  have  repented  and  restored  the 
coat  to  'Ah,  to  whom  it  in  fact  belonged,  and  embraced  Islam. 
'Ah,  the  fourth  Cahph,  was  assassinated  in  40  A.H.,  and  this 
brought  to  a  close  the  age  of  "the  rightly-guided  Caliphs."  This 
period,  from  the  point  of  view  of  jurisprudence,  was  characterized 
by  a  close  adherence  to  the  spirit  of  the  ordinances  of  Islam. 
Law  was  administered  either  by  the  head  of  the  State  and  the 
Church  or  under  his  direct  supervision.  The  hmits  of  Islam 
expanded  with  grovring  rapidity,  and  it  came  into  contact  with 
the  laws  and  customs  of  the  different  subject  nations.  The  first 
four  Cahphs  were  men  of  action  and  experience  of  the  world, 
and  jurisprudence  in  their  hands,  while  it  was  not  separated  from 
rehgion,  became  imbued  with  principles  of  practical  apphcation. 

The  first  act  of  the  Omayyad  dynasty,  their  successors,  was 
to  remove  the  seat  of  the  Caliphate  to  Damascus  outside  the  limits 


258  COLUMBIA   LAW  REVIEW. 

of  Arabia  proper.  The  Caliphs  were  still  al  the  head  of  the 
Church  and  the  State,  but  they  were  not  all  Companions  of  the 
Prophet,  nor  noted  for  their  knowledge  of  the  sacred  laws.  A 
bright  exception  must  be  noted  in  the  person  of  Omar  Ibn  'Abdi- 
l-'Aziz  who  was  remarkable  not  only  for  his  rigid  piety,  but  also 
for  his  extensive  knowledge  of  the  law  and  the  traditions.  There 
are  many  traditions  which  rest  upon  his  authority.  The  QadhI 
still  administered  justice  dm'ing  the  reign  of  the  Omayyads,  but 
the  study  of  jurisprudence  was  carried  on  in  the  lecture  rooms 
of  the  professors,  who  did  not  come  in  contact  with  the  practical 
concerns  of  the  administration  of  justice.  The  zeal,  however, 
for  the  study  of  law  did  not  abate,  and  during  the  latter  days  of 
the  Omayyads  it  was  largely  influenced  at  least  in  Traq  and 
Mesopotamia  by  the  newly-introduced  science  of  Divinity.  Scho- 
lastic logic  and  grammar  were  also  studied  as  sciences,  and  this 
recently-awakened  scientific  spirit  produced  its  effect  on  the  study 
of  jurisprudence.  The  distinction  of  first  classifying  the  law  under 
different  subjects  and  introducing  the  use  of  technical  phraseology 
and  arranging  the  different  sources  of  law  is  ascribed  to  Wasil  ibn 
'Ata',  the  founder  of  the  Mu'tazilah  sect.  But  the  work  he  did 
in  this  connection  was  but  elementary. 

With  the  fall  of  the  house  of  the  Omayyads  and  the  accession 
of  the  Abbdsides  to  power,  in  132  A.H.,  a  new  impetus  was  given 
to  the  study  of  jurisprudence.  The  Abbdside  Caliphs  loved  to 
patronise  learning  and  extended  special  encouragement  to  the 
jurists.  Soon  Bagdad  their  capital  became  the  center  of  culture 
and  attracted  jurists  and  traditionists  from  Hijdz,  Syria,  Mesopo- 
tamia and  other  parts  of  the  empire.  The  Abbdside  Cahphs  ap- 
pointed as  Qdhdis  men  noted  for  their  learning  and  legal  acumen, 
and  gave  them  handsome  salaries  and  a  high  place  of  dignity  in 
the  State.  During  this  period,  there  can  be  no  doubt,  the  study 
of  the  Greek  and  perhaps  Roman  literatures  and  sciences  came 
into  vogue,  and  some  writers,  especially  Mr.  Sheldon  Amos,  have 
asserted  that  the  Mohammedan  Jurisprudence  borrowed  largely 
from  Roman  Law.  Mr.  Amos's  inferences  are  mainly  derived 
from  certain  features  of  resemblance  which  the  one  system  bears 
to  the  other.  But  since  the  Mohammedan  legists  themselves 
make  no  allusion  to  the  Roman  Jurisprudence  and  their  theories 
altogether  exclude  its  recognition  as  a  factor  in  molding  the  Mo- 
hammedan Law,  no  useful  purpose  can  be  served  by  pressing  an 
inquir}'  of  this  nature. 

Ab\i  Hanifah  an-Nu'mdn  ibn  Thabit,  commonly  known  as 
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Imam  Abii  Hanifah,  was  born  in  80  A.H.,  during  the  time  of  the 
Omayyad  CaUph  'Abdu-1-Malik  and  died  at  an  advanced  age, 
eighteen  years  after  the  'Abbasides  came  to  power.  He  first 
studied  scholastic  divinity,  but  soon  abandoned  it  in  favor  of  juris- 
prudence. He  attended  the  lectures  of  Ja'far  as-Sadiq  and  of 
Hammad  the  first  of  whom,  a  descendant  of  the  Prophet,  w^as 
noted  for  his  great  learning  and  piety  and  is  regarded  as  an  Imam 
of  the  Shi'ah  School;  and  the  latter,  as  already  stated,  was  a 
disciple  of  IbraWm  an-Nakha'i  and  enjoyed  high  reputation  as  a 
jurist.  The  traditionists  from  whom  he  heard  traditions  were 
Ash-Sha'bi,  Qatadah,  Al-A'mash,  and  other  men  of  eminence  in 
that  branch  of  learning.  Abii  Hanifah  was  endowed  with 
talents  of  an  exceptional  nature  and  had  the  true  lawyer's  gift  of 
detecting  nice  distinctions.  He  possessed  remarkable  powers  of 
reasoning,  which,  combined  with  the  resources  of  a  retentive 
memory  and  a  clear  understanding,  brought  him  into  rapid  prom- 
inence as  a  master  of  jurisprudence.  Men  flocked  to  his  lectures, 
and  among  his  pupils  the  names  of  Abu  Yusuf,  Muhammad  and 
Zufar  are  intimately  connected  with  the  science  of  Mohammedan 
Law.  The  teachings  of  Abii  Hanifah  acquired  for  hinl  the  title 
of  "upholder  of  private  judgment"  and  his  School  of  Law  was  dis- 
tinguished by  that  epithet.  There  can  be  no  doubt  that  he  was 
considered  by  his  contemporaries  to  rely  less  upon  the  traditions 
in  arriving  at  legal  conclusions  and  more  upon  private  opinion 
than  the  other  jurists.  About  this  time,  however,  the  jurists  were 
broadly  divided  into  two  classes;  those  of  Hijaz  or  Arabia  Proper 
who  were  called  "the  upholders  of  the  traditions,"  and  those  of 
'Iraq  who  were  known  as  "upholders  of  private  opinion."  But, 
as  has  been  pointed  out,  notably  by  the  great  historian  Ibn  Khal- 
diin,  the  notion  that  Abii  Hanifah  lacked  a  sufficient  knowledge 
of  the  traditions  or  that  he  did  not  regard  them  as  a  legitimate 
source  of  law  is  unfounded  and  due  to  misconception.  He  ob- 
serves: "Some  prejudiced  men  say  that  some  of  the  Imams 
(especially  meaning  Abii  Hanifah)  had  a  scanty  knowledge  of  the 
traditions  and  that  is  the  reason  why  they  have  reported  so  few 
of  them.  This  cannot  be  true  regarding  the  great  Imams  because 
the  law  is  based  on  the  Qur'an  and  the  Sunnah  and  it  is  a  duty 
incumbent  on  them  to  seek  out  the  traditions.  But  some  among 
them  accept  only  a  small  number  of  traditions  because  of  the  se- 
verity of  the  tests  they  apply."'  In  sifting  the  traditions  Abii 
Hanifah  was  xmdoubtedly  more  strict  than  the  others,  and  the  tests 

'  Ibn  Khaldlin,  Buldq  edition,  Vol.  I,  p.  371. 
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that  he  apphed  to  them  resuhed  in  excluding  many  traditions 
wliich  the  people  generally  accepted  as  genuine.  Further,  the 
principles  that  he  laid  do-wTi  confined  within  a  narrow  compass 
the  traditions  from  which  a  rule  of  law  might  be  legitimately 
deduced.  It  is  said  that  he  felt  justified  in  acting  upon  eighteen 
traditions  only  out  of  the  great  mass  that  was  then  in  vogue. 

But  his  chief  work  lay  in  elaborating  theories  of  jurispru- 
dence. He  was  the  first  to  formulate  and  to  give  prominence  to 
the  doctrine  of  Qiyas  (analogical  deduction)  which,  however,  as  a 
principle  of  law  was  undoubtedly  in  practical  operation  before 
his  time.  But  he  found  that  arguments  based  strictly  upon  anal- 
ogy often  led  to  hardships  and  anomahes,  and  in  order  to  correct  its 
effect  in  such  cases  he  adopted  a  modifying  principle  called  Istihsan 
(///,  Preference),  which  bears  in  many  points  remarkable  resem- 
blance to  the  doctrines  of  Equity.  An  example  will  best  illustrate 
the  respective  operations  of  the  doctrines  of  Qiyas  and  of  Istihsan. 
A  contract  of  the  nature  of  sale  according  to  the  Mohammedan 
Law  in  order  to  be  valid  requires  that  the  subject-matter  must 
be  in  existence  at  the  time  of  the  contract.  Arguing  analogically, 
therefore,  a  contract  with  a  manufacturer  or  artisan  that  he  is  to 
supply  goods  of  a  particular  description  for  a  specified  price  (paid 
to  him)  would  be  invalid.  The  principle  of  Istihsan,  however, 
intervenes  and  estabUshes  the  legality  of  such  a  transaction  on 
the  ground  of  necessity  based  on  the  universal  practice  of  man- 
kind. Abu  Hanifah  also  extended  the  doctrine  of  Ijma'  (con- 
sensus of  opinion)  beyond  what  many  of  his  contemporaries  were 
willing  to  concede.  Some  were  of  opinion  that  the  validity  of 
Ijma'  as  a  source  of  law  should  be  confined  to  the  Companions  of 
the  Prophet,  and  others  would  extend  it  to  their  successors  but 
no  further.  Abii  Hanifah  affirmed  its  vaHdity  in  every  age.  He 
also  recognized  the  authority  of  local  customs  and  usages  ('Urf) 
as  an  independent  source  of  law.  It  is  laid  dow^n  in  Al-Ashbah- 
wan-Nadha'ir\-  "Many  decisions  of  law  are  based  on  usage  or  cus- 
tom, so  much  so  that  it  has  been  taken  as  a  principle  of  law." 
The  Qur'an  and  the  precepts  of  the  Prophet  were  with  him  as  with 
all  other  jurists,  the  primary  sources,  Ijma'  coming  next  to  them, 
and  analogy,  equity  and  local  customs  being  regarded  merely  as 
secondary  sources.  In  the  work  that  Abii  Hanifah  did  in  the 
domain  of  Jurisprudence  he  was  assisted  by  many  able  disciples, 
some  of  whom  have  already  been  mentioned.  He  also  instituted 
a  committee  consisting  of  forty  men  from  among  his  principal 

>  Lucknow  edition,  p.  ii6. 
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disciples  for  the  codification  of  the  laws.  Of  this  committee 
Yahya  Ibn  Abi  Za'idah,  Hafs  ibn  Ghiyath,  Abii  Yusuf,  Da'iid 
at-Ta'i,  Habban  and  Mandal  were  men  of  great  reputation  as 
traditionists,  Zufar  was  noted  for  his  power  of  deducing  rules  of 
law  and  Qasim  ibn  Nu'aim  and  Muhammad  were  great  Arabic 
Scholars.  The  committee  used  to  discuss  any  practical  or  theo- 
retical question  that  arose  or  suggested  itself,  and  the  conclusions 
which  they  agreed  upon  after  a  full  and  free  debate  were  duly 
recorded.  It  took  thirty  years,  it  is  said,  for  the  code  to  be  com- 
pleted, but  each  part  as  it  was  finished  was  circulated  broadcast. 
The  entire  code  has  now  been  lost,  an  irreparable  loss  to  the  cause 
of  Mohammedan  Jurisprudence.  With  the  exception  of  his  con- 
tributions to  this  code,  it  is  doubtful  whether  Abu  Hanifah  wrote 
any  other  book,  for  Fiqhu-1-Akbar  cormnonly  attributed  to  him 
is  not  considered  by  the  best-informed  authorities  to  be  his  pro- 
duction. We  have,  however,  a  small  collection  of  traditions  based 
on  his  authority  and  called  Musnadu-1-Imam  Abi  Hanifah,  and  a 
letter  which  he  wrote  for  the  instruction  and  guidance  of  his  disciple 
Abii  Yiisuf  in  his  office  of  Qadhi  is  still  in  existence.  Abii  Yiisuf 
who  for  a  long  time  acted  as  the  Chief  Qadhi  of  Bagdad  wrote  a 
treatise  on  the  revenues.  The  book  testifies  to  his  great  abilities, 
resources  of  learning  and  independence  of  thought.  Muhammad 
the  other  well-known  disciple  of  Abii  Hanifah  was  a  copious 
writer,  but  only  some  of  his  books  are  available,  namely,  Al- 
Muwatta',  a  collection  of  traditions  arranged  according  to  sub- 
jects, Al-Jami'u-s-Saghir  and  Al-Jami'u-1-Kabir.  His  other  books 
Az-Ziyadat,  Kitabu-1-Hujaj,  Al-Mabsut,  Kitabu-s-Siyari-1-Kabir 
and  Kitabu-s-Siyari-s-Saghir  are  lost  to  us  though  frequent  refer- 
ences are  made  to  them  in  text-books  and  Fatawas.  Abii  Hanifah 
never  accepted  the  office  of  Qadhi,  and  Ibn  Hubairah,  the  Gov- 
ernor of  Kiifah,  had  him  flogged  because  he  refused  to  hold  it. 
Al-Mansiir  at  last  cast  him  into  prison  ostensibly  for  the  same 
reason,  and  there  the  great  jurist  expired,  having  been,  as  believed, 
poisoned  at  the  instance  of  CaHph.  He  was  held  in  such  esteem 
that  his  funeral  prayers,  it  is  reported,  were  said  for  ten  days,  and 
on  each  day  about  fifty  thousand  people  attended.  The  Mo- 
hammedans of  India,  Afghanistan  and  Turkey  are  mostly  Hanafis, 
and  the  followers  of  his  school  are  also  largely  found  in  Egypt, 
Arabia,  and  China. 

The  age  of  Abu  Hanifah  was  the  age  of  Jurists.  At  Medina, 
the  city  where  the  Prophet  fulfilled  his  mission  and  died,  a  great 
Imam  arose  in  the  person  of  Malik  Ibn  Anas.     We  have  seen  that 
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ever  since  the  death  of  the  Prophet  that  sacred  city  continued  to 
be  regarded  as  the  home  of  traditionary  learning.  Mahk  was 
born  there  in  95  A.H.,  and  there  he  studied  and  taught  and  did 
all  his  work.  In  his  time  he  was  looked  up  to  as  the  highest 
authority  in  Hadith,  and  his  fame  in  this  respect  has  not  suffered 
by  the  lapse  of  ages.  He  was  not  only  a  traditionist  but  a  jurist 
and  he  founded  a  school  of  law  which  exercised  great  influence 
in  his  Ufetime.  The  Moors  of  Spain  belonged  to  this  school 
and  it  still  counts  numerous  followers  in  Northern  Africa.  Mu- 
hammed,  the  disciple  of  Abu  Hanifah,  studied  traditions  under 
him  for  three  years.  His  doctrines  were  not,  however,  essentially 
different  from  those  of  Abii  Hanifah.  MaHk  leaned  more  upon 
traditions  and  the  usages  of  the  Prophet  and  the  precedents  estab- 
lished by  his  Companions.  He  upheld  the  exercise  of  judgment 
when  the  other  sources  failed  him.  Being  in  a  better  position 
than  Abii  Hanifah  to  be  acquainted  with  the  laws  as  laid  down  by 
the  Shabah  (Companions)  and  their  successors,  he  embodied  them 
more  largely  in  his  system.  He  attached  a  preponderating  weight 
to  the  usages  and  customs  ('urf)  of  Medina,  relying  on  the  pre- 
sumption that  they  must  have  been  transmitted  from  the  time 
of  the  Prophet.  He  established  a  principle  corresponding  to  that 
of  Abii  Hanifah's  Istihsan,  but  of  greater  freedom  and  certainty  of 
operation,  namely,  that  of  pubhc  welfare  or  advantage  (Istislah) 
as  a  basis  of  private  judgment  (or  Ra'y)*,  Malik  Ibn  Anas  died 
twenty-nine  years  after  Abii  Hanifah.  Imdm  MaHk's  Al-Muwatta', 
a  collection  of  traditions,  is  well  known  and  contains  about  three 
hundred  traditions. 

Among  Mdhk's  pupils,  Muhammad  Ibn  Idris  Ash-Shafi'i 
attained  even  greater  eminence  as  a  Jurist  than  the  master  him- 
self. He  was  born  in  Palestine  in  150  A.H.,  and  was  of  the  same 
stock  as  the  Prophet,  being  descended  from  'Abdu-1-Muttabil,  the 
grand-father  of  the  Prophet.  He  attended  lectures  on  law  and 
traditions  not  only  of  Malik  Ibn  Anas  but  of  other  noted  doctors 
in  law  including  Muhammad,  the  disciple  of  Abii  Hanifah.  At 
an  early  age  he  evinced  proofs  of  great  talents,  and  while  still  a 
youth  he  was  held  competent  to  deliver  lectures  in  jurisprudence. 
His  fame  spread  far  and  wide  and  his  doctrines  found  great  vogue. 
The  school  of  law  with  which  his  name  is  associated  takes  rank,  in 
the  number  and  importance  of  its  followers,  next  only  to  the 

'  Adhudi's  Commentary  on  the  Mukhtasar  of  Ibn  Hdjib,  and  A] 
Mankhlil  of  Imdm  Muhammad  al-Ghazzd,H,  MSS.,  Bohar  Collection, 
Imperial  Library. 
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Hanafite  school.  In  his  attitude  towards  the  traditions,  Ash- 
Shafi'i  struck  the  via  media  between  MaHk  and  Abu  Hanifah. 
He  was  more  discriminating  than  Malik  in  accepting  the  tradi- 
tions and  less  severe  and  fastidious  than  Abu  Hanifah  in  this  con- 
nection. He  allowed  greater  scope  and  extension  to  Ijma'  (con- 
sensus of  opinion)  than  even  either  of  them,  putting  a  hberal  and 
workable  interpretation  on  the  well-known  dictum  of  the  Prophet 
"My  people  will  never  agree  in  an  error."  If  a  rule  estabhshed 
by  Ijma',  either  in  the  form  of  usage  or  otherwise,  contradicted  a 
reputed  tradition  of  the  Prophet,  he  assumed  the  existence  of  a 
lost  tradition  which  must  have  given  rise  to  the  usage.  He  ac- 
cepted analogy  as  a  legitimate  basis  of  jurisprudence  but  rejected 
Mahk's  principle  of  pubhc  utility  and  Abu  Hanifah's  equity  of 
the  jurists  In  the  exercise  of  analogy  he  required  that  the  reason 
of  the  rule  ('Illah)  must  be  stated  either  in  the  text  itself  or  is  to 
be  clearly  inferred  therefrom.  Ash-Shafi'i  was  noted  for  his 
balance  of  judgment  and  moderation  of  \dews,  and  was  the  first 
to  write  a  treatise  on  Usui,  or  Principles.  Egypt  is  the  principal 
stronghold  of  his  doctrines,  but  his  followers  are  to  be  found  in 
other  parts  of  Africa,  in  Arabia  and  also  some  in  India,  specially 
in  Bombay  and  Madras. 

Among  the  scholars  who  attended  Ash-Shafi's  lectures,  Abu 
'Abdi-Uah  Ahmad  Ibn  Hanbal,  known  as  Imam  Hanbal,  took  up 
a  strong  reactionary  attitude  and  founded  the  fourth  and  the 
latest  of  the  Sunni  schools  of  Jurisprudence.  He  was  born  at 
Bagdad,  A.H.  164  and  studied  under  different  masters  including 
Shafi'i.  But  from  all  the  accounts  that  are  left  of  him  he  appears 
to  have  been  more  learned  in  the  traditions  than  in  the  science 
of  law.  As  a  traditionist  and  theologian  his  reputation  stood 
very  high,  and  in  the  number  of  traditions  that  he  recollected  no 
one  approached  him.  In  law  he  adhered  rigidly  to  the  traditions, 
a  much  larger  number  of  which  he  felt  himself  at  hberty  to  act 
upon  than  any  other  Doctor.  His  interpretation  of  them  was 
liberal  and  unbending,  and  he  allowed  httle  if  any  force  to  the 
doctrines  of  agreement  and  analogy.*  He  was  a  man  of  great 
piety  and  uncompromising  opinions,  and  was  cruelly  persecuted 
by  the  Cahph  Al-Ma'miin,  because  he  adhered  to  his  own  views 
on  certain  points  of  divinity  and  refused  to  conform  to  the  doc- 
trines that  had  found  favor  in  Court.  This  unjust  persecution 
served  only  to  enhance  the  great  reverence  in  which  he  was  held 
by  the  people,  and  it  is  said  that  when  he  died  in  241  A.H.,  80,000 
»  Al-Mankhul,  pp.  213-215  and  229.  '  Al-Mankhul,  p.  189. 
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men  and  60,000  women  attended  his  funeral.  His  followers  who 
were  regarded  as  reactionary  and  troublesome  were  persecuted 
from  time  to  time.  Now  his  school  consists  only  of  a  few  followers 
and  those  only  in  certain  parts  of  Arabia.  He  does  not  appear  to 
have  written  any  treatise  on  law  and  I  have  not  been  able  to  secure 
any  book — I  do  not  think  any  exists— which  embodies  his  doc- 
trines. All  that  one  can  learn  of  them  is  from  allusions  in  historical 
and  biographical  works,  and  from  occasional  references  in  the 
law-books  of  other  schools.  His  great  work,  a  collection  of  50,000 
traditions  reported  by  him  and  known  as  Masnadu-1-Imam 
Hanbal,  has  been  printed  in  Egj^t  and  forms  a  valuable  addition 
to  the  literature  on  the  subject.  But  one  has  only  to  glance  at  it 
to  perceive  that  the  book  which  is  not  even  arranged  according  to 
the  subjects  lacks  the  scientific  spirit. 

The  age  of  the  four  Imams  produced  other  teachers,  who  had 
for  some  time  a  considerable  following  of  their  own.  Among  them 
Sufyan  ath-Thauri  and  Da'iid  adh-Dhahiri  (the  Literahst)  at- 
tained eminence  as  Jurists.  But  their  systems  are  now  extinct 
and  do  not  call  for  any  notice  here.  Similarly,  having  regard  to 
the  hmitations  of  the  subject,  no  account  has  been  attempted  here 
of  the  growth  of  the  Sh'iah  School  of  Law. 

After  the  close  of  the  third  century  of  the  Hijrah,  however, 
there  has  been  no  one  who  has  succeeded  in  obtaining  recognition 
by  the  Mohammedan  w^orld  as  an  independent  thinker  in  the 
domain  of  Jurisprudence.  The  work  that  has  been  done  since, 
has  been  to  formulate  and  to  apply  the  principles  laid  down  by 
the  founders  of  the  Sunni  and  the  Shiah  schools.  With  the  lapse 
of  time  the  horizon  of  Mohammedan  juridical  thought  has  been 
closing  in  with  stricter  narrowness.  A  modern  Mohammedan  is 
limited  in  his  exposition  of  the  law  not  merely  to  the  general 
principles  enunciated  by  Abii  Hanifah  and  the  other  Imams,  but 
according  to  the  commonly  received  notion,  to  even  the  arguments 
and  conclusions  of  such  of  their  followers  as  are  admitted  to  have 
attained  a  certain  rank  as  Jurists.  The  Mohammedan  law  in 
theory  is  a  completed  science,  and  some  go  so  far  as  to  say  that  the 
ancient  doctors  of  law  have  anticipated  every  question  and  laid 
down  a  rule  for  its  solution.  The  more  correct  doctrine  is,  as  we 
shall  see,  that  the  principles  which  they  have  laid  down,  would, 
if  properly  apphed,  furnish  a  clue  to  every  legal  problem.  The 
doctors  below  the  rank  of  the  founders  of  the  different  schools  have 
been  assigned  as  it  were  their  respective  spheres  of  jurisdiction 
beyond  which  their  opinions  would  be  so  to  speak  ultra  vires. 
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The  classification  of  the  jurists  runs  thus : 

(i)  Mujtahidiin  (Doctors-in-law)  of  the  first  degree.  These 
have  an  absolute  and  independent  power  of  exposition 
of  the  law.  They  are  not  hampered  by  any  rules  or 
limitations  in  the  interpretation  of  a  text  of  the  Qur'an, 
or  in  rejecting  or  accepting  the  genuineness  of  a  tradi- 
tion. They  have  uncontrolled  discretion  in  formu- 
lating theories  and  laying  down  principles  of  jurispru- 
dence. This  high  rank  has  in  the  Sunni  Schools  been 
conceded  only  to  Imam  Abii  Hanifah,  Mahk,  Shafi'i 
and  Hanbal. 

(2)  Majtahidun  of  the  second  degree.  They  were  among 
the  immediate  disciples  of  those  of  the  first  degree. 
Abii  Yiisuf,  Muhammad,  and  Zufar,  in  the  Hanafi 
school;  Nawawi,  Ibnu-s-Salah  and  Suyiiti  in  the 
Shafi'i;  and  Ibn  'Abdi-l-Barr  and  Abu  Bakr  ibnu-1- 
A'rabi  in  the  Mahki  school.  These  Mujtahids  were 
to  follow  the  fundamental  principles  laid  down  by  their 
masters,  but  they  were  not  bound  to  follow  them  in  their 
arguments  or  the  mode  of  applying  the  principles. 

(3)  Mujtahidiin  of  the  third  degree.  Their  function  is 
to  explain  the  principles  by  arguments  and  illustra- 
tions, and  to  apply  them  to  particular  cases.  To 
this  class  belonged  Nasafi. 

The  last  rank  of  Mujtahids  is  again  subdivided  into  several 
grades : 

(a)  Those  who  have  the  power  of  exercising  their  judg- 
ment according  to  the  principles  of  their  respec- 
tive Schools,  in  questions  upon  which  there  is  no 
opinion  recorded  of  the  jurists  of  a  higher  rank. 
To  this  rank  among  the  Hanafis  belonged  Abii 
Bakr-al  Khassaf,  Tahawi  Takhru-1-Islam  Bazdoui 
and  Qadhi  Khan. 

(&)  Those  that  are  permitted  to  draw  legal  inferences  and 
conclusions  from  authorities  of  a  higher  degree,  and 
explain  and  illustrate  what  has  been  left  doubtful 
or  general.  Fakhru-d-Din  ar-Razi  was  a  jurist  of  this 
class. 

(c)  Those  who  are  entitled  merely  to  discriminate  which 
of  the  two  conflicting  opinions  held  by  jurists  of  a 
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higher  rank  is   correct.     Quduri  and  the  author  of 
Hidayah  belong  to  this  class. 

{(l)  T'hose  who  are  competent  to  pass  opinion  as  to  which 
of  the  two  conflicting  views  is  stronger  or  weaker 
than  the  other.  To  this  class  belonged  the  authors 
of  Durru-1-Mukhtar  and  Wiqayah. 

The  above  classification  and  limitations,  however,  apply  only 
to  those  who  profess  to  belong  to  a  particular  school  of  law. 

The  popular  behef  is  that  the  list  of  jurisconsults  of  the  first 
rank  has  been  closed  and  no  new  teachers  like  Abu  Hanifah, 
Shafi'i,  Mahk,  Hanbal,  or  even  of  the  third  rank  hke  Nasafi  will 
arise  again.  But  Bahru  l-'Ulum,  the  eminent  commentator  of 
Musallamu-th-Thubut,  Tciernng  to  this  notion,  observes,"  There  are 
men  who  say  that  after  Nasafi  there  can  be  no  doctor  of  the  third 
class,  and  that  as  to  the  first  class  it  came  to  an  end  with  the  four 
Imams,  and  consequently  it  Hes  with  everyone  to  follow  one  of 
them.  But  all  this  is  a  mere  fancy  and  they  cannot  support  it  by 
argument.  These  men  do  not  know  or  mind  what  they  say.  To 
them  apphes  the  saying  of  the  Prophet,  'They  pass  opinions  vnih- 
out  knowledge,  and  not  only  they  themselves  go  wrong  but  lead 
others  astray.'" 

The  Mohammedan  jurisprudence  as  we  have  seen  does  not 
accept  legislation  by  the  State  as  a  legitimate  source  of  law.  Nor 
does  it  admit  the  principle  of  judge-made  law.  The  Qadhi's  legal 
pronouncements  were  binding  only  for  the  decision  of  the  particu- 
lar case  before  him,  but  had  no  value  as  a  precedent.  His  judg- 
ments were  not  even  reported  under  the  authority  of  the  State. 
No  doubt  some  books  of  Fatawa  hke  that  of  the  celebrated  Qadhi 
Khan  contain  dicta  of  distinguished  judges,  but  these  are  stated 
merely  as  their  opinions  on  abstract  questions  of  law.  The  au- 
thority of  a  collection  of  this  description  is  derived  not  from  the 
judicial  office  of  its  author  but  from  the  position  he  occupied  in 
the  rank  of  jurists.  If,  therefore,  we  bear  in  our  minds  that  in  the 
Qur'an  and  the  Hadith  the  enunciation  of  law  is  confined  to  a  few 
general  principles  and  elementary  rules,  it  becomes  obvious  that 
the  Mohammedan  jurisprudence  has  been  largely  built  up  by 
means  of  juristic  deductions.  This  result  it  may  well  be  con- 
tended is  entirely  in  harmony  with  the  doctrine  of  lima'  which, 
according  to  the  accepted  opinion,  holds  good  in  all  ages.  There 
has  been,  however,  a  tendency  as  already  noticed,  on  the  part 
of  a  few  isolated  theorists,  afraid  lest  the  progress  of  time  might 
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introduce  innovations  to  wrap  away  the  Science  of  Mohammedan 
Law  as  it  were  in  the  shroud  of  the  past  by  making  a  final  and 
conclusive  classification  of  the  Mujtahids. 

With  the  establishment  of  the  British  Indian  Courts,  the 
Mohammedan  Jurisprudence  has  entered  upon  a  new  phase  in 
India.  In  the  early  days  of  the  British  settlement  the  Moham- 
medan Code  was  enforced  in  all  its  departments,  but  in  course 
of  time  the  Mohammedan  laws  relating  to  crimes  and  punish- 
ments, revenues,  land-tenures,  procedure,  evidence  and  partly 
transfer  of  property  were  gradually  abandoned  and  substituted 
by  the  enactments  of  the  Legislature.  Questions  relating  to  family 
relations  and  status,  viz.,  marriage,  divorce,  maintenance  and 
guardianship  of  minors,  succession  and  inheritance,  dispositions 
of  property  by  hibak,  will  or  waqf,  and  in  some  part  of  India  the 
right  of  pre-emption  are  still  governed  by  the  Mohammedan  law 
so  far  as  the  Mohammedans  are  concerned. 

The  administration  of  the  Hindu  and  the  Mohammedan  laws 
was  for  some  time  carried  on  with  the  help  of  Indian  Jurists  who 
acted  as  expert  advisers  to  the  Indian  High  Courts,  the  Moham- 
medan law  officers  being  called  Muftis  and  Moulvies  and  the 
Hindu  law  officers  Pundits.  But  for  a  long  time  the  employment 
of  such  experts,  being  considered  undesirable  and  uimecessary, 
has  been  abandoned.  In  Hori  Dasi  Dabi  v.  The  Secretary  of 
State  for  India  ^  it  was  observed  by  Mr.  Justice  Louis  Jackson : 

"  I  confess  it  seems  to  me  to  be  among  the  advantages  for  which  the 
people  of  this  country  have  in  these  days  to  be  thankful  that  their  legal 
controversies,  the  determination  of  their  rights  and  their  status  have 
passed  into  the  domain  of  lawyers,  instead  of  pundits  and  casuists;  and 
in  my  opinion  the  case  before  us  may  very  well  be  decided  on  the  author- 
ity of  cases  without  following  Sreenath,  Achyatanand  and  others  through 
the  mazes  of  their  speculations  on  the  origin  and  theory  of  gift." 

These  remarks  were  appropriated  by  Mr.  Justice  Trevelyan 
to  the  consideration  of  an  important  question  regarding  the  law 
of  Waqfs  which  arose  in  the  Full  Bench  case  of  Bikani  Miah  v. 
Sukhlal  PoddarJ  Whatever  might  have  been  the  demerits  of  the 
condemned  system,  it  should  in  fairness  be  admitted  that  the 
futwas  of  the  Moulvies,  so  far  as  they  can  be  found  in  the  pages 
of  the  Law  Reports,  formed  a  faithful  exposition  of  the  Moham- 
medan law  on  the  points  covered  by  them. 

'  i.  L.  R.,  5  Calc,  228. 
U.  L.  R.,  20  Calc.  116. 
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When  the  services  of  the  law  officers  were  dispensed  with, 
the  Courts  had  to  rely  for  information  on  question  of  Mohamme- 
dan law  on  the  few  reported  jutwas,  Hamilton's  translation  of  the 
Hidayah,  Macnaughten's  Principles  and  Precedents  of  Moham- 
medan Law  and  Baillie's  Digest.  Hidayah  is  a  work  of  great  and 
indisputable  authority  on  the  Hanaffi  law,  but  it  would  be  a  gross 
error  to  regard  it  as  an  exhaustive  Code.  It  deals  principally  with 
controversial  questions  in  which  the  Imams  differed  and  the  learned 
author  seldom  tells  us  in  so  many  words  which  of  the  different 
views  he  considers  to  be  correct.  The  style  of  the  book  is  highly 
terse,  and  in  his  discussions  the  author  presumes  in  his  readers 
an  intimate  acquaintance  with  the  Qur'an  and  the  Hadith,  the 
principles  of  Mohammedan  Jurisprudence  and  indeed  the  whole 
range  of  civil  and  canon  law.  Mr.  Hamilton's  translation  is  not 
of  the  original  Arabic  text,  but  of  a  Persian  version  especially  pre- 
pared for  him  by  some  Moulvies  who  introduced  many  arguments 
■and  explanations  of  their  own  in  order  to  enable  the  translator  to 
accomphsh  liis  task.^  And  unfortunately  Mr.  Hamilton  has 
made  no  attempt  to  distinguish  the  original  text  from  the  inter- 
polations of  the  Moulvies.  Mr.  Macnaughten's  book  furnishes 
information  on  only  a  few  elementary  matters.  Mr.  Baillie's  Di- 
gest, which  is  a  more  useful  book  for  the  purposes  of  practical 
guidance,  is  a  translation  of  selected  portions  of  Futawa  Alamgin, 
the  famous  Code  of  Mohammedan  law  compiled  by  eminent  jurists 
of  India  at  the  instance  of  the  Emperor  Aurangzeb.  The  more 
recent  writings  on  the  subject  are  Rumsey's,  Mohammedan  Law  of 
Inheritance,  Babu  Shyama  Charan  Sircar's  Tagore  Lectures,  Mr. 
Syed  Ameer  Ah's  Mohammedan  Law,  Sir  Roland  Wilson's  Digest 
of  Anglo-Mohammedan  Law,  Moulvi  Muhammad  Yusuft"'s  Mo- 
hammedan Law  relating  to  marriage  and  divorce.  Of  these 
Mr.  Ameer  AU's  book  alone  enters  upon  a  systematic  discussion  of 
the  entire  subject  on  the  basis  of  original  authorities.  Besides 
these  English  books,  translations  of  texts  from  well-known  text- 
books, commentaries  and  Futwas  in  Arabic  and  Persian  are  often 
cited  in  the  Courts  when  any  important  question  of  law  requires 
elucidation.  But  once  the  British  Indian  Courts  in  adjudicating 
upon  questions  raised  before  them  have  ascertained  from  the  avail- 
able materials,  the  Mohammedan  Law  apph cable  to  the  subject, 
these  decisions  themselves  according  to  the  principles  of  British 
Jurisprudence,  form  henceforth  a  fresh  basis  and  starting-point. 
If  a  rule  of  Mohammedan  Law  is  laid  down  by  a  judgment  of  the 
'  See  also  Motley's  Administration  of  Justice  in  India,  page  289. 
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Privy  Council  or  has  been  settled  by  an  uniform  course  of  decisions 
of  the  Indian  High  Courts,  it  must  be  accepted  even  though  it 
may  not  agree  with  a  proper  reachng  of  the  original  authorities. 

The  Judicial  Committee  of  the  Privy  Council  have  recently 
dehvered  themselves  of  important  dicta  regarding  the  principles 
that  should  govern  the  administration  of  Mohammedan  law,  the 
effect  of  which  may  be  far-reaching.  In  the  case  of  Abul  Fatah 
Muhammad  Ishaq  v.  Rosomoy  Dhur  Chowdhury  ^  their  Lord- 
ships, referring  to  some  precepts  of  the  Prophet  which  had  been 
quoted  as  an  authority  for  the  validity  of  a  Waqf  for  the  benefit 
of  the  grantor's  family,  express  condemnation  of  "the  absolute  and 
extravagant  apphcation  of  precepts  taken  from  the  mouth  of  the 
Prophet."  In  that  case  the  proposition,  the  soundness  of  which 
their  Lordships  refused  to  admit,  was  founded  not  only  upon  de- 
ductions made  by  the  unanimous  voice  of  eminent  jurists  of  high 
authority  strictly  in  accordance  with  the  rules  of  Mohammedan 
Jurisprudence,  but  upon  a  consensus  of  opinion  (Ijma')  among 
the  Companions  of  the  Prophet,  which  in  itself  is  an  independent 
source  of  law.  In  a  later  case  of  Baqar  AH  Khan  v.  Anjaman  Ara 
Begum  ^  their  Lordships,  referring  to  their  previous  decision, 
observe : 

"In  the  judgment  of  this  Committee  delivered  by  Lord  Hobhouse 
the  danger  was  pointed  out  of  relying  upon  ancient  texts  of  the  Moham- 
medan Law  and  even  precepts  of  the  Prophet  himself,  of  taking  them 
literally  and  deducing  from  them  new  rules  of  law  especially  when  such 
proposed  rules  do  not  conduce  to  substantial  justice.  That  danger  is 
equally  great  whether  reliance  be  placed  upon  fresh  texts  newly  brought 
to  light  or  upon  fresh  logical  inferences  newly  drawn  from  old  and  undis- 
puted texts.  Their  Lordships  think  it  would  be  extremely  dangerous  to 
accept  as  a  general  principle  that  new  rules  of  law  are  to  be  introduced 
because  they  seem  to  lawyers  of  the  present  day  to  follow  logically  from 
ancient  texts  however  authoritative,  when  the  ancient  doctors  of  the  law 
have  not  themselves  drawn  those  conclusions." 

In  Aga  Mohammed  v.  Koolsom  Bibee,^  their  Lordships  say, 

"They  do  not  care  to  speculate  on  the  mode  in  which  the  text  quoted 
from  the  Koran  which  is  to  be  found  in  Sura.  ii.  v.  241,  242,  is  to  be  rec- 
onciled with  the  law  as  laid  down  in  the  Hedaya  and  by  the  author  of 
the  passage  quoted  from  Baillie's  Imamia.  But  it  would  be  wrong  for 
the  Court  on  a  point  of  this  kind  to  put  their  own  construction  on  the 
Koran  in  opposition  to  the  express  ruling  of  commentators  of  such  great 
antiquity  and  high  authority." 

'  L  L.  R.  22  Calc,  619,  p.  632. 
2 1.  L.  R.  25  AIL,  236,  p.  254. 
3  I.  L.  R.  25  Calc.  9. 
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Reading  the  above  decisions  together,  the  following  proposi- 
tions may  be  deduced :  A  rule  of  Mohammedan  Law  enunciated 
by  the  ancient  doctors  is  to  be  accepted  certainly  if  it  leads  to  sub- 
stantial justice,  and  probably  even  if  it  does  not.  It  is  not  per- 
missible to  the  British  Indian  Courts  to  put  their  own  construction 
on  a  text  of  the  Qur'an  contrary  to  that  of  commentators  of  great 
antiquity  and  high  authority.  If  a  proposition  of  law  rests  on  the 
authority  of  jurists  other  than  of  the  class  indicated  and  does  not 
conduce  to  substantial  justice,  the  original  text  on  which  the 
proposition  is  founded  should  be  examined  to  see  if  it  properly  bears 
the  interpretation  placed  on  it.  Whether  the  test  to  be  applied  in 
such  an  event  should  be  according  to  the  principles  of  Mohamme- 
dan Jurisprudence  or  not,  has  not  been  explicitly  laid  down. 
Nor  are  we  told  to  what  age  and  rank  a  Mohammedan  jurist  must 
belong  in  order  to  possess  the  authority  of  an  "ancient  doctor  of 
law."  Can  it  be  supposed  that  their  Lordships  had  in  their  minds 
the  classification  of  Mujtahids  set  forth  above?  The  author  of 
Hidayah  and  probably  some  of  the  jurists  quoted  in  BaiUie's  Digest 
will  be  accepted  as  belonging  to  that  class,  but  whether  the  writings 
of  other  jurists  equally  eminent  and  universally  known  and  re- 
garded as  authoritative,  such  as  Qadhi  Khan,  the  authors  of  Durru- 
1-Mukhtar,  Bahru-r-Ra'iq,  Raddu-l-Miihtar,  and  others  would  be 
ignored  as  "fresh  texts  newly  brought  to  light"  is  a  question  of  se- 
rious import  in  the  administration  of  Mohammedan  law.  Hidayah 
does  not  provide  an  answer  for  all  the  questions  of  Mohammedan 
law,  and  it  could  hardly  have  been  meant  that  any  point  not  covered 
by  an  express  dictum  in  that  book  is  to  be  decided  on  considera- 
tions of  "substantial  justice,"  although  the  law  on  the  subject  may 
have  been  explicitly  laid  down  by  other  authorities.  Again,  how 
is  the  question  of  "substantial  justice"  to  be  determined?  In  the 
case  of  Ahul  Fatah  Mahommed  analogical  arguments  based  on 
the  principles  of  Mohammedan  law  relating  to  a  cognate  subject 
were  relied  upon.  A  question  would  then  arise  for  solution  how 
far  the  rules  laid  down  by  the  jurists  for  the  exercise  of  Qiyas 
(analogical  deductions)  should  be  followed. 

If,  however,  the  pronouncements  of  their  Lordships  read  as 
a  whole  tend  to  this,  that  in  order  to  determine  the  rank  and  num- 
ber of  those  Mohammedan  legal  authorities  that  fall  within  the 
category  of  the  "ancient  doctors  of  law"  no  inquiry  is  to  be  made 
as  to  who  are  the  jurists  whose  writings  are  generally  accepted  and 
acted  upon  as  authoritative  by  the  Mohammedans  themselves, 
that  the  question  whether  a  rule  of  Mohammedan  law  promotes 


MOHAMMEDAN    JURISPRUDENCE.  271 

the  cause  of  ''substantial  justice"  is  to  be  decided  without  reference 
to  the  pohcy  and  principles  of  Mohammedan  Jurisprudence;  and 
further  that  whenever  the  Courts  view  with  disfavor  a  legal  propo- 
sition not  covered  by  any  express  dictum  of  "the  ancient  doctors," 
they  should  be  at  hberty  to  construe  the  texts  of  the  Qur'an  and 
of  the  Hadith  without  regard  to  the  rules  laid  down  for  that  purpose, 
then,  it  is  submitted,  elements  of  great  uncertainty  have  been  intro- 
duced in  the  administration  of  Mohammedan  law  and  a  prospect  is 
opened  for  innovations  in  the  doctrines  of  Mohammedan  Jurispru- 
dence more  essential  than  even  the  differences  between  the  Sunni 
and  the  Shi'ah  Schools.  Perhaps  the  observations  of  the  Judicial 
Committee  were  not  intended  to  contain  a  statement  of  principles 
of  such  wide  and  general  application  and  possibly  on  some  future 
occasion  the  position  may  be  made  clear  and  all  doubts  set  at  rest. 

Abdur  Rahim,  Esq.,  M.A. 
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NOTES. 


[Effect  on  Partnership  Obligations  of  Individual  Discharge 
in'Bankruptcy. — In  a  recent  case  in  New  York,  it  was  held,  by  Ingraliam 
and  Laughlin,  Jj.,  that  a  discharge  of  an  individual  partner  released 
him  not  only  from  his  individual  debts,  but  from  debts  owing  by  the 
firm,  whether  the  firm  had  assets  or  not;  and  this,  though  the  firm  debts 
were  not  scheduled  as  such,  but  all  the  debts,  joint  as  well  as  several, 
were  thrown  into  a  common  schedule.  N.  Y .  Inst,  for  Deaf  and  Dumb  v. 
Crockett  (1907)  36  N.  Y.  L.  J.  1535. 

The  rule  in  England  has  always  been  settled  that  an  adjudication  of 
an  individual  partner  as  bankrupt  discharged  him  from  partnership 
debts,  because  bankruptcy  discharged  him  from  all  debts  and  partnership 
debts  are  also  his  individual  debts.  Ex  parte  Yale,  3  P.  Wms.  24  (note). 
In  America  there  has  been  a  considerable  confusion  among  the  authorities 
on  this  point.  Under  the  Statute  of  1867  (14  St.  at  L.  p.  534,  §  36)  courts 
rule  differently.  Corey  v.  Perry  (1877)  67  Me.  140;  Maitix  v.  Leach 
(1896)  16  Ind.  App.  112.  In  re  Little  (1868)  i  N.  B.  R.  341,  a  leading 
case,  held  that  the  statute  contemplated  only  one  proceeding  and  unless 
the  other  partners  were  joined  and  the  partnership  assets  administered, 
the  discharge  would  not  be  effective  to  bar  firm  debts.  In  view  of  the 
fact  that  in  many  cases  no  act  of  bankruptcy  could  be  proved  against 
the  firm,  and  hence  no  reason  be  shown  to  administer  the  firm  assets  in 
bankruptcy,  the  result  of  this  view  would  be  that  individual  discharges 
would  be  rendered  worthless.  In  re  Frear  (1868)  i  N.  B.  R.  660,  664. 
The  present  statute  expressly  provides,  §  5  (h),  that  the  partnership 
assets  are  not  to  be  administered  in  bankruptcy  if  some,  only,  of  the 
partners  are  insolvent;   but  that  the  solvent  partner  is  to  wind  up  the 
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firm  and  account  for  the  interest  of  the  insolvent  partner.  The  reason 
given  in  In  re  Little,  supra,  therefore,  would  not  apply  under  the  present 
statute,  and  there  would  seem  to  be  no  reason  why  an  individual  dis- 
charge should  not  equally  discharge  the  individual  from  firm  liabilities. 
Burdick,  Law  of  Partnership  305.  Under  the  present  statute  all  the  indi- 
vidual's estate  would  pass  to  his  assignee,  including  his  interest  in  the 
partnership,  for  which  the  solvent  members  must  account  as  speedily  as 
possible;  the  partnership  debts  are  provable  against  the  individual;  and 
the  statute  provides  that  all  provable  debts  shall  be  discharged.  §  17. 
The  cases,  however,  cannot  be  said  to  bear  out  this  conclusion.  The 
earlier  cases  follow  the  rule  laid  down  in  In  re  Little.  In  re  Freund  (1899) 
I  Am.  B.  R.  25.  Other  cases,  also  following  decisions  under  St.  of  1867, 
have  allowed  the  effect  contended  for  by  the  discharge  in  the  principal 
case,  if  there  are  no  firm  assets,  impliedly  accepting  the  doctrine  of  In 
re  Little,  where  there  are  firm  assets.  See  Collier,  Bank.,  5  ed.,  p.  74, 
but  making  this  exception  on  the  ground  that  if  there  are  no  firm  assets 
there  is  no  necessity  for  administering  the  firm  estate  in  bankruptcy. 
In  re  Abbe  (1874)  2  N.  B.  R.  75.  Cf.  Collier,  p.  74,  and  Inre  Hirsch  (1899) 
3  Am.  B.  R.  344.  Other  cases,  conceding  the  result,  deny  its  effect  unless 
the  debts  were  scheduled  as  individual  and  as  partnership  respectively. 
The  cases  in  the  first  and  second  classes  overlook  entirely  §  5  in  the  present 
statute.  That  section  provides,  first,  that  there  shall  be  a  separate 
administration  of  the  partnership  estate,  which  would  remove  the  objec- 
tion raised  in  In  re  Little,  supra,  and  secondly  that  the  individual  partner's 
interest  in  the  partnership  shall  be  accounted  for  by  the  solvent  partner, 
which  removes  the  objection  raised  in  other  cases,  decided  under  the 
previous  statute,  that  the  individual's  "estate  in  the  firm"  is  not  in 
bankruptcy.  Crompton  v.  Conkling  (1877)  Fed.  Cas.  No.  3407.  These 
cases  therefore,  cannot  be  supported.  The  last  class  of  cases  which,  in 
terms,  say,  that  the  discharge  will  not  operate  against  partnership  debts 
unless  they  are  so  scheduled  in  contradistinction  to  the  individual  debts, 
are  also  unsupportable.  In  re  McFaun  (1899)  3  Am.  B.  R.  66;  In  re 
Laughlin  (1899)  3  Am.  B.  R.  i .  In  many  of  these  cases  (see  In  re  Laughlin, 
supra)  the  question  before  the  court  was  merely  whether  a  discharge 
shall  be  given,  without  an  amendment  of  the  petition,  under  §  14,  which 
is  an  entirely  different  question  from  the  effect  of  the  discharge,  once 
given,  under  §  17.  We  may  concede  that  as  a  matter  of  convenience  in 
administration  the  court  should  require  a  scheduling  of  liabilities  as 
individual  and  partnership,  separately,  since  in  the  sharing  of  dividends, 
both  sets  of  creditors  do  not  receive  pari  passu.  But  this  is  a  different 
question  from  annulling  the  effect  of  the  discharge  as  a  punishment  of 
the  debtor  for  his  failure  to  comply  with  this  form  laid  down  by  a  par- 
ticular court,  when  §  17  expressly  provides  that  the  discharge  shall 
release  all  provable  claims.  §  17  makes  notice,  which  the  creditor  receives 
whether  his  claim  is  filed  as  an  individual  or  partnership  obligation,  the 
essential  thing;  and  it  is  difficult  to  see  how  the  courts  can  justify  the 
language  used. 

Damages  for  Mental  Anguish  in  Telegraph  Cases  under  a  Con- 
flict OF  Laws. — A  recent  case  in  South  Carolina  calls  up  a  number  of 
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mooted  questions  in  conflict  of  laws.  A  telegram  was  sent  from  South 
Carolina  to  Louisiana  urging  a  father  to  come  to  his  son's  bedside.  Be- 
cause of  negligence  on  the  part  of  the  defendant  company  occurring  out- 
side South  Carolina,  the  message  arrived  in  a  garbled  form,  and  the 
father  was  unable  to  see  his  son  in  death.  Suit  was  brought  in  South 
Carolina  and  damages  for  mental  anguish  were  allowed,  avowedly  without 
regard  to  the  state  in  which  the  negligence  took  place,  under  a  statute 
awarding  such  damages  "for  negligence  in  receiving,  transmitting  or 
delivering  messages."  IValker  v.  IVestern  Union  Telegraph  Co.  (S.  C.  1906) 
56  S.  E.  38.  The  authorities  on  this  point  are  in  some  confusion.  Under 
statutes  it  has  been  held,  the  statute  being  in  force  in  State  A,  that  when 
a  message  was  sent  from  State  B  to  State  A,  the  statute  applied,  IV.  U. 
Tel.  Co.  V.  James  (1896)  162  U.  S.  650;  Gray  v.  fV.  U.  Tel.  Co.  (1901) 
108  Tenn.  39;  IV.  U.  Tel.  Co.  v.  Mellon  (1895)  9^  Tenn.  72;  but  that 
when  it  was  sent  from  State  A  to  State  B,  it  applied  only  when  the 
negligence  occurred  in  State  A,  Reed  v.  IV.  U.  Tel.  Co.  (1896)  135  Mo.  661, 
but  not  when  it  occurred  in  State  B.,  IV.  U.  Tel.  Co.  v.  Pendleton  (1887) 
122  U.  S.  347.  But  where  damages  for  mental  anguish  were  given  by  the 
common  law  in  State  A,  it  has  been  held  that  this  applied  whether  the 
message  were  sent  from  State  A  to  State  B,  IV.  U.  Tel.  Co.  v.  Waller 
(1903)  96  Tex.  589;  iV.  U.  Tel.  Co.  v.  Shaw  (1903)  33  Tex.  Civ.  App. 
395;  IV.  U.  Tel.  Co.  V.  Anderson  (1903)  34  Tex.  Civ.  App.  14,  or  from 
State  B  to  State  A,  all  irrespective  of  where  the  negligence  occurred, 

IV.  U.  Tel.  Co.  v.  Cooper  (1902)  29  Tex.  Civ.  App.  591 ;  {V.  U.  Tel.  Co.  v. 
Blake  (1902)  29  Tex.  Civ.  App.  224.  That  some  of  these  lines  of  cases 
are  inconsistent  with  one  another  is  obvious. 

Statutes  of  the  kind  in  question  have  generally  been  considered  as 
establishing  a  separate  cause  of  action.  Gray  v.  IV.  U.  Tel.  Co.,  supra; 
fV.  U.  Tel.  Co.  v.  Pendleton,  supra,  and  without  extra-territorial  effect, 
Slack  v.  Gtbbs  (1842)  14  Vt.  357;  Le  Forest  v.  Tolman  (1875)  "7  Mass. 
109;  and  if  this  was  the  proper  construction  of  the  statute  in  the  principal 
case,  since  both  negligence  and  injury  occurred  outside  South  Carolina, 
no  recovery  should  have  been  allowed.  But  it  is  possible  to  construe  it 
as  fixing  a  new  measure  of  damages  for  an  already  recognized  wrong. 
The  right  to  damages  is  a  right  given  by  law  for  the  breach  of  a  primary 
right.  Therefore  the  law  which  governs  the  extent  or  existence  of  the 
primary  right,  must  govern  the  secondary  right.     Northern  Pacific  Co. 

V.  Babcock  (1893)  154  U.  S.  190.  Whether,  then,  the  statute  can  be 
applied  in  the  principal  case  depends  on  whether  the  primary  right  was 
controlled  by  the  laws  of  South  Carolina. 

This  depends  on  whether  the  addressee  is  looked  upon  as  the  bene- 
ficiary of  a  contract,  IV.  U.  Tel.  Co.  v.  IVood  (1893)  57  ^^^-  47' ^  ^-  ^■ 
Tel.  Co.  V.  Fatman  (1884)  73  Ga.  285,  or  as  having  suffered  a  tort. 
hi.  Y.  etc.,  Tel.  Co.  v.  Dryburg  (i860)  35  Pa.  St.  298;  Ellwood  v.  IV.  U. 
Tel.  Co.  (1871)  45  N.  Y.  549.  While  the  latter  is  the  better  view  on 
principle,  6  Columbia  Law  Review  539;  Pollock  on  Torts,  7th  Ed., 
539-544,  yet  the  former  has  a  large  following  in  the  cases  and  must  be 
considered.  The  contract  in  the  principal  case  was  one  to  be  performed 
partly  in  the  state  where  it  was  executed,  and  partly  in  foreign  states. 
The  problem  as  to  what  law  governs  such  a  contract  has  been  solved  by 
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the  courts  in  three  different  ways.  First,  it  is  held,  that,  since  the  parties 
by  their  contract  contemplated  the  reaching  of  some  result  in  a  remote 
state,  and  regarded  the  acts  in  the  intervening  states  merely  as  means  to 
that  end,  the  law  of  the  place  of  final  performance  should  rule.  Curtis 
V.  D.  L.  S-  W.  RR.  Co.  (1878)  74  N.  Y.  1 16;  Brown  v.  Penn.  R.  Co.  (1877) 
83  Pa.  St.  316.  Second,  it  is  considered,  that  as  the  parties  intend  acts 
to  be  done  in  various  states,  they  intend  these  acts  to  be  done  according 
to  the  laws  of  the  state  in  which  they  are  performed;  and  therefore 
different  portions  of  the  same  contract  may  and  should  be  governed  by 
different  laws.  Pope  v.  Nickerson  (1844)3  Story  465,  485;  Pomeroy  v. 
Ainsworih  (N.  Y.  1856)  22  Barb.  18.  Third,  it  is  suggested  that  the 
law  of  the  place  of  execution  of  the  contract  must  be  deemed  to  be  the 
law  to  govern  the  contract,  unless  it  appears  that  the  parties  intended 
the  contrary;  and  as  this  contract  is  to  be  also  partially  performed  in 
the  jurisdiction  where  it  was  made,  it  shows  emphatically  that  the  parties 
contracted  with  reference  to  the  laws  of  this  jurisdiction.  Liverpool 
Steam  Co.  v.  Ins.  Co.  (1888)  129  U.  S.  397,  454;  Hale  v.  Nav.  Co.  (1843) 
15  Conn.  539;  Dikew.  Erie  Ry.  {xdi-ji)  4^^.\ .  \\^;  P.&  O.Co.\.  Shand 
(1865)  3  Moore  P.  C.  (N.  S.)  272,  290.  While  this  latter  view  is  attacked 
by  some  text  writers.  Minor,  Conflict  of  Laws,  381,  it  is  not  only  supported 
by  high  judicial  authority  both  in  the  United  States  and  in  England, 
but  seems  to  be  a  sound  analysis  of  the  parties'  intentions.  Therefore 
if  the  South  Carolina  courts  look  on  the  right  of  the  addressee  as  one 
under  the  contract,  they  have  correctly  applied  the  principles  of  the 
conflict  of  laws. 

But  it  would  appear  that  if  the  better  view,  and  the  one  which  seems 
to  have  been  adopted  by  the  South  Carolina  courts  themselves,  Butler  v. 
Western  Union  Tel.  Co.  (1901)  62  S.  C.  222;  2  Columbia  Law  Review 
267,  be  taken,  namely,  that  the  cause  of  action  arises  from  a  tort,  the 
result  must  be  different.  "Where  at  the  place  of  commission  the  act 
was  legally  innocent,  it  cannot  be  elsewhere  made  a  delict,  as  otherwise 
the  principle  of  territorial  sovereignty  would  be  infringed."  Wharton, 
Conflict  of  Laws,  2d  Ed.,  §  477.  It  would  seem  to  follow  that  the  second- 
ary right  must  also  be  determined  by  that  law;  for  it  is  because  a  legal 
duty  arising  in  that  territory  has  been  infringed  that  the  law  of  that 
place  gives  a  certain  right  to  damages.  Railway  Co.  v.  Jackson  (1896) 
89  Tex.  107.  In  the  principal  case  the  common  law  tort  occurred  in 
Louisiana,  as  no  cause  of  action  arose  from  mere  negligence,  but  from  the 
injury  as  a  result  of  negligence,  Alabama  G.  S.  R.R.  Co.  v.  Carroll  (1892) 
97  Ala.  126;  Chic.  St.  L.  &  N.  0.  R.  Co.  v.  Doyle  (1883)  60  Miss.  977;  and 
as  Louisiana  is  a  state  of  different  origin  from  South  Carolina,  no  pre- 
sumptions as  to  its  law  should  have  been  entertained.  Brown  v.  Wright 
(1893)  58  Ark.  20,  and  no  mental  anguish  damages  should  have  been 
awarded.  It  has,  indeed,  been  suggested  that  where  there  is  a  con- 
tract between  the  parties,  and  the  act  done  is,  besides  being  a  tort, 
at  the  same  time  a  breach  of  contract,  then  the  law  of  the  state 
ruling  the  contract  is  to  rule  the  tort.  Dike  v.  Erie  Ry.,  supra. 
But  this  is  unsound;  a  tort  never  arises  from  a  breach  of  contract 
as  such;  but  the  existence  of  a  contract  may  cause  a  distinct  legal  duty 
to  arise.     Rtch  v.  N.   Y.  C.  Sr  H.  R.  RR.  Co.  (1882)  87  N.  Y.  382.     If 
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mooted  questions  in  conflict  of  laws.  A  telegram  was  sent  from  South 
Carolina  to  Louisiana  urging  a  father  to  come  to  his  son's  bedside.  Be- 
cause of  negligence  on  the  part  of  the  defendant  company  occurring  out- 
side South  Carolina,  the  message  arrived  in  a  garbled  form,  and  the 
father  was  unable  to  see  his  son  in  death.  Suit  was  brought  in  South 
Carolina  and  damages  for  mental  anguish  were  allowed,  avowedly  without 
regard  to  the  state  in  which  the  negligence  took  place,  under  a  statute 
awarding  such  damages  "for  negligence  in  receiving,  transmitting  or 
delivering  messages."  IValker  v.  Western  Union  Telegraph  Co.  (S.  C.  1906) 
56  S.  E.  38.  The  authorities  on  this  point  are  in  some  confusion.  Under 
statutes  it  has  been  held,  the  statute  being  in  force  in  State  A,  that  when 
a  message  was  sent  from  State  B  to  State  A,  the  statute  applied,  IV.  U. 
Tel.  Co.  V.  James  (1896)  162  U.  S.  650;  Gray  v.  IV.  U.  Tel.  Co.  (1901) 
108  Tenn.  39;  IV.  U.  Tel.  Co.  v.  Mellon  (1895)  9^  Tenn.  72;  but  that 
when  it  was  sent  from  State  A  to  State  B,  it  applied  only  when  the 
negligence  occurred  in  State  A,  Reed  v.  IV.  U.  Tel.  Co.  (1896)  135  Mo.  661, 
but  not  when  it  occurred  in  State  B.,tV.  U.  Tel.  Co.  v.  Pendleton  (1887) 
122  U.  S.  347.  But  where  damages  for  mental  anguish  were  given  by  the 
common  law  in  State  A,  it  has  been  held  that  this  applied  whether  the 
message  were  sent  from  State  A  to  State  B,  W .  U .  Tel.  Co.  v.  Waller 
(1903)  96  Tex.  589;  W.  U.  Tel.  Co.  v.  Shaw  (1903)  33  Tex.  Civ.  App. 
395;  W.  U.  Tel.  Co.  V.  Anderson  (1903)  34  Tex.  Civ.  App.  14,  or  from 
State  B  to  State  A,  all  irrespective  of  where  the  negligence  occurred, 
W.  U.  Tel.  Co.  V.  Cooper  (1902)  29  Tex.  Civ.  App.  591 ;  (V.  U.  Tel.  Co.  v. 
Blake  (1902)  29  Tex.  Civ.  App.  224.  That  some  of  these  lines  of  cases 
are  inconsistent  with  one  another  is  obvious. 

Statutes  of  the  kind  in  question  have  generally  been  considered  as 
establishing  a  separate  cause  of  action,  Gray  v.  IV.  U.  Tel.  Co.,  supra; 
W.  U.  Tel.  Co.  V.  Pendleton,  supra,  and  without  extra-territorial  effect, 
Slack  V.  Gtbbs  (1842)  14  Vt.  357;  Le  Forest  v.  Tolman  (1875)  117  Mass. 
109;  and  if  this  was  the  proper  construction  of  the  statute  in  the  principal 
case,  since  both  negligence  and  injury  occurred  outside  South  Carolina, 
no  recovery  should  have  been  allowed.  But  it  is  possible  to  construe  it 
as  fixing  a  new  measure  of  damages  for  an  already  recognized  wrong. 
The  right  to  damages  is  a  right  given  by  law  for  the  breach  of  a  primary 
right.  Therefore  the  law  which  governs  the  extent  or  existence  of  the 
primary  right,  must  govern  the  secondary  right.  Northern  Pacific  Co. 
V.  Babcock  (1893)  '54  ^-  ^-  '90-  Whether,  then,  the  statute  can  be 
applied  in  the  principal  case  depends  on  whether  the  primary  right  was 
controlled  by  the  laws  of  South  Carolina. 

This  depends  on  whether  the  addressee  is  looked  upon  as  the  bene- 
ficiary of  a  contract,  IV.  U.  Tel.  Co.  v.  Wood  (1893)  57  F^d.  471 ;  W.  U. 
Tel.  Co.  v.  Fatman  (1884)  73  Ga.  285,  or  as  having  suffered  a  tort. 
N.  Y.  etc.,  Tel.  Co.  v.  Dryburg  (i860)  35  Pa.  St.  298;  Ellwood  v.  W.  U. 
Tel.  Co.  (1871)  45  N.  Y.  549.  While  the  latter  is  the  better  view  on 
principle,  6  Columbia  Law  Review  539;  Pollock  on  Torts,  7th  Ed., 
539-544,  yet  the  former  has  a  large  following  in  the  cases  and  must  be 
considered.  The  contract  in  the  principal  case  was  one  to  be  performed 
partly  in  the  state  where  it  was  executed,  and  partly  in  foreign  states. 
The  problem  as  to  what  law  governs  such  a  contract  has  been  solved  by 
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the  courts  in  three  different  ways.  First,  it  is  held,  that,  since  the  parties 
by  their  contract  contemplated  the  reaching  of  some  result  in  a  remote 
state,  and  regarded  the  acts  in  the  intervening  states  merely  as  means  to 
that  end,  the  law  of  the  place  of  final  performance  should  rule.  Curtis 
V.  D.  L.  &  iV.  RR.  Co.  (1878)  74  N.  Y.  1 16;  Brown  v.  Penn.  R.  Co.  (1877) 
83  Pa.  St.  316.  Second,  it  is  considered,  that  as  the  parties  intend  acts 
to  be  done  in  various  states,  they  intend  these  acts  to  be  done  according 
to  the  laws  of  the  state  in  which  they  are  performed;  and  therefore 
different  portions  of  the  same  contract  may  and  should  be  governed  by 
different  laws.  Pope  v.  Nickerson  (1844)3  Story  465,  485;  Pomeroy  v. 
Ainsworih  (N.  Y.  1856)  22  Barb.  18.  Third,  it  is  suggested  that  the 
law  of  the  place  of  execution  of  the  contract  must  be  deemed  to  be  the 
law  to  govern  the  contract,  unless  it  appears  that  the  parties  intended 
the  contrary;  and  as  this  contract  is  to  be  also  partially  performed  in 
the  jurisdiction  where  it  was  made,  it  shows  emphatically  that  the  parties 
contracted  with  reference  to  the  laws  of  this  jurisdiction.  Liverpool 
Steam  Co.  v.  Ins.  Co.  (1888)  129  U.  S.  397,  454;  Hale  v.  Nav.  Co.  (1843) 
15  Conn.  539;  Dikev.  Erie  Ry.{\^']\)  4^\^.Y .  w^;  P.&O.Co.  v.  Shand 
(1865)  3  Moore  P.  C.  (N.  S.)  272,  290.  While  this  latter  view  is  attacked 
by  some  text  writers.  Minor,  Conflict  of  Laws,  381,  it  is  not  only  supported 
by  high  judicial  authority  both  in  the  United  States  and  in  England, 
but  seems  to  be  a  sound  analysis  of  the  parties'  intentions.  Therefore 
if  the  South  Carolina  courts  look  on  the  right  of  the  addressee  as  one 
under  the  contract,  they  have  correctly  applied  the  principles  of  the 
conflict  of  laws. 

But  it  would  appear  that  if  the  better  view,  and  the  one  which  seems 
to  have  been  adopted  by  the  South  Carolina  courts  themselves,  Butler  v. 
Western  Union  Tel.  Co.  (1901)  62  S.  C.  222;  2  Columbia  Law  Review 
267,  be  taken,  namely,  that  the  cause  of  action  arises  from  a  tort,  the 
result  must  be  different.  "Where  at  the  place  of  commission  the  act 
was  legally  innocent,  it  cannot  be  elsewhere  made  a  delict,  as  otherwise 
the  principle  of  territorial  sovereignty  would  be  infringed."  Wharton, 
Conflict  of  Laws,  2d  Ed.,  §  477.  It  would  seem  to  follow  that  the  second- 
ary right  must  also  be  determined  by  that  law;  for  it  is  because  a  legal 
duty  arising  in  that  territory  has  been  infringed  that  the  law  of  that 
place  gives  a  certain  right  to  damages.  Railway  Co.  v.  Jackson  (1896) 
89  Tex.  107.  In  the  principal  case  the  common  law  tort  occurred  in 
Louisiana,  as  no  cause  of  action  arose  from  mere  negligence,  but  from  the 
injury  as  a  result  of  negligence,  Alabama  G.  S.  R.R.  Co.  v.  Carroll  (1892) 
97  Ala.  126;  Chic.  St.  L.  &  N.  0.  R.  Co.  v.  Doyle  (1883)  60  Miss.  977;  and 
as  Louisiana  is  a  state  of  different  origin  from  South  Carolina,  no  pre- 
sumptions as  to  its  law  should  have  been  entertained.  Brown  v.  IVright 
(1893)  5^  ^''^-  20,  and  no  mental  anguish  damages  should  have  been 
awarded.  It  has,  indeed,  been  suggested  that  where  there  is  a  con- 
tract between  the  parties,  and  the  act  done  is,  besides  being  a  tort, 
at  the  same  time  a  breach  of  contract,  then  the  law  of  the  state 
ruling  the  contract  is  to  rule  the  tort.  Dike  v.  Erie  Ry.,  supra. 
But  this  is  unsound;  a  tort  never  arises  from  a  breach  of  contract 
as  such;  but  the  existence  of  a  contract  may  cause  a  distinct  legal  duty 
to  arise.     Rich  v.  N.  Y.  C.  &•  H.  R.  RR.  Co.  (1882)  87  N.  Y.  382.     If 
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the  plaintiff  ever  have  any  cause  of  action  for  such  damages,  since  the 
cause  of  action  for  nuisance  does  not  arise  until  damages  have  accrued. 
Darley  Main  Colliery  Co.  v.  Mitchell  (1886)  11  A.  C.  127.  The  awarding 
of  "entire  damages,"  however,  is  not  actually  giving  damages  for  future 
wrongs,  but  is  "equivalent  to  the  acquisition  of  an  easement  by  con- 
demnation," Geer  v.  Water  Co.  (1900)  127  N.  C.  349:  the  defendant  is 
thereby  made  to  pay  for  his  appropriation  and  practical  conversion  of 
an  easement  which  the  policy  of  the  law  prevents  his  being  compelled  to 
restore.  R.R.  v.  Andrews  (1882)  26  Kan.  702.  Cases  where  "permanent 
damages"  are  recovered  for  a  nuisance  on  defendant's  land  are  sharply 
to  be  distinguished  from  cases  of  a  single  trespass  on  the  plaintiff's  land, 
for  which  entire  damages  must  be  recovered  in  a  single  action,  even 
though  future  damage  may  result,  such  as  Railway  Co.  v.  Mihlman  (1876) 
17  Kan.  224;  Powers  v.  Council  Bluffs  (1877)  45  la.  652;  IVilliams  v.  Coal 
Co.  (1882)  37  Ohio  St.  583.  "As  to  anything  upon  his  own  land,  a  party 
has  a  right  to  control  and  remove  it,  and  if  it  is  so  much  of  an  injury  to 
his  neighbor's  rights  as  to  amount  to  a  nuisance,  is  under  a  legal  obligation 
to  do  so;  but  as  to  that  upon  his  neighbor's  land,  he  has  no  such  right, 
and  is  under  no  such  duty.  Hence  the  distinction  between  nuisance  and 
trespass."     Per  Brewer,  J.,  in  Railway  Co.  v.  Mihlman,  supra. 

In  a  recent  Virginia  case,  the  defendant  had  erected  a  large  and 
expensive  hotel  plant,  including  a  sewerage  system,  which  drained  into 
a  stream  flowing  through  the  plaintiff's  land.  More  than  five  years  after 
the  construction  of  this  plant  and  its  use,  the  plaintiff  sued  for  permanent 
damages  for  the  nuisance  caused  by  the  pollution  of  the  stream  by  this 
sewage.  The  court  decided  that  her  cause  of  action  was  barred  by  the 
five-year  tort  statute  of  limitations.  Virginia  Hot  Springs  Co.  v.  McCray 
(1907)  56  S.  E.  216.  Even  if  we  assume  that  the  classification  of  a  hotel 
plant  as  a  permanent  nuisance  can  be  justified,  the  question  remains. 
Is  the  tort  statute  of  limitations  to  be  applied  to  bar  an  action  for  damages 
from  a  permanent  nuisance?  Several  lines  of  cases  have  answered  this 
question  in  the  affirmative.  Stodghill  v.  R.R.  (1880)  53  la.  341;  Van 
Orsdol  V.  R.R.  (1881)  56  la.  470;  Baldwin  v.  Gas  Co.  (1881)  57  la.  51; 
Haisch  v.  Ry.  (1887)  71  la.  606;  Frankle  v.  Jackson  (1887)  30  Fed.  398; 
R.R.  V.  Loeb  (1886)  118  HI.  203;  R.R.  v.  McAuley  (1887)  121  111.  160; 
DeGeofroy  v.  Merchants  Bridge  Co.  (1904)  179  Mo.  698.  Since  their 
holding,  however,  operates  in  favor  of  one  kind  of  nuisance  to  shorten 
the  period  of  prescription  by  which  an  easement  is  acquired  to  say  five 
years  instead  of  the  usual  twenty,  the  cases  deserve  examination.  They 
will  all  be  found  to  depend  less  on  reasoning  than  authority.  And  for 
authority  they  ultimately  rest  and  rely  upon  the  Mihlman  and  Powers 
cases,  supra,  which,  as  pointed  out,  are  cases  of  trespass,  not  nuisance, 
on  dicta  from  cases  where  the  question  of  the  application  of  the  statute 
of  limitations  did  not  arise,  or  on  cases  whose  holding  is  squarely  contra, 
such  as  R.R.  v.  Esterle  (Ky.  1878)  13  Bush  667.  The  better  view  probably 
is  that  a  nuisance  which  the  plaintiff  may  choose  to  call  permanent,  is 
none  the  less  continuous  in  its  nature.  So  that  his  right  to  ask  for 
damages,  either  those  actually  accrued  to  date  or  "entire"  damages,  is 
not  barred  so  long  as  the  nuisance  exists  and  the  right  to  continue  it  has 
not  been  acquired  by  the  defendant  by  either  a  release  by  the  plaintiff 
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or  by  prescription.     R.R.  v.  Esterle,  supra;  Union  Trust  Co.  v.  Cuppy 
(1882)  26  Kan.  754;  Galway  v.  Ry.  (1891)  128  N.  Y.  132;  Parker  v.  R.R. 

(1896)  119  N.C.  677;  N/cfeo/5V. /?./?.  (1897)  120  N.  C.  495;  Beach  V.  R.R. 

(1897)  '20  N.  C.  498;  Lassiter  v.  /?./?.  (1900)  126  N.  C.  509. 


Relief  under  Mistakes  of  Law. — Tlie  recent  case  of  Norwood  v. 
Railroad  Co.  (Ala.  1906)  42  So.  683,  brings  up  a  question  which  has  been 
much  discussed  (see  essays  of  Evans,  D'Aquesseau  and  Vinnius,  2  Evans' 
Pothier  320-387)  and  to  which  no  universally  accepted  answer  has  been 
given,  5  Columbia  Law  Review  366;  Pom.  Eq.Jur.  §§838-851;  and  see 
55  Am.  St.  R.  494,  note,  namely,  as  to  the  redress  which  should  be  given  for 
mistakes  of  law.  The  weight  of  decisions  both  in  England  and  in  this 
country  is  undoubtedly  committed  to  the  general  proposition  that  no 
relief  will  be  given,  but  the  older  English  decisions  both  in  law,  Hewer  v. 
Bartholomew  (1597)  Cro.  Eliz.  614;  Bonnel  v.  Foulke  (1657)  2  Sid.  4; 
Ancher  v.  Bank  of  England  (1781)  Doug.  615;  Bi^e  v.  Dickason  (1786) 
I  T.  R.  285,  and  in  equity,  Broderick  v.  Broderick  (1713)  i  P.  Wms.  239; 
Onion  v.  Tyser  (1716)  Id.  343;  Pusey  v.  Deshourie  (1734)  3  P.  Wms.  316; 
Evans  v.  Llewellyn  (1787)  2  Bro.  Ch.  150,  and  not  a  few  of  the  recent 
decisions  in  the  United  States  take  an  opposite  position.  Remington  v. 
Higgins  (1880)  54  Cal.  620;  Brock  v.  IVeiss  (1882)  44  N.  J.  L.  241 ;  Lam- 
mont  v.  Bomly  (Md.  1825)  6  H.  &  J.  500;  Lawrence  v.  Beaubein  (S.  C. 
1 831)  2  Bailey  623.  The  general  proposition  is  so  honeycombed  with 
exceptions.  Cooper  v.  Phibbs  (1867)  L.  R.  2  H.  L.  149,  170;  Morgan  v. 
Dod  (1877)  3  Colo.  551;  Boltarff  v.  Lewis  (1903)  121  la.  27;  Sparks  v. 
Pittman  (1875)  51  Miss.  511;  Bailey  v.  Insurance  Co.  (1882)  13  Fed.  250, 
and  evaded  by  quibbles,  Hunt  v.  Rousmanier  (1823)  8  Wheat.  174,  211, 
that  its  usefulness  as  a  rule  of  law  is  greatly  impaired.  It  was  first  sug- 
gested in  Lowry  v.  Bourdieu  (1780)  Doug.  481,  where  Buller,  J.,  said,  "if 
the  law  was  mistaken  the  rule  applies  ignorantia  juris  non  excusat."  That 
case  was  decided,  however,  on  the  ground  that  the  parties  were  in  pari 
delicto;  and  it  was  not  until  Bilbie  v.  Lumley  (1802)  2  East  469,  that 
the  rule  was  actually  laid  down.  Plaintiff's  counsel  in  that  case,  being 
unable  to  cite  an  instance  of  recovery  for  money  paid  under  a  mistake  of 
law,  Lord  Ellenborough  said  that  he  knew  of  only  one,  where  there  was 
such  an  intimation,  and  that  that  was  a  doubtful  case,  while  in  Lowry  v. 
Bourdieu  an  action  for  money  paid  under  mistake  of  law  was  disallowed. 
It  is  evident  that  his  decision  was  based  upon  an  incorrect  interpretation 
of  the  earlier  authorities. 

It  seems  probable  that  Chancellor  King  pointed  out  the  original  use 
of  the  maxim  ignorantia  juris  non  excusat,  though  he  may  not  have  cor- 
rectly stated  its  application  in  his  day,  when  he  said  in  Lansdowne  v. 
Lansdowne  (1730)  Mos.  364,  that  it  had  reference  to  pleas  in  excuse  of 
crimes  only.  See  Doct.  &  Stud.,  Ch.  44.  It  it  natural  that  in  the  develop- 
ment of  law  the  term  should  be  used  as  a  defense  in  civil  actions;  and 
finally  be  thought  to  apply  universally,  and  through  a  careless  dictum 
and  an  ill  considered  opinion  come  to  be  translated  "all  persons  are 
bound  to  know  the  law."  It  is  believed  that  such  a  development  was 
sound  so  long  as  the  maxim  was  confined  to  defenses.     For  where  one 
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has  through  mistake  transgressed  the  law  and  invaded  the  right  of 
another  it  is  just  that  the  transgressor  and  not  the  innocent  party  should 
suffer.  But  where  one  has,  through  mistake  of  law,  injured  himself 
and  benefited  another  to  whom  he  owed  no  such  duty,  justice  requires 
no  denial  of  relief.  Keener,  Quasi-Contracts  87  et  seq.  The  only  justi- 
fication for  the  denial  generally  adhered  to  is  public  policy.  But  the 
objections  commonly  urged,  that  the  granting  of  relief  in  such  cases 
would  increase  litigation  unduly,  would  render  the  law  uncertain,  or 
would  encounter  a  difficulty  of  proof,  Hardgree  v.  Mitchum  (1874)  51 
Ala.  151,  are  without  serious  merit,  as  reasons  why  the  law  should  not  be 
called  upon  to  prevent  injustice.  Evans'  Pothier  (1826)  340;  Keener, 
Quasi  Contracts,  supra;  Culhreath  v.  Culbreath  (1849)  7  Ga.  64;  Mans- 
field V.  Lynch  (1890)  59  Conn.  320.  The  excuse  of  policy  finds  by  far 
its  strongest  ground  in  the  class  represented  by  Norwood  v.  Railroad  Co., 
supra,  where  the  refusal  is  connected  with  the  attempt  to  reopen  or 
renew  court  proceedings. 


Uniformity  of  Assessment  in  Occupation  Taxes. — Under  Consti- 
tutions either  silent  upon  the  assessment  of  occupation  taxes  or  providing 
that  "all  taxes  shall  be  uniform  upon  the  same  class  of  subjects,"  the 
power  of  the  legislature  to  classify  occupations  is  unquestioned.  Singer 
Mfg.  Co.  V.  Wright  (1895)  97  Ga.  114;  H^alcott  v.  People  (1868)  17  Mich. 
68.  Fixing  a  basis  of  such  classification  is  a  purely  legislative  function 
and  not  within  the  province  of  the  courts.  Commonwealth  v.  Canal  Co. 
(1888)  123  Pa.  594,  though  if  wholly  arbitrary  and  unreasonable,  the 
courts  may  interfere.  Seabolt  v.  Commissioners  (1898)  187  Pa.  318; 
State  V.  IVestern  U.  T.  Co.  (1882)  73  Me.  518.  The  classes  being  estab- 
lished the  question  of  uniformity  within  them.  State  v.  Montgomery 
{1899)  92  Me.  433,  is  judicial.  City  of  Aurora  v.  McGanum  (1897)  138 
Mo.  38.  Whether  an  apparent  discrepancy  in  the  operation  of  a  tax, 
therefore,  is  due  to  the  basis  of  classification,  or  simply  to  the  operation 
of  the  act  within  a  given  class,  is  important  in  determining  the  attitude . 
the  court  should  take  in  passing  upon  its  constitutionality. 

Classification  need  not  be  based  upon  essential  differences  in  the 
nature  of  the  subjects  taxed,  but  may  be  based  upon  the  want  of  adapt- 
ability of  the  various  subjects  to  the  same  method,  or  even  upon  well- 
grounded  considerations  of  public  policy.  Commonwealth  v.  Canal  Co., 
supra.  As  long  as  it  is  based  upon  real  distinctions  and  not  irrelevant 
ones  as  a  cloak  to  discrimination  it  is  valid.  Majorin  v.  Trust  Co.  (1897) 
170  U.  S.  283;  Rosenbloom  v.  Nebraska  (1902)  64  Neb.  348.  If  the  power 
of  classification  is  based  upon  consideration  as  broad  as  these,  it  is  evident 
that  in  certain  cases  it  may  be  difficult  to  determine  just  what  the  basis 
of  classification  is.  In  occupation  taxes,  it  is  usual  to  classify  according 
to  the  kind  of  business.  The  classification  may  be  pushed  further  and 
it  has  been  held  that  different  phases  of  the  same  kind  of  business  may 
give  rise  to  different  classes.  City  of  Atlanta  v.  Jacobs  (1906)  125 
Ga.  523;  Singer  Mfg.  Co.  v.  IVright,  supra;  State  v.  Montgomery, 
supra.  If  the  act  provides  for  a  different  rate  of  taxation  or 
basis  of    assessment   on    several    subjects,    the   classification    is    clear. 
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Some  courts,  however,  have  lost  sight  of  a  classification,  evident  on 
the  face  of  the  act  and  perfectly  valid,  and  held  the  act  unconstitu- 
tional as  resulting  in  non-uniformity  within  the  same  class,  Caldwell  v. 
City  of  Lincoln  (1886)  19  Neb.  569,  or  held  it  constitutional  only  by 
stretching  a  point  in  finding  uniformity  within  the  same  class.  Goodwin 
v.  Mayor,  etc.,  of  Savannah  (1874)  53  Ga.  410.  The  only  true  classifica- 
tion, is  that  contemplated  by  the  Legislature  as  shown  by  the  divisions 
in  the  act,  or  which  must  necessarily  result  from  the  operation  of  the  act. 
Cf.  Ex  parte  Thornton  (1882)  4  Hughes  220.  If,  therefore,  in  the  absence 
of  express  Legislative  intent,  individual  and  separate  applications  of  the 
act  result  in  a  division  of  subjects  which  is  casual  only  and  not  a  necessary 
result  of  the  operation  of  the  Act,  it  is  evident  that  such  a  division  cannot 
be  said  to  be  due  to  the  basis  of  classification.  The  application  of  this 
rule  is  well  illustrated  in  a  recent  Georgia  case,  IVright  v.  Southern  Bell 
Telegraph  and  Telephone  Co.  (1906)  56  S.  E.  116,  involving  a  tax  act  which 
provided  for  an  occupation  tax  upon  express,  telegraph  and  telephone 
companies  equal  to  the  difference  between  2\  per  cent,  of  the  gross  receipts 
and  the  ad  valorem  property  taxes.  It  is  apparent  that  those  companies 
whose  ad  valorem  taxes  were  less  than  27  per  cent,  of  their  gross  receipts 
would  pay  an  occupation  tax,  while  all  others  would  not.  The  question 
arises  whether  such  a  division  formed  a  basis  of  classification.  In  the 
ordinary  course  of  events,  under  like  conditions,  the  gross  receipts  of  such 
companies  would  increase  with  the  property  value,  or  the  property  value 
remaining  constant  as  the  earning  power.  Any  excess  in  a  given  case, 
of  the  ad  valorem  taxes  over  2%  per  cent,  of  the  gross  receipts  would, 
therefore,  result  simply  as  a  casual  and  not  a  necessary  consequence  of 
the  operation  of  the  act.  The  suggestion  that  this  is  a  classification  is 
therefore  untenable.  Even  assuming  such  a  basis  of  classification,  it 
seems  equitable  or  at  least  not  so  discriminating  as  to  justify  a  judicial 
interference.  The  court,  assuming  arguendo,  though  with  hesitation, 
this  classification,  held  the  act  unconstitutional  as  not  being  uniform 
within  the  same  class.  The  constitutional  provision  as  to  taxes  being 
ad  valorem,  being  inapplicable  to  occupation  taxes,  McGhee  v.  State 
(1893)  92  Ga.  21,  the  only  requirement  is  that  the  method  adopted  should 
apply  with  actual  uniformity.  Kitanning  Coal  Co.  v.  Commonwealth 
(1875)  79  Ps-  'oo;  Ci^y  ^f  Si-  Louis  V.  Bircker  (1879)  7  Mo.  App.  169. 
The  basis  of  assessment  in  the  principal  case  meets  fully  this  requirement 
and  is  peculiarly  equitable.  The  argument  of  the  court  was  that  the 
act  did  not  provide  for  any  fixed  rule  as  to  the  assessment  of  the  tax  and 
that  the  amount  of  the  taxes  to  be  paid  would  depend  upon  the  peculiar 
condition  of  each  company.  The  same  reasoning  would  apply  equally 
to  a  tax  of  a  fixed  per  cent,  of  the  gross  receipts,  which  the  court  admitted 
would  be  valid,  and  pushed  to  its  logical  result  would  exclude  all  systems 
except  those  assessed  at  a  fixed  equal  sum  in  each  company,  the  most 
inequitable  system  of  taxation.  If  2j  per  cent,  of  the  gross  receipts 
would  be  a  uniform  basis  of  assessment,  and  the  ad  valorem  taxes  are 
based  in  a  uniform  system,  as  they  must  be  by  the  Constitution  of  Georgia, 
it  is  difficult  to  perceive  why  the  difference  between  the  two  does  not 
form  an  equally  uniform  basis.  Such  a  system  is  frequently  employed 
in  franchise  taxes  and  is  most  equitable  as  a  basis  of  a  privilege  tax. 
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Lis  Pendens  in  Favor  of  the  Defendant. — Naturally  the  rule  of 
lis  pendens  will  be  applied  in  the  majority  of  cases  in  favor  of  the  plaintiif 
as  against  alienees  of  the  defendant.  It  applies  equally  in  favor  of  the 
defendant.  Garth  v.  IVard  (1741)  2  Atk.  174;  Henderson  v.  JVana- 
maker  (1897)  79  Fed.  736;  IVelton  v.  Cook  (1882)  61  Cal.  481;  Hurd  v. 
Case  (1863)  32  111.  45;  Olson  v.  Leibpke  (1900)  no  la.  595.  Lis  pendens 
originated  at  common  law,  and  is  applicable  to  proceedings  in  law  and 
equity.  Murray  v.  B alloji  (iSi^)  i  Johns.  Ch.  566;  Freeman,  Judgments 
§192.  First  definitely  formulated  by  Lord  Bacon  as  his  Twelfth  Ordi- 
nance in  Chancery,  Bacon's  Law  Tracts  282,  as  defined  by  a  current 
writer  the  general  rule  is  that  during  the  pendency  of  a  suit  involving 
property,  "neither  party  to  the  litigation  can  alienate  the  property  in 
dispute,  so  as  to  affect  the  rights  of  his  opponent."  2  Pom.  Eq.  Jur. 
§633.  Two  theories  are  advanced  as  the  foundation  of  the  rule.  Treat- 
ing it  as  a  phase  of  the  law  of  notice,  the  courts  have  said  that  all  persons 
are  presumed  to  have  knowledge  of  all  judicial  proceedings,  and  there- 
fore take  property  from  a  litigant  pendente  lite  with  an  implied  notice 
of  the  litigation  and  under  an  implied  obligation  to  abide  by  the  results 
thereof.  IVorfley  v.  Earl  of  Scarborough  (1746)  3  Atk.  392;  Randall  v. 
Duff  (1889)  79  Cal.  115;  I  Story,  Eq.  Jur.  §405.  The  explanation  more 
generally  accepted  is  that  the  doctrine  "is  not  founded  on  any  principle 
of  courts  of  equity  with  regard  to  notice,  but  on  the  ground  that  it  is 
necessary  to  the  administration  of  justice  that  the  decision  of  a  court  in 
a  suit  should  be  binding,  not  only  on  the  litigant  parties,  but  on  those 
who  derive  title  from  them  pendente  lite,  whether  with  notice  of  the  suit 
or  not."  Bellamy  v.  Sabine  (1857)  i  De  G.  &  J.  564;  see  also  Norris  v. 
He  (1894)  152  111.  190;  Turner  v.  Houpt  (1895)  53  N.  J.  Eq.  526;  Dovey's 
Appeal  (1881)  97  Pa.  153;  2  Pom.  Eq.  Jur.  §632.  The  nature  of  the 
rule  would  seem  to  argue  against  the  idea  that  it  is  based  upon  principles 
of  notice;  and  the  contrary  view  seems  to  be  further  strengthened  by 
the  law  governing  the  commencement,  and  the  continuity  of  the  rights 
of  the  defendant. 

It  is  clear  that  the  lis  pendens  in  favor  of  the  defendant  is  not  separate 
and  distinct  from  that  in  favor  of  the  plaintiff,  requiring  some  formal 
action  by  the  defendant  for  its  inception.  The  lis  pendens  commences 
upon  the  filing  of  the  initial  pleading  and  the  service  of  process.  Grant 
v.  Bennett  (1880)  96  111.  313;  Haughwout  v.  Murphy  (1871)  22  N.  J.  Eq. 
531;  Butler  V.  Tomlinson  (1862)  38  Barb.  641,  and,  under  statute,  upon 
the  filing  of  the  notice  of  lis  pendens.  Pitt  v.  Rodger s  (1900)  104  Fed. 
387.  Accordingly,  some  few  decisions  and  intimations  to  the  effect  that 
the  lis  pendens  in  favor  of  the  defendant  does  not  exist  until  his  pleading 
is  upon  record,  IValker  v.  Goldsmith  (1886)  14  Or.  125;  Corwin  v.  Bensley 
(1872)  43  Cal.  253,  are  obviously  incorrect,  in  the  absence  of  a  statute 
requiring  the  defendant  to  file  a  notice.  Hall  Lumber  Co.  v.  Gustin 
(1884)  54  Mich.  624;  Zane  v.  Fink  (1881)  18  W.  Va.  693;  Moss  v.  N.  Y. 
El.  Ry.  Co.  (1891)  27  Abb.  N.  C.  318;  and  see  Jorgenson  v.  Minn,  etc., 
Ry.  Co.  (1875)  25  Minn.  206.  Where  the  defendant  introduces  new 
subject  matter  in  his  answer  or  by  way  of  cross-bill  or  counterclaim,  a 
lis  pendens  is  then  created  respecting  that  subject  matter,  and  not  relat- 
ing back  to  the  beginning  of  the  suit.  Carver  v.  Graham  (1897)  6  Kan. 
App.  344;  Hart  v.  Hayden  (1881)  79  Ky.  346. 
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It  is  well  settled  that  the  continuity  of  the  plaintiff's  right  under 
the  lis  pendens  is  broken  by  failure  to  make  full  prosecution.  Tinsley 
V.  Rice  (1898)  105  Ga.  525;  Norris  v.  lie  (1894)  152  111.  190;  Hayes  v. 
Nourse  (1889)  114  N.  Y.  595.  This,  manifestly,  has  no  application  to 
the  defendant — except  perhaps  where  he  is  claiming  affirmative  relief, 
in  which  case  it  would  seem  that  he  might  be  considered  in  respect  to 
that  matter  as  the  plaintiff.  If  this  conclusion  and  the  foregoing  are 
correct,  the  result  is  that  after  a  plaintiff  has  filed  his  pleading  and  served 
process,  the  defendant  may  have  a  lien  upon  the  property  in  dispute 
which  he  may  enforce  years  afterward  against  an  innocent  purchaser 
for  value,  provided  through  plaintiff's  inaction  the  suit  has  not  been 
dismissed.  Certainly  such  a  doctrine  bears  little  relation  to  the  law 
of  notice.  A  recent  decision  of  the  Supreme  Court  of  Georgia  is  in 
point.  One  H.  W.,  holding  defendant's  note,  and,  as  security,  warranty 
deeds  of  certain  property  already  mortgaged,  sued  on  the  note,  praying 
judgment  and  a  special  lien  upon  the  property.  No  further  pleadings 
were  filed  or  proceedings  had  for  nearly  twelve  years.  Meanwhile  H.  W. 
conveyed  to  E.  W.,  a  certain  bank  levied  upon  the  property  under  an 
execution  against  E.  W.,  bought  in  the  property  at  the  sheriff's  sale,  and, 
upon  notice  of  the  original  suit,  intervened  as  party  plaintiff.  Counsel 
for  the  bank  argued  that  the  bank  could  not  be  affected  with  constructive 
notice  of  the  original  suit  because  it  was  not  duly  prosecuted;  but  the 
court  held  that  the  lis  pendens  commenced  upon  the  filing  of  the  original 
petition  by  H.  W.,  that  the  defendant  was  then  entitled  to  have  the 
deeds  in  question  cancelled,  and  that  no  laches  of  H.  W.  could  deprive 
defendant  of  his  right.  Brtdger  v.  Exchange  Bank  (Ga.  1906)  56  S.  E. 
97.  The  decision  is  sound,  upon  the  principles  presented  above,  and 
is  worthy  of  notice  as  indicating  the  full  extent  of  the  operation  of  lis 
pendens  in  favor  of  the  defendant. 
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Agency — Statute  of  Frauds — Memorandum — Unnamed  Principal. — 
A  memorandum  for  the  sale  of  lands  consisted  of  correspondence  between 
the  vendor  and  the  vendee's  agent,  which  disclosed  the  fact  of  the 
agency  so  as  not  to  bind  the  agent,  but  did  not  disclose  the  identity  of 
the  principal.  Held,  the  memorandum  did  not  satisfy  the  Statute  of 
Frauds.      Meriz  v.  Hubbard  (Kan.  1907)  88  Pac.  529. 

Since  a  meinorandum  to  satisfy  the  Statute  of  Frauds  must  contain 
the  substance  of  the  contract.  Champion  v.  Plummer  (1805)  i  B.  &  P.,  N. 
R.  252,  the  theory  of  the  general  rule  that  it  must  name,  Grafton  v.  Cuin- 
mings  (1878)  99  U.  S.  100,  or  describe,  Rossiter  v.  Miller  (1878)  L.  R. 
3  A.  C.  1 124,  the  vendor  and  vendee,  is  that  the  identity  of  the  contracting 
parties  is  an  essential  element  of  the  contract.  The  result  of  the  cases, 
therefore,  that  a  memorandum,  as  in  the  principal  case,  disclosing  the 
agency  but  not  identifying  the  principal  is  insufficient,  Mentz  v.  New- 
witter  (1890)  122  N.  Y.  491,  whereas  one  not  disclosing  the  agency  is 
sufficient,  Kingsley  v.  Siebrecht  (189S)  92  Me.  23,  may  be  supported  on 
the  ground  that  in  the  former  case  the  memorandum  does  not  show  two 
parties  bound  by  the  contract,  while  in  the  latter  it  does.  Chase  v. 
Debolt  (1845)  7  111.  371.  This  distinction  seems  solid  unless  the  view — 
never  recognized  by  the  courts — is  taken  that  the  memorandum  in  either 
case  is  insufficient  within  the  spirit  of  the  Statute  of  Frauds. 

Bankruptcy — Partnership — Individual  Petition. — In  a  suit  to 
cancel  and  discharge  a  judgment  on  record,  the  plaintiff  exhibited  his 
individual  discharge  in  bankruptcy,  in  which  proceeding  the  judgment 
was  scheduled  as  an  individual  obligation.  Held,  per  Laughlin  and 
Ingraham,  JJ.,  the  judgment  should  be  cancelled.  N.  Y.  Inst,  for  Deaf 
and  Dumb  v.  Crockett  (1907)  36  N.  Y.  L.  Jour.  No.  106.  See  Notes,  p. 
272. 

Conflict  of  Laws — Damages — Statute  Allowing  for  Mental 
Suffering. — A  telegram,  sent  from  South  Carolina  to  Louisiana,  was 
delivered  in  garbled  form,  through  the  defendant's  negligence  outside 
South  Carolina,  resulting  in  plaintiff's  inability  to  visit  his  child  before 
death.  A  statute  allowed  damages  for  mental  suffering  "for  negligence 
in  receiving,  transmitting  or  delivering  messages."  Held,  such  damages 
would  be  allowed  without  regard  to  the  State  in  which  the  negligence 
occurred.  Walker  v.  Western  Union  Telegraph  Co.  (S.  C.  1906)  56  S.  E. 
38.     See  Notes,  p.  273. 

Constitutional  Law — Due  Process  of  Law — Service  of  Process. — 
An  Act  for  the  quieting  of  title  in  cases  of  the  destruction  of  public 
records  was  passed,  providing  that  anyone  claiming  the  title  to  real 
estate  might  "bring  an  action  in  rem  against  all  the  world"  upon  a 
substituted  service  by  publication,  when  personal  service  was  imprac- 
ticable. Held,  the  act  did  not  provide  for  a  taking  of  property  without 
due  process  of  law.  Title  &  Document  Restoration  Co.  v.  Kerrigan  (Cal. 
1906)  88  Pac.  356. 

While  ordinarily  a  bill  quia  timet  is  an  action  in  personam  it  may 
by  statute  be  enlarged  to  an  action  quasi  in  rem,  with  substituted  service 
by  publication.  Arndt  v.  Griggs  (1889)  134  U.  S.  316;  Venable  v.  Dutch 
(1887)  37  Kan.  515;  Harris  v.  Palmore  (1884)  74  Ga.  273.  The"Torrens 
System"  upon  which  the  Act  in  the  principal  case  is  founded  is,  in  effect, 
a  bill  quia  timet  against  the  whole  world.  It  is  a  new  departure  in  that 
the  defendants  may  be  unknown.  From  the  standpoint  of  due  process 
of  law,  the  question  is  simply  one  of  notice.  Since  substituted  service  by 
publication  is  permissible  in  such  cases  when  personal  service  is  imprac- 
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ticable,  Shepherd  v.  Ware  (1891)  46  Minn.  174,  it  would  seem  immaterial 
whether  such  impracticableness  arises  from  a  defect  in  knowledge  of  the 
location  of  known  or  unknown  defendants.  See  Brown  v.  Board  of  Levee 
Commissioners  (1874)  50  Miss.  480.  While  this  precise  point  has  not  been 
passed  upon  by  the  Federal  Courts,  the  Torrens  System  has  been  upheld  in 
Illinois,  The  People  v.  Deneen  (1898)  176  111.  165,  and  Massachusetts 
Tyler  v.  Judges  etc.  of  Registration  (igoo)  175  Mass.  71,  also  in  an  analogous 
Act  in  Minnesota,  Shepherd  v.  Ware,  supra,  but  overthrown  in  Ohio  for 
defects  peculiar  to  the  particular  statute.  State  v.  Guilbert  (1897)  56 
Ohio  St.  575.  The  question  is  open  in  New  Jersey.  Hill  v.  Henry  (1904) 
66  N.  J.  Eq.  150. 

Constitutional  Law — Speedy  Trial. — A  statute  provided  that  prosecu- 
tions for  seduction  should,  when  the  parties  married,  be  suspended  for 
two  years  and  then  dismissed  unless  the  defendant,  within  that  time, 
should  be  guilty  of  such  cruelties  as  to  render  their  living  together  un- 
supportable.  In  a  prosecution  under  the  statute  the  prosecutrix  alleged 
such  acts  by  the  defendant,  who  had  married  her.  Held,  Brooks,  J., 
dissenting,  the  statute  made  marriage  a  bar  to  the  prosecution  and  its 
"conditions  subsequent"  violated  the  constitutional  right  to  a  speedy 
trial.     Waldon  v.  State  (Tex.  1906)  98  S.  W.  848. 

The  right  to  speedy  trial,  derived  from  the  Charters  and  Bills  of 
England,  U.  S.  v.  Fox  (1880)  3  Mont.  512,  and  embodied  in  federal  and 
state  constitutions  and  legislation,  see  85  Am.  St.  Rep.  187,  note,  is  a 
protection  from  capricious  and  unreasonable  delays  while  imprisoned 
before  trial.  Commonwealth  v.  Carter  (1831)  11  Pick.  277;  Nixon  v. 
State  (Miss.  1844)  2  Sm.  &  M.  497.  Accordingly  one  who  is  not  im- 
prisoned, State  v.  Williams  (1891)  35  S.  C.  160,  is  serving  another  sen- 
tence, Gillespie  v.  People  (1898)  176  111.  238,  or  is  admitted  to  bail.  Ex 
parte  Copies  (1880)  58  Miss.  358,  suffers  no  violation  of  this  right.  Nor 
does  one  who,  even  if  imprisoned,  acquiesces  in  or  causes  the  delay. 
Ex  parte  Cox,  etc.,  (1882)  12  Tex.  App.  665;  McGuire  v.  Wallace  (1886) 
109  Ind.  284;  State  v.  Billings  (1897)  140  Mo.  193.  It  is  difficult,  there- 
fore, to  see  in  what  way  this  right  is  infringed  as  to  any  person  who  is 
not  imprisoned  and  himself  chooses  so  to  act  as  to  postpone  prosecution. 
Yet  that  was  precisely  the  defendant's  position  in  the  principal  case. 

Corporations — Foreign — Service  of  Summons — Due  Process  of 
Law. — Defendant  corporation  had  neither  property,  business  nor  place 
of  business  within  the  state.  Its  president  while  in  the  state,  in  no  way 
as  a  representative  of  the  corporation,  was  served  with  a  summons  to 
the  corporation.  Held,  that  the  service  was  not  due  process  of  law. 
Grant  v.  Cananea  Consolidated  Copper  Co.  (1907)  36  N.  Y.  L.  Jour.  No.  116. 
The  Appellate  Division  in  this  decision  refused  to  follow  a  decision 
in  the  Court  of  Appeals,  Pope  v.  Terre  Haute  Mfg.  Co.  (1881)  87  N.  Y. 
137,  on  the  ground  tbat  the  contrary  decisions  in  the  Federal  courts 
governed,  the  question  being  a  Federal  one.  Pennoyer  v.  Neff  (1877)  95 
U.  S.  714;  St.  Clair  v.  Cox  (1882)  106  U.  S.  350;  Remington  v.  Central 
Pacific  Ry.  Co.  (1904)  19.8  U.  S.  95.  The  principal  case  is  unassailable. 
A  disregard  similar  to  that  shown  to  Pope  v.  Terre  Haute  Mfg.  Co.,  supra, 
should  be  shown  to  cases  such  as  Moulin  v.  Trenton  Ins.  Co.  (N.  J.  1855) 
I  Dutch  57,  and  Guernsey  Amcr.  Ins.  Co.  (186S)  13  Minn.  278,  in  which 
after  transacting  business  within  the  state  the  corporation  withdrew 
leaving  no  officer  or  place  of  business  within  the  state.  Conley  v. 
Mathieson  Alkali  Works  (1902)  190  U.  S.  406.  From  the  principal  case, 
however,  should  be  distinguished  cases  in  which  the  corporation  carried 
on  a  single  transaction  within  the  state  which  while  not  constituting 
a  doing  of  business  within  statutes  requiring  precedent  formalities  to 
be  observed,  yet  would  seem  in  principle  to  bring  the  corporation  into 
the  state  for  jurisdictional  purposes,  Klopp  v.  Waterworks  Co.  (1892)  34 
Neb.  808;  contra,  Clews  v.  Woodstock  (1890)  44  Fed.  31,  while  the  agent 
is  carrying  on  the  transaction.     Conley  v.  Alkali  Works,  supra. 
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Equity — Mistake  of  Law — Sufficiency  as  Ground  of  Action. — 
Judgment  having  been  obtained  against  the  defendant,  he  moved  for 
new  trial,  which  was  granted.  It  later  appeared,  however,  that  the  court 
when  it  granted  the  new  trial  was  sitting  under  an  unconstitutional 
statute,  and  its  decree  was  void.  This  discovery  was  made  after  the 
time  limited  by  statute  for  such  motion  had  expired.  The  defendant 
brought  a  bill  for  equitable  relief.  Held,  the  relief  could  not  be  granted. 
Norwood  v.  Railroad  Co.  (Ala.  1906)  42  So.  683.     See  Motes,  p.  279. 

Equity — Real  Property — Vendee's  Lien. — The  plaintiff  made  a  part 
payment  upon  a  contract  for  the  purchase  of  real  property.  The  vendor 
failed  to  niake  good  title.  Held,  a  lien  in  the  plaintiff's  favor  had  arisen 
upon  payment  which  would  be  enforced  in  equity  irrespective  of  whether 
there  was  an  adequate  remedy  at  law.  Occidental  Realty  Co.  v.  Palmer 
(1907)  36  N.  Y.  L.  Jour.  No.  119. 

The  decision  is  of  especial  interest  as  being  contra  to  a  decision  in 
another  department  of  the  Appellate  Division.  Klim  v.  Sachs  (1905) 
102  App.  Div.  44.  Though  there  would  seem  to  be  few  if  any  decisions 
which  would  uphold  the  doctrine  of  the  latter  case  that  no  lien  can  be 
declared,  the  authorities  are  not  in  accord  as  to  the  basis  or  exact  nature 
of  this  lien.  The  principal  case  adopts  the  view  advanced  in  Rose  v. 
Watson  (1864)  10  H.  L.  672,  that  the  lien  springs  from  the  doctrine  of 
equitable  conversion  and  arises  immediately  upon  payment,  on  the 
theory  it  would  seem  that  the  equitable  transfer  which  has  arisen  from 
the  contract  and  which,  however,  is  subject  to  the  vendor's  lien  for  the 
purchase  money,  3  Pom.  Eq.  Jur.  3rd  ed.  2533,  is  finally  consummated 
by  the  devesting  of  that  lien  on  the  payment  of  the  money.  Another 
theory  would  seem  to  be  that  advanced  by  Pomeroy  3  Eq.  Jur.  §  1263 
that  it  is  analogous  to  a  vendor's  lien  after  conveyance.  Wythes  v.  See 
(1S55)  3  Drewry  396,  403;  Burgess  v.  Wheate  (1759)  3  W.  Bl.  123,  150; 
Wickman  v.  Robinson  (1861)  14  Wis.  493.  If  considered  as  such  it 
would  logically  not  have  the  nature  of  this  lien  which  does  not  arise  till 
declared  by  the  court  after  all  legal  remedies  have  been  exhausted. 
3  Pom.  Eq.  Jur.  §  1260  and  note  2;  Gilman  v.  Brown  (1S17)  i  Mason 
191,  221. 

Evidence  —  Dying  Declarations  —  Admissibility  —  Question  for 
Court  or  Jury. — On  a  prosecution  for  murder  the  evidence  was  conflict- 
ing as  to  deceased's  consciousness  of  impending  death.  Held,  that  it 
was  a  question  for  the  jury  whether  a  sufficient  predicate  had  been  laid 
for  the  admission  of  a  dving  declaration.  McCorquodale  v.  State  (Tex. 
1906)  98  S.  W.  879. 

It  is  well  settled  that  the  judge  "is  to  pass  on  the  preliminary  con- 
ditions necessary  to  the  admissibility  of  evidence,"  and  since  a  declarant's 
consciousness  of  impending  death  is  requisite  to  the  admission  of  a 
dying  declaration,  the  judge  must  determine  whether  that  consciousness 
existed.  2  Wigmore  Ev.  §  1451;  People  v.  Smith  (1887)  104  N.  Y. 
491;  Westbrook  v.  People  (1888)  126  111.  81;  Com.  v.  Bishop  (1896) 
165  Mass.  148.  A  few  courts  have  been  illogical  in  their  professed 
application  of  this  rule.  Thus  in  Delaware  it  has  been  held  that  where  a 
prima  facie  case  of  the  essential  moral  consciousness  has  been  made  out 
by  the  State,  the  court  will  allow  no  rebuttal  before  admitting  the  declara- 
tion. State  v.  Frazier  (1865)  i  Houst.  Cr.  Cas.  176;  but  see  State  v.  Cornish 
(1^53)  5  Har.  502,  although  proof  of  such  consciousness  is  a  condition 
precedent  to  admissibility.  And  in  Georgia  and  Massachusetts  it  has 
been  held  proper  to  instruct  the  jury  to  disregard  the  declaration  if  they 
believe  that  the  declarant  had  not  the  required  moral  consciousness, 
Jackson  V.  State  (1876)  56  Ga.  235;  Smith  v.  State  (1903)  118  Ga.  61; 
Com.  V.  Brewer  (1895)  164  Mass.  577,  thus  conferring  upon  the  jury  a 
function  of  the  judge.  The  principal  case  embodies  the  Texas  doctrine, 
i.e.,  that  where  the  testimon}^  is  conflicting  the  question  should  be  sub- 
mitted to  the  jury  with  appropriate  instructions.     Martinez  v.  State  (1900) 
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56  S.  W.  58;  Highsmith  v.  State  (1899)  50  S.  W.  723;  but  see  Sims  v. 
State  (1896)  36  S.  W.  256.  This  is  against  the  overwhelming  weight  of 
authority  in  this  country  and  England  and  is  clearly  insupportable. 

Evidence — Dying  Declarations — Required  State  of  Declarant's 
Mind. — The  declarant  was  told  by  his  physician  that  his  case  was  hope- 
less, that  his  only  chance  lay  in  an  operation,  and  that  he  would  probably 
not  survive,  whereupon  he  made  a  statement,  and  died  twenty  minutes 
later  during  the  operation.  Held,  that  the  statement  was  admissible  as 
a  dying  declaration,  made  under  a  sense  of  impending  death,  though 
the  declarant  was  willing  to  take  the  only  chance  held  out  to  him.  State 
V.  Thompson  (Or.  1907)  88  Pac.  583. 

The  generallj-  accepted  principle  upon  which  dying  declarations  are 
admitted  is  that  of  necessity,  Donnelly  v.  State  (1857)  26  N.  J.  L.  601, 
617;  Railing  v.  Com.  (1885)  no  Pa.  100,  105,  and  the  assumption  which 
justifies  their  admission  in  evidence  is  that  the  situation  of  the  declarant 
is  in  its  nature  so  solemn  as  to  put  him  under  as  great  compulsion  to  tell 
the  truth  as  if  he  were  under  oath  to  do  so.  Drummond's  Case  (1784) 
I  Leach  C.  C.  378;  State  v.  Brunetto  (1858)  13  La.  An.  45;  People  v. 
Kraft  (1896)  148  N.  Y.  631.  Most  jurisdictions  have  taken  the  position 
that  such  solemnity  will  not  be  admitted  to  exist  unless  it  is  conclusively 
proved  to  the  court  that  the  decedent  had  not  the  slightest  hope  of 
recovery,  Wigmore  Ev.  §  1440;  Reg.  v.  Jenkins  (1869)  L.  R.  i  Cr. 
C.  R.  187;  People  v.  Hodgdon  (1880)  55  Cal.  72;  Peak  v.  State  (1888) 
50  N.  J.  L.  179,  but  it  seems  difficult  to;quarrel  with  decisions  like  that 
in  the  principal  case,  since  in  them  the  solemnity  arising  from  a  sense  of 
impending  death  is  substantially  as  great  as  that  in  cases  in  which  there 
is  no  hope  at  all  01  life.  See  Regina  v.  Perkins  (1840)  9  Car.  &  P. 
395;  State  V.  Johnson  (1886)  26  S.  C.  152;  McQueen  ^.  State  (1891)  94 
Ala.  50. 

Evidence — Privileged  Communications — Effect  of  Death  of  Pa- 
tient.—The  plaintiff,  beneficiary  on  a  policy  of  insurance,  sought  to 
show  insanity  of  insured  by  the  evidence  of  physician  who  attended 
deceased.  Defendant  objected  that  information  acquired  by  a  physician 
in  his  professional  capacity  is  privileged  and  that  on  death  of  patient 
the  privilege  becomes  absolute.  Held,  that  the  plaintiff  could  waive  the 
privilege.     Olson  v.  Court  of  Honor  (Minn.  1907)  no  N.  W.  374. 

On  principle  this  case  is  clearly  wrong.  5  Columbia  Law  Review 
64.  It  also  goes  further  than  those  cases  which  allow  the  executor  or 
administrator  to  waive  the  privilege  and  the  one  or  two  cases  which 
allow  the  widow  and  the  heir-at-law  to  waive  it,  Groll  v.  Tower  (1884) 
85  Mo.  249;  Winters  v.  Winters  (1897)  102  Iowa  53,  since  it  allows  any- 
one claiming  an  interest  under  the  deceased  to  waive  the  privilege  if  to 
do  so  is  necessary  to  protect  such  interest. 

Fixtures — Chattels  Affixed  by  Conditional  Vendee. — The  plaintiff 
contracted  to  sell  to  one  Lyon  an  engine,  retaining  the  title  and  the 
right  to  retake  the  engine  upon  default.  Lyon  affixed  the  engine  in  a 
mill  of  which  he  was  in  possession  under  a  contract  to  purchase,  which 
provided  that  all  improvements  should  become  part  of  the  realty,  and 
should  not  be  removed  without  the  consent  of  the  vendor.  Lyon,  after 
part  payment  on  the  engine,  made  default  in  both  contracts;  and  the 
defendant,  owner  of  the  mill,  refused  to  give  up  the  engine.  Held,  that 
the  plaintiff  might  recover  in  conversion,  but  only  the  amount  unpaid 
on  the  engine.     Davis  v.  Bliss  (1907)  36  N.  Y.  L.  Jour.  No.  100. 

Where  there  has  been  no  change  in  the  character  of  the  property, 
and  no  parting  with  value  on  its  account,  personal  property  subject  to  a 
chattel  mortgage  cannot  be  made  part  of  the  realty  without  the  consent 
of  the  mortgagee,  Sisson  v.  Hibbard  (1879)  75  N.  Y.  542;  7  Columbia 
Law  Review  20;  nor  may  a  vendor  who  retains  title  be  thus  deprived 
of  his  property,  Hendy  v.  Dinkerhoff  (1880)   57  Cal.  3;    Brewing  Co.  v. 
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Mfg.  Co.  (1891)  81  Tex.  99;  so  that  the  title  of  the  plaintiff  was  not 
devested,  and  the  defendant's  retention  of  the  engine  was  a  conversion. 
Inasmuch,  however,  as  the  action  was  brought  before  the  expiration  of 
the  thirty  days  which  are  allowed  a  vendee  in  New  York  to  regain  posses- 
sion upon  compliance  with  his  contract,  Laws  of  1897,  Chap.  418,  §  116, 
the  damages  against  the  defendant,  who  was  Lyon's  successor  in  interest 
under  their  agreement,  were  rightly  limited  to  the  amount  unpaid. 
Parish  v.  Wheeler  (i860)  22  N.  Y.  494;  Allen  v.  Judson  (1877)  71  N.  Y.  77. 

Habeas  Corpus — Jurisdiction. — The  petitioner  was  committed  upon 
process  fair  on  its  face  for  violating  a  city  ordinance.  He  applied  for  a 
writ  of  habeas  corpus  on  the  ground  that  the  act  was  committed  outside 
the  city  and  consequently  beyond  the  jurisdiction  of  the  committing 
magistrate.  The  jurisdiction  of  the  city  over  this  place  was  in  dispute. 
Held,  the  writ  would  be  refused.     In  re  Rice  (Cal.  1906)  88  Pac.  599. 

Since  habeas  corpus,  being  an  extraordinary  remedy,  will  not  lie 
where  the  regular  remedies  are  appropriate,  it  is  unavailable  for  mere 
errors  of  law.  Ex  parte  Yarbrough  (1884)  no  U.  S.  651,  matters  of  defense, 
or  examination  into  the  merits,  unless  jurisdictional.  Clarke's  Case 
(Mass.  1853)  12  Cush.  320.  It  will  lie  for  lack  of  general  jurisdiction  of 
subject  matter  or  person,  McClaughry  v.  Denting  (1901)  186  U.  S.  49, 
evident  on  the  face  of  the  proceeding.  In  re  Snow  (1887)  120  U.  S.  274; 
Herrick  v.  Smith  (Mass.  1854)  i  Gray  49.  Accordingly,  upon  commitment 
before  indictment,  the  court  will  often  inquire  into  the  evidence  before  the 
committing  inagistrate  to  the  extent  of  determining  whether  a  semblance 
of  justification  exists,  Ex  parte  Virginia  (1879)  100  U.  S.  339,  but  not  into 
the  merits,  Ex  parte  Carll  (18S2)  106  U.  S.  521,  and  after  commitment 
for  contempt  in  the  Federal  courts,  into  facts  outside  of  but  not  contra- 
dictory to  the  record.  In  re  Mayfield  (1891)  141  U.  S.  107;  Cuddy, 
Petitioner  (1889)  131  U.  S.  280.  While  the  cases  state  no  general  principle 
upon  which  the  decisions  are  based,  they  may  be  explained  upon  the 
theory  that  this  extraordinary  remedy  should  lie  in  such  cases  only 
when  the  court  has  no  color  of  jWisdiction  or  color  of  acquiring  or  main- 
taining jurisdiction.  This  theory  would  explain  the  general  rules  as  to 
general  jurisdiction  of  the  subject  matter,  errors  evident  on  the  face  of 
the  proceedings,  and  lirnited  inquiry  into  the  evidence  on  which  the 
commitment  is  based.  The  principal  case  is  therefore  correct,  the 
alleged  error  being  one  of  law  within  the  general  jurisdiction. 

Insurance — Accident — Eye-witness  Clause. — An  accident  insurance 
policy  provided  that  when  the  circumstances  of  an  accident  and  injury 
were  not  established  by  the  testimony  of  an  actual  eyewitness,  the  com- 
pany's liability  should  be  limited  to  one-twentieth  of  the  death  benefit. 
The  insured  and  a  young  woman  were  seen  rowing  in  a  canoe  within  five 
minutes  before  it  capsized  and  they  were  drowned,  the  canoe  being  one 
easily  overturned.  Held,  the  circumstances  of  the  accident  were  estab- 
lished by  eyewitnesses,  within  the  meaning  of  the  clause.  Lewis  v. 
Brotherhood  Accident  Co.  (Mass.  1907)  79  N.  E.  802. 

Contracts  of  insurance  are  construed  most  strongly  in  favor  of  the 
insured.  National  Bank  v.  Insurance  Co.  (1877)  95  U.  S.  673.  Just  as  a 
stipulation  in  a  policy  ousting  the  courts  of  jurisdiction  is  held  void, 
Badenjeld  v.  Mass.  Mutual  Accident  Assoc.  (1891)  154  Mass.  77,  on  the 
same  principle  the  courts  assume  a  jealous  attitude  toward  attempts  to 
control  the  course  of  justice  by  stipulations  abrogating  the  rules  of  law 
or  evidence.  Utter  v.  Travelers'  Insurance  Co.  (1887)  65  Mich.  545; 
National  Accident  Society  v.  Ralstin  (1901)  loi  111.  App.  192;  Insurance 
Co.  V.  Morse  (1874)  20  Wall.  445.  The  holding  of  the  principal  case, 
that  one  who  sees  an  operating  cause  of  injury  at  work,  of  which  the 
accident  is  a  natural  result,  and  to  which  it  may  fairly  be  attributed, 
seems  in  accord  with  the  settled  rules  of  evidence.  Travelers'  Ins.  Co. 
V.  McConkney  (1887)  127  U.  S.  66 1. 
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Insurance — Appraisal  of  Damages — Construction. — A  policy  of 
insurance  provided,  "In  the  event  of  disagreement  as  to  the  amount  of 
loss,  the  same  shall  be  ascertained  by  two  competent  and  disinterested 
appraisers"  and  "the  loss  shall  not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company,  including  an  award 
by  appraisers  when  appraisal  has  been  required."  Held,  that  the  words 
"has  been  required"  meant  required  by  the  express  terms  of  the  policy, 
viz.,  in  the  event  of  disagreement  as  to  amount  of  loss,  and  no  demand 
was  necessary  to  make  appraisal  a  condition  precedent.  Graham  v. 
German  Am.erican  his.  Co.  (Ohio  1907)  79  N.  E.  930. 

Where  it  is  necessary  to  interpret  a  policy  fairly  susceptible  of  two 
different  constructions,  the  one  most  favorable  to  the  insured  should  be 
adopted,  but  this  rule  does  not  warrant  the  courts,  in  their  effort  to 
relieve  the  insured,  in  distorting  the  express  conditions  into  another 
construction.  The  Ohio  court  appreciating  this,  has  by  the  principal 
case  expressly  overruled  its  previous  decision.  Grand  Rapids  Ins.  Co.  v. 
Finn  (1899)  60  Oh.  St.  513,  so  that  only  New  York  and  Michigan  hold 
the  untenable  position  that  a  demand  for  appraisal  is  necessary  in  order 
to  make  the  same  a  condition  precedent,  construing  the  words  "has  been 
required"  as  meaning  required  bv  demand.  Lawrence  v.  Niagara  Fire 
Ins.  Co.  (1896)  2  App.  Div.  267,  aff'd  154  N.  Y.  752;  Nat'l  Home  B.  & 
L.  Assn  V.  Ins.  Co.  (1S95)  106  Mich.  236.  In  accord  with  the  principal 
case  are  Murphy  v.  Mercantile  Co.  (1895)  61  Mo.  App.  323;  Mosness  v. 
German  American  Ins.  Co.  (1892)  50  Minn.  341;  Phoenix  Ins.  Co.  v. 
Lorton  &  Co.  (1902)  109  111.  App.  63. 

Mortgages — Rents  and  Profits — Special  Covenant. — A  mortgage 
contained  a  covenant  that  the  rents  and  profits,  after  being  applied  to 
the  payment  of  insurance,  taxes,  necessary  repairs  and  incidental  ex- 
penses, were  to  be  paid  over  to  be  applied  on  the  interest  of  the  mortgage 
debt.  A  special  proceeding  in  the  nature  of  a  suit  for  specific  performance, 
as  well  as  a  foreclosure  suit,  were  brought.  The  property  was  insufficient; 
the  mortgagor  insolvent.  Held,  that  only  the  rents  accruing  after  the  filing 
of  the  bill  could  be  recovered.  Moncrieff  v.  Hare  (Colo.  1906)  87  Pac. 
1082. 

The  mortgagee  was  never  entitled  to  the  rents  and  profits  until  he 
had  taken  possession.  Higgins  v.  York  Building  Co.  (1745)  3  Atk.  235, 
244;  White  V.  Wear  (1877)  4  Mo.  App.  341;  Thomson  v.  Shirley  (1895) 
69  Fed.  484.  And  even  when  by  the  terms  of  the  mortgage,  possession 
may  be  taken  by  the  mortgagee  on  default  and  the  rents  and  profits  are 
pledged,  they  belong  to  him  only  from  the  time  of  demand  of  possession. 
Teal  V.  Walker  (1883)  iii  U.  S.  242.  But  to  protect  the  mortgagee  under 
American  statutes,  equity,  when  the  land  will  not  satisfy  the  debt  and 
the  mortgagor  is  insolvent,  will  appoint  a  receiver  when  the  debt  matures 
to  collect  the  rents  and  profits  from  the  time  of  application  till  foreclosure. 
Clark  v.  Curtis  (Va.  1844)  i  Graft.  289;  St.  Louis  Nat.  Bank  v.  Field 
(1900)  156  Mo.  306,  311.  These  principles,  though  followed  in  the  princi- 
pal case,  were  inapplicable;  the  covenant  was  in  effect  an  assignment 
of  the  rents  and  profits  to  accrue  during  the  mortgagor's  possession  to  be 
applied  to  the  payment  of  interest,  and  as  soon  as  they  arose  were  set 
apart  by  equity  to  their  proper  purpose;  Fullan  v.  Ctn.  etc.  Air  Line 
Ry.  Co.  (1873)  5  Biss.  237;  Freedman's  Saving  Co.  v.  Shepherd  (1887) 
127  U.  S.  494,  502;  therefore,  recovery  should  not  have  been  limited  to 
rents  arising  after  suit. 

Municipal  Corporations — Obstruction  of  Street — Fire  Depart- 
ment— Negligence. — The  defendant  demurred  to  a  petition  which 
alleged  that  the  plaintiff's  building  was  destroyed  by  fire;  that  the  only 
street  over  which  the  fire  department  could  reach  her  property  was 
negligently  permitted  by  the  city  to  become  impassable  for  vehicles,  and 
that  the  fire  department  was  thereby  prevented  from  extinguishing  the 
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fire,  as  it  otherwise  would  have  done,  before  serious  damage  was  caused. 
Held,  that  the  condition  of  the  street  was  not  the  proximate  cause  of  the 
loss.     Hazel  v.  City  of  Owensboro  (Ky.  1907)  99  S.  W.  315. 

Although  a  municipal  corporation  is  generally  liable  for  injuries 
directly  resulting  to  the  public  as  users  and  to  others  from  the  defective 
condition  of  the  streets  due  to  its  negligence,  Cohen  v.  Mayor  (1889) 
113  N.  Y.  532;  see  7  Columbia  Law  Review  206,  it  is  equally  well 
settled  that  it  is  not  liable  for  the  negligence  or  inefficiency  of  its  fire 
department.  Wilcox  v.  City  of  Chicago  (1883)  107  111.  334;  Pettingell  v. 
Chelsea  (1894)  161  Mass.  368.  It  would  seem  that  there  was  no  violation 
of  a  duty  bv  the  defendant  in  the  principal  case  to  allow  its  fire  depart- 
ment free  and  unobstructed  passage  as  a  member  of  the  public,  but 
rather  that  the  use  of  the  highway  was  so  intimately  connected  with  the 
fire  department  that  the  city's  liability  must  be  measured  by  the  rule 
with  regard  to  the  latter.  Cf.  Springfield  Fire  etc.  Ins.  Co.  v.  Keeseville 
(1895)  148  N.  Y.  46.  The  argument  of  the  court,  therefore,  as  to  proxi- 
mate cause  is  based  on  an  erroneous  assumption  that  such  a  duty  existed. 

Municipal  Corporations— Obstruction  of  Street — Peanut  Roaster. 
— A  peanut  roaster,  with  a  boiler,  was  placed  daily  at  the  outer  edge  of 
the  sidewalk  in  front  of  the  owner's  store.  It  created  no  serious  incon- 
venience in  the  use  of  the  sidewalk.  The  village  trustees  had  knowledge 
of  these  facts.  Plaintiff,  a  pedestrian,  was  injured  by  an  explosion  of 
the  machine.  Held,  that  the  machine  was  not  as  a  matter  of  law  a  public 
nuisance;  and  the  refusal  to  adinit  evidence  that  such  naachines  were 
in  use  elsewhere,  such  evidence  tending  to  rebut  a  presumption  of  neg- 
ligence on  the  part  of  the  village  trustees,  was  error.  Frank  v.  Village 
of  Warsaw  (1906)  loi  N.  Y.  Supp.  938. 

It  is  a  general  rule  that  the  public  is  entitled  to  the  use  of  the  street 
in  its  entirety,  and  that  any,  other  than  a  teinporary,  obstruction  within 
its  limits  is  a  public  nuisance,  irrespective  of  any  inconvenience  to  the 
public,  6  Columbia  Law  Review  206;  Costello  v.  Stale  (1895)  108 
Ala.  45 ;  even  though  the  obstruction  be  not  continuous,  but  is  at  times 
removed.  Davis  v.  Mayor  etc.  of  New  York  (1856)  14  N.  Y.  506,  524; 
Cohen  v.  Mayor  (1889)  113  N.  Y.  532.  It  was  the  duty  of  the  village 
trustees,  upon  notice,  to  abate  such  nuisances.  Laws  of  N.  Y.  1897 
p.  414,  C.  414,  §  141 ;  Mayor  of  Knoxville  v.  Bell  (1883)  80  Tenn.  (12  Lea) 
157;  Hunt  V.  Alayor  (1888)  109  N.  Y.  134.  As  the  duty  to  remove  the 
machine  did  not  depend  on  the  likelihood  of  an  explosion,  Cohen  v. 
Mayor,  supra,  it  was  no  error  to  reject  the  evidence  referred  to,  and 
plaintiff  should  have  recovered. 

Municipal  Corporations — School  Districts — Statute  of  Limita- 
tions.— An  action  of  ejectment  was  brought  by  the  trustees  of  a  school 
district.  Held,  Wilkin,  J.,  dissenting,  that  the  Statute  of  Limitations 
was  a  bar  to  the  suit.      Broivn  v.  Trustees  (111.  1906)  79  N.  E.  759. 

By  the  weight  of  authority  the  Statute  of  Limitations  does  not  run 
against  state  agencies.  The  principal  case  conceded  this  but  reached 
its  conclusion  on  the  ground  that  school  districts  were  formed  for  a 
local  purpose.  This  is  clearly  wrong.  School  districts  like  counties  are 
regarded  as  political  divisions  of  the  state,  created  for  convenience  and 
charged  with  a  public  purpose.  Dillon,  Mun.  Corp.  3rd  ed.,  §  25.  As 
such  they  should  not  be  liable  for  torts  and  should  not  be  subject  to  the 
Statute  of  Liinitations.  See  Wetmore  v.  City  of  Oakland  (1893)  99  Cal. 
146.     The  dissenting  opinion  states  the  correct  doctrine. 

Nuisance — Limitation  of  Actions — Permanent  Nuisance. — The 
defendant  had  erected  a  large  and  expensive  hotel  plant,  including  a 
sewerage  system,  which  drained  into  a  streain  flowing  through  the  plain- 
tiff's land.  More  than  five  years  after  the  construction  and  use  of  this 
plant,  the  plaintiff  sued  for  permanent  dainages  for  the  nuisance  caused 
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by  the  pollution  of  the  stream  by  this  sewage.  Held,  the  plaintifif's  cause 
of  action  was  barred  by  the  five-year  tort  Statute  of  Limitations.  Virginia 
Hot  Springs  Co.  v.  McCray  (Va.  1907)  56  S.  E.  216.     See  Notes,  p.  277. 

Personal  Property — Lost  Goods — Finder's  Rights. — Plaintiff  found 
money  hidden  in  a  stove  which  A  had  bought  from  defendant.  Plaintiff 
having  given  the  money  to  defendant,  brought  action  to  recover.  Held, 
an  instruction  based  upon  a  distinction  between  money  lost  in  the  stove 
and  money  hidden  there  was  erroneous.  Kuykendall  v.  Fisher  (W.  Va. 
1906)  56  S.  E.  48.     See  Notes,  p.  276. 

Pleading  and  Practice — Compulsory  References — Action  at  Law. 
— In  an  action  of  contract  involving  a  long  account  the  court  directed  a 
reference  of  its  own  motion.  Held,  a  statute  authorizing  compulsory 
references  applied  only  to  equity  cases  under  the  Idaho  Constitution, 
§  7,  Art.  I,  providing  that  "the  right  to  trial  by  jury  shall  remain  in- 
violate."    Russell  V.  Alt  (Ida.  1907)  88  Pac.  416. 

The  duties  of  referees  in  modern  actions  at  law  devolved  at  common 
law  upon  auditors,  who  examined  the  items  and  stated  the  result  in  the 
now  obsolete  action  of  account.  Magown  v.  Sinclair  (N.  Y.  1874)  5 
Daly  63.  Later  the  practice  of  bringing  indebitatus  assumpsit  in  such 
cases  arose,  and  it  then  became  customary  to  refer  long  accounts  as  in 
equity,  Arnold  v.  Webb  (1814)  5  Taunt.  432;  Tunison  v.  Snover  (1893) 
56  N.  J.  L.  41,  but  not  obligatory  till  the  Common  Law  Procedure  Act  of 
1854  (c.  125,  s.  3).  Under  the  7th  Amendment  to  the  Federal  Constitu- 
tion, however,  which  applies  only  to  the  Federal  courts,  no  compulsory 
references  in  actions  at  law  have  ever  been  sustained,  Howe  Machine  Co. 
V.  Edwards  (1878)  15  Blatchf.  402,  save  in  one  instance  of  doubtful 
authority.  Eaken  v.  U.  S.  (1822)  8  Fed.  Cas.  No.  4235.  In  the  State 
courts  widely  divergent  results  have  been  reached.  In  those  States 
where  territorial  laws  were  in  force  at  the  time  of  the  adoption  of  the 
State  Constitutions,  or  where  no  instances  of  compulsory  references  in 
actions  at  law  had  previously  occurred,  the  courts  have  necessarily 
reached  the  same  conclusion  as  in  the  principal  case.  Grim  v.  Norris 
(1861)  19  Cal.  140;  St.  Paul  V.  Gardner  (1872)  19  Minn.  132.  But  in 
other  jurisdictions  the  practice  in  question  existed  long  before  the  adoption 
of  a  constitution,  and  therefore  a  statute  authorizing  it  is  not  uncon- 
stitutional. Edwardson  v.  Garnhart  (1874)  56  Mo.  81;  Mead  v.  Walker 
(1863)  17  Wis.  195;  Huston  v.  Wadsworth  (1880)  5  Colo.  213.  For  the 
historical  development  of  the  practice  in  New  York,  where  compulsory 
references  existed  under  both  the  Dutch  and  English  colonial  regimes, 
see  Magown  v.  Sinclair,  supra. 

Pleading  and  Practice — Departure. — In  his  petition,  the  plaintiff 
alleged  a  bailment  of  wheat  with  defendant  to  be  delivered  upon  demand; 
an  iminediate  conversion  of  the  wheat  by  the  defendant,  and  that  later, 
June  25,  1897,  upon  demand,  defendant  failed  to  account  for  a  portion 
of  the  wheat.  Defendant  answered  alleging  a  sale  of  the  wheat  by 
plaintiff  to  defendant  on  said  June  25,  1897,  and  a  payment  in  full  less  a 
charge  for  storage.  Plaintiff  replied,  admitting  the  agreement  to  sell 
and  the  receipt  of  payment  in  full  less  defendant's  claim  for  storage,  but 
alleged  that  he  was  induced  to  such  transaction  by  defendant's  fraudulent 
representation  that  the  wheat  had  been  kept  and  storage  was  due,  and 
that  since  the  wheat  had  not  been  kept,  the  defendant  was  not  entitled 
to  the  allowance  for  storage  charges  made  at  the  time  of  sale.  The 
amount  allowed  for  storage  constituted  the  amount  claimed  by  plaintiff 
as  unaccounted  for  in  his  petition.  Held,  Greene  and  Porter,  jj.  dissent- 
ing, the  plaintiff's  reply  did  not  constitute  a  departure.  Hunter  Milling 
Co.  V.  Allen  (Kan.  1906)  88  Pac.  252. 

The  theory  of  the  prevailing  opinion  is  that  the  facts  pleaded  in  the 
reply  are  merely  in  avoidance  of  the  sale  alleged  in  the  answer  and  that 
plaintiff's  original  allegation  of  conversion  as  a  basis  for  recovery  is  not 
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departed  from.  If  this  is  a  correct  construction  of  the  reply,  there 
would  be  no  departure.  See  Stephen,  Pleading  452  ;  cf.  Estes  v.  Farnham 
(1866)  1 1  Minn.  423  ;  Neve  v.  Allen  (1895)  55  Kan.  638.  But  it  is  difficult 
to  sustain  such  a  construction.  The  plaintiff  admits  the  agreement  for 
sale  and  apparently  seeks  to  recover  on  the  basis  of  an  unpaid  balance 
withheld  by  reason  of  the  defendant's  fraudulent  representations,  and 
this  constitutes  a  clear  case  of  departure.  Co.  Litt.  304  a;  i  Chitty, 
Pleading  *674;  Bliss,  Code  Pleading  3rd  ed.  s.  396;  Johnson  v.  Bank 
(1898)  59  Kan.  250;  Baker  v.  Long  (1876)  17  Kan.  341;  Hickman  v. 
Walker  (1737)  Willes  27.  The  view  of  Greene  J.  in  the  dissenting  opinion 
is,  therefore,  the  preferable  one.     Cf.  Hunter  v.  Allen  (1902)  65  Kan.  158. 

Pleading — Lis  Pendens — Rights  of  Defendant. — One  H.  W.,  holding 
defendant's  note,  and,  as  security,  warranty  deeds  of  certain  property 
already  mortgaged,  sued  on  the  note,  paying  judgment  and  a  special  lien 
upon  the  property.  No  further  pleadings  were  filed  or  proceedings  had 
for  nearly  twelve  years.  Meanwhile  H.  W.  conveyed  to  E.  W. ;  a  certain 
bank  levied  upon  the  property  under  an  execution  against  E.  W. ;  bought 
in  the  property  at  the  sheriff's  sale,  and,  upon  notice  of  the  original  suit, 
intervened  as  party  plaintiff.  Counsel  argued  that  the  bank  could  not 
be  affected  with  constructive  notice  of  the  original  suit  because  it  was  not 
duly  prosecuted.  Held,  no  laches  of  H.  W.  could  deprive  defendant  of 
his  rights  under  the  lis  pendens.  Bridger  v.  Exchange  Bank  (Ga.  1906) 
56  S.  E.  97.     See  Notes,  p.  282. 

Real  Property — Aliens — Inheritance. — An  alien  bought  land  and 
subsequently  died  intestate  without  having  in  good  faith  filed  a  declaration 
of  intention  to  becoine  a  citizen.  The  State  claimed  the  land  over  the  alien 
heirs  of  the  intestate.  Held,  two  judges  dissenting,  the  alien  heirs  took 
an  absolute  fee.     Abrams  v.  State  (Wash.  1907)  88  Pac.  327. 

The  Constitution  of  Washington  prohibits  the  ownership  of  land  by 
aliens  except  that  acquired  by  inheritance,  or  mortgage,  or  in  the  collec- 
tion of  debts.  Art.  2,  §  33.  Under  this  provision  if  an  alien  purchases 
land  he  is  held  to  have  a  title  defeasible  only  by  the  state.  Goon  Can  v. 
Richardson  (1897)  16  Wash.  373.  Under  11  and  12  Wm.  III.  chap.  6, 
which  became  part  of  the  common  law  of  the  state,  a  subject  can  inherit 
from  an  alien.  The  argument  of  the  court  is  that  the  Constitution  gave 
to  aliens  the  right  to  inherit  not  only  from  citizens  but  from  aliens,  because 
citizens  could  inherit  from  aliens;  and  appears  to  ignore  the  fact  that 
aliens  had  no  power  to  transmit  title  by  descent  except  to  citizens.  The 
interpretation  exemplifies  the  prevailing  liberal  attitude  of  the  courts 
toward  aliens. 

Real  Property — Right  of  Entry  for  Condition  Broken — Assign- 
ability.— An  estate  was  granted  on  condition  subsequent.  After  breach 
of  the  condition,  the  land  was  conveyed  by  the  original  grantor  to  a  third 
party,  who  entered  thereon.  Held,  the  second  conveyance,  its  recording, 
and  entry  by  the  grantee  under  it,  were  effective  to  devest  the  outstanding 
estate  and  revest  it  "in  the  original  grantor,  for  the  benefit  of  his  grantee." 
Wilmore  Coal  Co.  v.  Brown  (1906)  147  Fed.  931. 

The  effect  of  this  decision  is  that,  after  breach  of  condition,  a  right 
of  entry  for  condition  broken  may  be  assigned,  not  eo  nomine,  perhaps, 
but  as  an  estate.  The  non-assignability  of  these  rights  is  generally 
recognized.  Rice  v.  Ry.  Co.  (1866)  12  Allen  141.  But  in  Adams  v. 
Ore  Knob  Copper  Co.  (1880)  7  Fed.  634,  it  was  suggested  that  "as,  under 
the  statutes  of  uses,  devises  and  grants,  the  ceremony  of  livery  of  seisin 
is  dispensed  with  in  the  creation  of  freehold  estates,  it  would  seem  that  the 
ceremony  of  re-entry  for  the  breach  or  non-performance  of  a  condition 
ought  to  be  dispensed  with,"  the  only  requirement  suggested  being  that 
"an  estate  commenced  by  a  solemn  act,  viz.,  a  grant,  must  be  defeated 
by  an  act  equally  solemn."  Yet  in  Rannels  v.  Rowe  (1906)  145  Fed. 
296,  where  there  was  a  recorded  conveyance  to  a  third  party  after  breach 
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of  condition  by  the  original  grantee,  but  no  actual  entry,  it  was  pointed 
out  that  the  recorded  conveyance  alone  did  not  give  the  original  grantee 
the  other  element  of  entry,  i.e.,  due  notice,  as  it  "was  not  charged  by 
the  registry  act  with  notice  of  the  deeds  recorded  after  it  secured  title 
and  put  its  own  deeds  upon  record."  But  in  the  principal  case  it  v/ould 
seem  that  all  reasons  for  the  original  rule  in  regard  to  the  assignability 
of  these  rights  were  satisfied:  the  estate  is  defeated  by  as  solemn  an  act 
as  commenced  it ;  the  original  grantee  has  due  notice,  and  the  objection 
that  such  assignment  encourages  champerty  is  probablv  obsolete  in  spirit. 
7  Columbia  Law  Review  34. 

Statutes — Sales — Intoxicating  Liquors. — The  defendant,  claiming 
he  was  sick,  obtained  a  pint  of  whiskey,  agreeing  to  return  it  in  kind 
the  next  day.  Held,  there  was  a  sale  within  the  local  option  law  pro- 
hibiting the  "selling  of  any  spirituous  liquor  *  *  *  or  giving 
away  of  any  *  *  *  with  the  purpose  of  evading  said  law."  Tom- 
beaugh  v.  State  (Tex.  1906)  98  S.  W.  1054. 

The  word  sale  in  local  option  statutes,  though  variouslv  interpreted, 
has  never  been  limited  to  the  exchange  of  property  for  a  money  considera- 
tion. Williamson  v.  Berry  (1850)  8  How.  495.  Looking  at  the 
spirit  in  which  such  legislation  is  enacted,  the  courts  have  generally  held 
that  any  method  adopted  to  evade  the  statute  is  a  sale  within  the  mean- 
ing of  the  statute  and  that  the  presence  or  absence  of  good  faith  in  the 
transaction  is  a  question  for  the  jury.  Taylor  v.  State  (1898)  121  Ala. 
39;  Robinson  v.  State  (1894)  59  Ark.  341.  Induced  by  the  common 
resort  to  subterfuges  and  to  the  practical  difficulty  in  obtaining  convic- 
tions, a  few  of  the  states  have  made  what  seems  a  more  reasonable  inter- 
pretation of  the  legislative  intent,  and  hold  that  all  such  transactions 
come  within  the  statute,  and  that  the  question  of  good  faith  is  imma- 
terial. Commonwealth  v.  Abrams  (1890)  150  Mass.  393;  Keaton  v. 
State  (1896)  36  Tex.  Cr.  R.  259.  The  principal  case  follows  these 
decisions. 

Taxation — Classification — Uniformity. — A  statute  provided  for  an 
occupation  tax  upon  express,  telegraph  and  telephone  companies  equal 
to  the  difference  between  2  J  per  cent,  of  the  gross  receipts  and  the  ad 
valorem  taxes.  Held,  the  statute  was  unconstitutional.  Wright  v. 
Southern  Bell  T.  &  T.  Co.  (Ga.  1906)  56  S.  E.  116.     See  Notes,  p.  280. 

Taxation — Gifts  Inter  Vivos — In  Contemplation  of  Death. — A 
transaction  in  form  was  a  gift  inter  vivos  made  with  a  view  to  the  death 
of  the  grantor.  Held,  by  Smith,  J.,  the  transfer  was  taxable  under  Laws 
1892,  ch.  399  §  I  subd.  3  providing  for  taxation  of  a  transfer  made  "in 
contemplation  of  death."  Cochrane  and  Kellogg,  JJ.,  concurring  on 
other  grounds  refused  to  consider  the  effect  of  the  above  statutory  pro- 
vision. Chester,  J.,  dissented.  In  re  Palmer  s  Estate  (1907)  102  N.  Y. 
Supp.  236. 

There  is  some  confusion  in  New  York  as  to  the  effect  of  the  phrase 
"in  contemplation  of  death"  in  the  Taxable  Transfer  Act,  some  decisions 
restricting  it  to  gifts  causa  mortis,  Matter  of  Edgertons  Estate  (1898) 
35  App.  Div.  125,  129,  others  extending  it  to  gifts  or  transfers  inter 
vivos.  Matter  of  BirdsalVs  Estate  (1897)  22  Misc.  iSo,  aff'd.  43  App.  Div. 
624.  Smith,  J.,  contended  in  the  principal  case  that  since  under  the 
Laws  of  1887,  ch.  713,  §  I  in  which  the  phrase  "in  contemplation  of 
death"  did  not  occur,  gifts  causa  mortis  were  taxable  under  the  clause 
"transfers  made  or  intended  to  take  effect  in  possession  or  enjoyment 
alter  the  death  of  the  grantor,"  the  addition  of  "in  contemplation  of 
death"  by  the  Act  of  1892  was  for  the  purpose  of  taxing  gifts  inter  vivos. 
This  view  seems  reasonable.     See  Merrifield  v.  People  (1904)  212  111.  400. 

Taxation — Inheritance  Tax — Right  of  Succession. — The  plaintiff 
sued  the  State  of  Wisconsin  to  recover  the  amount  of  an  inheritance  tax 
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paid  under  protest,  alleging  the  unconstitutionality  of  the  tax.  Held, 
that  the  right  to  take  property  by  inheritance  or  will  is  a  natural  right, 
which  cannot  be  wholly  taken  away  or  substantially  impaired  by  the 
Legislature,  but  that  inheritance  taxes  are  justifiable  under  the  power 
of  reasonable  regulation  and  taxation  of  transfers  of  property,  and  that 
the  tax  in  question  was  constitutional.  Ntmnemacher  v.  State  (Wis. 
1906)  108  N.  W.  627. 

The  Supreme  Court  of  Wisconsin  has  gone  out  of  its  way  to  assert 
a  doctrine  which  has  hitherto  received  little  if  any  support  among  the 
numerous  judicial  decisions  dealing  with  the  power  of  the  State  to  tax 
the  right  of  succession  to  property  by  devise  or  descent.  Eyre  v.  Jacob 
(1858)  14  Grat.  422;  jMagcr  v.  Grinia  (1850)  8  How.  490.  There  is 
apparent  authority  for  recognizing  the  existence  in  children  of  a  natural 
right  to  inherit  the  property  of  their  parents,  U.  S.  v.  Perkins  (1895) 
163  U.  S.  625,  628;  but  to  hold  that  each  and  every  person  to  whom, 
property  falls  by  will  or  descent  has  a  natural  and  inherent  right  to 
receive  it,  and  that  every  man  has  a  corresponding  natural  right  to 
control  the  disposition  of  his  property  after  his  death,  is  to  maintain  the 
existence  of  natural  rights  unknown  alike  to  judges,  economists  and 
legislators,  and  to  controvert  the  universally  accepted  interpretation  of 
the  so-called  rights  of  succession  and  devise,  which  have  been  repeatedly 
held  to  be  mere  privileges  conferred  by  the  state,  and  consequently 
subject  to  such  conditions  as  the  state  sees  fit  to  impose,  having  due 
regard  to  specific  constitutional  limitations.  Alagottn  v.  Illinois  Bank 
(1897)  170  U.  S.  283;  Strode  v.  Commonwealth  (1866)  52  Pa.  St.  181; 
Dos  Passos,  Inheritance  Tax  Law,  2nd  ed.,  §§  2,  8. 


Trusts — Deposit  in  Savings  Bank — Death  of  Beneficiary. — A 
father  deposited  a  sum  of  money  in  a  savings  bank  in  his  own  name  in 
trust  for  his  son,  who  had  no  notice  of  the  deposit.  Subsequently  the 
son  died,  but  the  deposit  was  left  undisturbed  and  remained  so  at  the 
time  of  the  father's  death  a  year  later.  Held,  that  the  "tentative"  trust 
terminated  ipso  facto  upon  the  death  of  the  son.  In  re  U .  S.  Trust  Co. 
of  N.  Y.  (1907)  102  N.  Y.    Supp.  271. 

The  general  and  true  rule  is  that  such  a  declaration  of  trust  is  a 
sufficient  indication  of  intention  to  establish  a  valid,  irrevocable  trust. 
4  Columbia  Law  Review  502.  According  to  the  New  York  doctrine, 
however,  if  the  depositor  in  the  principal  case  had  remained  alive,  his 
deposit  would  have  established  "a  tentative  trust  merely,  revocable  at 
will"  until  he  died  or  completed  the  "gift  in  his  lifetime  by  some  un- 
equivocal act  or  declaration."  Matter  of  Totten  (1904)  179  N.  Y.  112. 
Under  this  doctrine,  since  there  was  in  the  principal  case  no  "revocation" 
nor  any  "decisive  act  or  declaration  of  disaffirmance,"  it  is  difficult 
logically  to  support  the  decision  of  the  court  that  upon  the  death  of  the 
beneficiary  "the  tentative  trust  terminated  ipso  facto."  Upon  the 
death  of  the  depositor  it  was  presumptively  consummated.  The  decision 
may  derive  some  support  from  the  implied  negative  contained  in  the 
words  "In  case  the  depositor  dies  before  the  beneficiary  without  revoca- 
tion *  *  *  ^he  presumption  arises  that  an  absolute  trust  was 
created  as  to  the  balance  on  hand  at  the  death  of  the  depositor."  Matter 
of  Totten,  supra. 


Trusts — Employment  of  Attorney  by  Cestui — Attorney's  Lien  on 
Income  Necessary  for  Support. — Trustees  refused  to  pay  over  to  the 
cestui  part  of  the  income  of  a  trust  fund.  The  cestui  employed  an 
attorney  who  obtained  an  order  directing  the  trustees  to  pay  over  to  the 
cestui  the  income  which  had  accumulated.  The  attorney  claimed  a 
lien  on  the  income  in  question  which  it  appeared  was  necessary  for  the 
support  of  the  cestui.  Held,  three  judges  dissenting,  the  attorney  was 
entitled  to  his  lien.     In  re  Williams  (N.  Y.  1907)  79  N.  E.  1019. 
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Under  the  New  York  Statutes  so  much  of  the  income  as  is  necessary 
for  the  support  of  the  cestui  cannot  be  alienated  by  him  or  reached  by 
creditors.  The  court  in  the  principal  case  reaches  its  conclusion  on  the 
ground  that  here  the  attorney's  services  were  necessary  to  the  securing 
by  the  cestui  of  the  income,  and  that  since  attorneys  might  hesitate  to 
render  such  services  if  deprived  of  their  statutory  lien,  an  opposite 
decision  might  make  it  difficult  for  cestuis  to  get  their  just  rights  under 
such  trusts.  The  decision  is  one  resting  on  policy  rather  than  precedent 
and  one  which  should  be  strictly  limited,  unless  radical  change  is  to  be 
made  in  New  York  Trust  Law,  to  the  facts  here  shown:  a  suit  to  recover 
income  necessary  to  cestui's  support,  and  no  proper  surplus  income  or 
other  assets  against  which  a  claim  might  operate. 
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A  Treatise  on  the  Law  of  Municipal  Corporations.  By  Howard 
S.  Abbott.  St.  Paul:  Keefe-Davidson  Company.  1905-1906.  Three 
volumes,  pp.  xix,  xvi,  xvi,  3045. 

The  field  of  the  law  of  municipal  corporations  is  so  extensive  that  a 
writer  of  a  comprehensive  treatise  on  this  subject  is  under  the  tempta- 
tion, if  not  the  necessity,  to  discuss  with  reasonable  fullness  many  parts 
of  the  law  to  which  attention  is  given  in  other  treatises  more  monographic 
in  their  nature.  The  law  of  municipal  corporations  is  the  law  governing 
the  legal  relations  of  a  certain  class  of  persons  rather  than  the  law  govern- 
ing a  certain  class  of  legal  relations.  A  treatise  on  the  law  of  municipal 
corporations  is  therefore  of  necessity  rather  encyclopaedic  than  mono- 
graphic in  its  nature. 

This  is  the  character  of  the  book  before  us.  It  treats  quite  fully  of 
the  law  of  taxation,  of  the  law  of  officers,  of  the  police  power,  and  of  the 
law  of  eminent  domain,  in  addition  to  giving  attention  to  subjects  which 
relate  particularly  to  municipal  corporations.  While  this  fact  will  prob- 
ably deter  the  student  of  this  branch  of  the  law  from  attempting  any- 
thing in  the  nature  of  a  thorough  perusal  of  the  work,  it  rather  adds  to 
than  detracts  from  its  value  for  the  purpose  for  which  it  was  evidently 
written,  vi^.,  as  a  help  to  the  legal  practitioner. 

The  very  size  of  the  book  makes  it  impossible  in  the  space  at  com- 
mand to  enter  into  any  minute  criticism.  Our  attention  can  be  directed 
merely  to  the  general  features  of  the  work.  Regarding  the  work  from 
this  point  of  view,  it  must  be  said  that  it  is  a  most  valuable  one  and  one 
the  need  of  which  has  been  felt  for  some  time.  Dillon's  great  work, 
which  at  the  time  of  its  publication  so  fully  occupied  the  field  that  few, 
if  any,  serious  attempts  to  rival  it  have  been  made,  has  not  been  re- 
edited  for  so  long  that  many  of  the  newer  phases  of  the  law  of  municipal 
corporations  have  not  in  recent  years  received  satisfactory  treatment, 
if  they  have  received  any  treatment  at  all.  For  this  reason  a  work 
referring  to  the  newer  as  well  as  the  older  cases  is  most  welcome. 

Further,  the  exhaustive  character  of  Mr.  Abbott's  work  is  noticeable 
not  merely  in  the  number  of  subjects  covered  but  also  in  the  method  of 
treatment.  In  the  very  numerous  and  voluminous  footnotes  appended 
to  the  text,  the  cases  are  commonly  arranged  in  the  alphabetical  order 
of  the  states  in  which  they  were  decided,  while  references  are  frequently 
made,  not  merely  to  the  state  reports  and  the  national  reporter  system, 
but  as  well  to  such  collections  as  the  American  State  Reports  and  the 
Lawyers  Reports  Annotated. 

Finally,  the  notes  contain  in  addition  to  citations  of  cases,  references 
to  statutes  and  constitutional  provisions  which  are  in  many  instances 
abbreviated  statements  of  the  law,  also  arranged  in  the  alphabetical  order 
of  the  states  from  which  they  come.     The  book  is  thus  a  monument  of 
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patient  industry,  and  as  a  reference  book  cannot  fail  to  find  a  place  on 
the  shelves  of  every  lawyer  whose  practice  has  to  do  with  municipal 
corporations. 

When,  however,  we  leave  the  mere  form  and  arrangement  and  con- 
sider the  substance  of  the  work  our  praise  must  be  in  some  measure 
qualified.  In  the  first  place,  Mr.  Abbott,  particularly  in  his  treatment 
of  such  subjects  as  the  police  power,  the  taxing  power,  and  the  power 
of  eminent  domain,  continually  loses  sight  of  the  fact  that  he  is  dealing 
with  a  subordinate  agent  of  the  state  instead  of  with  the  state  itself, 
and  as  continually  informs  his  reader  that  the  state  may  constitutionally 
do  this  thing  and  that  thing  and  the  other  thing.  Of  course  it  is  im- 
portant to  know  what  the  state  may  or  may  not  do,  since  what  the  state 
may  not  do  one  of  its  municipal  corporations  may  not  do.  But  what 
the  student  of  the  law  of  municipal  corporations  has  a  reasonable  right 
to  demand  and  what  he  does  not  always  get  from  Mr.  Abbott,  is  what 
the  municipal  corporation  may  do.  Indeed,  as  a  result  of  this  failure 
to  distinguish  between  the  powers  of  the  state  and  those  of  its  municipal 
corporations,  the  reader  is  apt  to  obtain  a  false  impression  of  the  extent 
of  municipal  powers,  and  to  regard  them  as  larger  than  they  really  are. 
An  instance  of  such  misleading  statements  is  to  be  found  on  page  218, 
where  it  is  said  that  "boards  of  health  have  the  power  to  order  the  vac- 
cination of  all  persons  not  having  been  successfully  vaccinated  within  a 
certain  time  prior  to  such  order  during  the  continuance  of  an  epidemic 
of  small-pox"  and  Morris  v.  Co/mwz&M5,  102  Ga.  792  is  cited  as  his  first 
case  in  support  of  this  proposition.  Now  what  this  case  decided  was  that 
a  statute,  authorizing  the  city  to  provide  for  compulsory  vaccination, 
was  constitutional. 

Indeed  one  of  the  most  marked  defects  of  the  book  is  a  carelessness 
in  the  making  of  general  statements  as  to  the  law.  Thus  on  page  681 
it  is  said:  "It  is  generally  held  that  for  purely  local  and  municipal  pur- 
poses the  legislature  cannot  require  a  subordinate  corporation  to  levy 
taxes."  In  support  of  this  proposition  Mr.  Abbott  cites  the  Chicago 
Park  Case  51  111.  17  which  was  decided  because  of  a  constitutional  pro- 
vision forbidding  the  legislature  to  levy  taxes  for  corporate  purposes. 
Other  cases  cited  are  from  Michigan  which,  as  every  student  of  the  law 
of  municipal  corporations  knows,  has  a  rule  peculiar  or  almost  peculiar 
to  itself  on  the  subject  of  the  constitutional  right  to  local  self  government. 

Another  instance  of  this  tendency  to  general  and  inaccurate  statement 
is  found  on  page  724,  where  it  is  said  that  the  Federal  courts  have  the 
right  to  compel  by  mandamus  the  levy  of  taxes  by  corporate  powers. 
It  is  true  they  have,  but  only  to  enforce  a  judgment  obtained  in  these 
courts  against  the  corporation.  The  statement  made  by  Mr.  Abbott, 
when  taken  in  the  connection  in  which  we  find  it,  gives  the  impression 
that  the  Federal  courts  have  the  same  right  of  control  over  the  exercise 
of  the  power  of  taxation  by  municipal  corporations  as  the  state  courts 
have.     This,  of  course,  is  not  the  case. 

Finally,  Mr.  Abbott  is  himself  such  an  ardent  believer  in  the  right 
of  municipal  corporations  to  local  self  government,  and  the  inexpediency 
of  anything  in  the  nature  of  municipal  ownership  that  he  hardly  states 
the  law  fairly  on  these  subjects.     He  is  apt  to  regard  the  legislature,  even 
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in  the  absence  of  specific  limitations  in  the  constitution,  as  more  limited 
in  its  dealings  with  municipal  corporations  than  it  really  is,  and  states 
with  altogether  too  much  positiveness  the  rule  that  municipal  corpora- 
tions may  not  without  legislative  authorization  engage  in  such  under- 
takings as  municipal  lighting.  This  is  a  part  of  the  law  which  as  yet  is 
by  no  means  settled,  but  the  courts  would  seem — an  impression  which 
one  does  not  get  from  reading  Mr.  Abbott's  book — to  be  gradually  adopt- 
ing a  somewhat  more  liberal  view  as  to  municipal  powers.  Indeed  when- 
ever Mr.  Abbott  makes  an  excursion  into  the  field  of  political  science  he 
leaves  the  impression  of  one  who  has  read  little  written  since  the  early 
part  of  the  nineteenth  century.  Wayland,  Paley  and  De  Toqueville, 
whom  he  cites,  are  hardly  to  be  regarded  as  the  exponents  of  the  best 
political  thought  of  the  present  day.  His  concrete  plea  on  page  1480 
for  more  elective  offices  in  our  system  is  one  that  does  not  appeal  to  the 
modern  student  of  municipal  government. 

But  after  all  Mr.  Abbott  is  to  be  judged  as  a  lawyer  rather  than  as  a 
political  scientist.  In  this  capacity  he  has  done  much  to  lighten  the 
labors  of  his  co-students,  and,  apart  from  the  defects  to  which  attention 
has  been  called,  has  written  a  book  which  cannot  fail  to  be  most  useful. 

A  Treatise  on  Equitable  Remedies.  By  J.  N.  Pomeroy,  Jr.  San 
Francisco:  Bancroft,  Whitney  Co.  1905.  pp.  Vol.  I,  xxx,  952;  Vol.11, 
xix,  953-1857. 

In  reviewing  a  book  it  seems  but  fair  that  the  author's  viewpoint 
should,  if  possible,  be  included  among  those  from  which  the  reviewer 
regards  the  work.  But  in  the  present  case  the  reviewer  finds  this  view- 
point all  but  undeterminable  by  reason  of  the  somewhat  conflicting 
statements  of  the  author.  In  one  place  the  preface  declares  that  the 
books  are  put  forth  as  a  carrying  out  of  his  father's  design  to  add  one  or 
more  volumes  on  equitable  remedies  to  the  great  work,  Pomeroy 's  "Equity 
Jurisprudence."  This  calls  for  a  rather  high  standard  of  excellence 
if  the  present  volumes  are  to  justify  their  production.  But  another 
prefatory  sentence  declares  "that  no  pretension  is  made  to  those  high 
qualities,  both  of  style  and  original  thought,  which  have  given  to  my 
father's  book  its  important  place  in  our  legal  literature";  while  the  open- 
ing sentence  of  the  preface  asserts  that:  "The  present  treatise  is  an  out- 
growth of  a  desire  to  annotate  the  brief  Part  Fourth  of  Pomeroy's  Equity 
Jurisprudence  in  a  way  that  should  secure  to  the  important  topics  therein 
contained  a  treatment  as  ample  as  is  accorded,  in  that  work,  to  other 
parts  of  Equity."  The  author  thus  furnishes  two  standards  (perhaps 
inconsistent)  and,  that  the  review  may  be  fair,  both  will  be  considered. 

If  the  books  are  to  be  regarded  from  the  latter  viewpoint — an  anno- 
tated edition  of  the  parent  text — a  short  and  complete  criticism  is  that 
they  are  no  such  thing.  About  half  the  work  might,  by  a  stretch  of  the 
word  annotated,  be  so  classed,  but  the  other  half  professes  to  be  made  up 
almost  wholly  of  new  material.  In  the  annotated  half  of  the  treatise 
there  is  the  following  comparative  paging  between  the  parent  text  and 
the  present  one:  Interpleader,  18  pages  in  the  parent  text  and  27  pages 
in  the  present  work;  Reformation  and  Cancellation  of  Instruments, 
7  pages  and  30  pages  respectively;    Partition  of  Land,  etc.,  13  and  51; 
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Bills  of  Peace,  practically  untouched;  Suits  to  Remove  Clouds  on  Title, 
etc.,  12  and  32;  Suits  to  Compel  Transfer  or  Issue  of  Stock,  practically 
untouched;  Foreclosure  Suits,  7  and  76;  Contribution,  etc.,  4  and  30; 
Suits  for  Accounting,  5  and  11;  Partnership  Bills,  o  and  12 — a  total 
increase  of  about  two  hundred  pages.  A  by  no  means  inconsiderable 
proportion  of  this  additional  space,  is  the  result  of  placing  in  the  present 
text  many  of  the  notes  of  the  parent  text  (e.g.  §§  7,  8,  11,  45,  etc.),  and 
a  further  considerable  proportion  is  the  result  of  merely  cumulative  cita- 
tions of  modern  cases.  If  the  former  had  been  left  as  notes,  and  the 
additional  note  matter  had  been  carefully  and  discriminately  condensed, 
it  seems  certain  that  the  new  matter  might  all  have  gone  in  as  notes  to 
the  old  text,  and  while  the  work  so  annotated  would  have  been  somewhat 
bulky  it  would  not  have  been  unwieldy.  It  is  not  discerned,  therefore, 
how  the  publishing  of  two  new  volumes  of  approximately  two  thousand 
pages  can  be  justified  on  the  ground  of  annotating  an  original  text. 

In  discussing  the  merits  of  the  work,  two  divisions  must  be  made: 
First,  the  so-called  annotated  portion  covering  the  subjects  already 
enumerated.  Secondly,  the  portion,  over  one-half,  and  which  is  largely 
new  matter,  covering  the  subjects  of  Receivers,  Injunctions  and  Specific 
Performance.  The  text  in  the  first  division  consists,  as  already  stated, 
chiefly  of  the  parent  text,  filled  out  by  its  notes,  and  the  resulting  new 
text  is,  in  all  truth,  "fearfully  and  wonderfully  made."  For  an  example 
as  to  the  composition  of  the  text,  the  chapter  on  Interpleader  may  be 
taken.  This  consists  of  twenty-five  sections,  in  only  five  of  which  has 
the  present  editor  placed  any  matter  of  his  own;  and  only  one  of  this  five 
is  entirely  from  his  pen.  The  manner  in  which  the  parent  text  has  been 
pieced  together  is  sufficiently  shown  by  the  following:  The  "introduc- 
tion," §  2  (entitled  (i)  First  Group;  Auxiliary  and  Provisional  Remedies) 
is  built  up  by  two  excerpts — one,  a  single  sentence,  is  taken  from  §  171 
of  the  chapter  on  the  Exclusive  Jurisdiction  of  Chancery  in  the  older 
work,  the  words  excerpted  being  but  a  part  of  the  full  sentence  there; 
the  other  excerpt  is  taken  from  §  13 19,  the  first  paragraph  (with  the  last 
sentence  omitted)  of  the  chapter  on  Interpleader.  §§7  and  8  of  the 
present  work  are  built  up  of  §§  1393  and  1395  respectively,  with  portions 
of  the  notes  of  those  sections  in  the  older  text;  §39  here  comprises 
§  1320  of  the  older  work,  but  the  parts  of  §  1320  have  been  inverted, 
the  last  part  of  the  section  now  coming  first,  and  the  balance  of  the 
section  together  with  a  note  coming  now  at  the  end.  Again  a  note  may 
form  an  entire  section  by  itself  (see  §45).  But  these  are  not  the  worst 
features,  for  on  occasion  but  a  small  part  of  the  old  sentence  is  taken  and 
put  forth  as  an  independent  sentence  in  the  present  work  (see  §  62  where 
a  sentence  of  §  1320  in  the  original  text  has  been  lopped  off  at  a  comma, 
and  made  in  the  new  text  to  do  full  service  as  a  complete  sentence). 

There  are  two  obvious  objections  to  this  sort  of  book  making:  (1)  it 
has  accomplished  little  more  than  might  have  been  done  by  making  a 
good  index  with  cross  references;  and  (2)  it  is  by  no  means  certain  that  a 
correct  understanding  of  the  meaning  of  the  original  text  will  be  gained 
from  sentences  and  parts  of  sentences  thus  wrenched  from  their  context. 
If  the  work  is  to  stand  upon  its  merits  it  must,  again,  be  on  other  parts 
than  the  annotated. 
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However,  the  author  informs  us  that  because  of  the  great  and  growing 
importance  of  the  two  remedies,  Appointment  of  Receivers  and  Injunc- 
tions, they  have  been  given  "more  than  half  the  space  at  my  command," 
with  the  result  that  rather  considerable  treatises  have  been  prepared 
upon  these  subjects,  as  also  on  Specific  Performance.  Will  these  justify 
their  preparation? 

An  author  has  said:  "It  is,  indeed,  a  serious  thing  to  ask  the  world 
to  read  a  book.  It  should  never  be  done  unless  the  book  answers  a  pur- 
pose not  fulfilled,  or  not  so  well  fulfilled  by  some  book  already  existing." 
(Burgess,  Preface  to  Political  Science  and  Constitutional  Law.)  This 
seems  the  true  principle  upon  which  a  work  must  be  judged,  and  the  new 
matter  in  the  two  large  volumes  should  meet  this  test. 

As  to  the  matter  on  Specific  Performance,  it  must  be  said  that  the 
present  author  has  given  us,  in  the  latest  edition  of  Pomeroy  on  Con- 
tracts, a  far  more  comprehensive  and  complete  consideration  than  he 
now  publishes.  His  chief  addition  in  the  present  work  is  bringing  the 
cases  down  to  date.  This  has,  however,  been  done  for  the  English  cases, 
and  to  some  extent  for  the  American  cases  also,  by  the  recent  edition  of 
Fry.  Certainly  this  part  of  the  work  might  well  have  been  confined  to 
annotating  the  very  excellent  outline  of  specific  performance  which  the 
original  text  contained. 

It  is  possible  to  say  little  more  than  this  on  the  chapter  devoted  to 
the  Appointment  of  Receivers  and  Injunction,  though  some  phases  of 
recent  judicial  growth  have  received  merited  attention.  But  it  must  be 
doubted  that  much  is  added,  even  here,  to  our  latest  works  on  these  sub- 
jects, and  the  additions  are  by  no  means  of  such  a  character  as  were 
made  to  the  earlier  works  in  equity  when  the  "Equity  Jurisprudence" 
was  published.  Moreover,  certain  features  of  the  original  text,  both  as 
to  arrangement  and  substance,  have  been  retained,  though  they  were 
faulty,  if  not  erroneous.  A  single  example  is  sufficient  to  show  their 
nature. 

In  the  present  text  the  whole  treatment  of  the  enforcement  of  negative 
covenants  in  contracts  was  given  under  the  heading  of  Injunction. 
Indeed  Professor  Pomeroy  practically  ignored  the  subject  in  his  separate 
work  on  Specific  Performance.  But  Langdell  has  clearly  set  out,  "  Brief 
Survey  of  Equity  Jurisdiction,"  that  in  strictness  the  only  case  of  the 
actual  specific  performance  of  a  contract  is  where  it  is  enforced  by  in- 
junction, since  there  the  parties  are  actually  made  to  perform  the  contract 
before  its  breach,  while  in  the  ordinary  case  the  decree  requires  that  the 
parties  do  what  they  had  agreed  to  do  though  the  contract  itself  has 
been  wiped  out  by  its  breach.  Even  if  this  view  should  be  denied  its 
full  effect  by  our  author  (but  see  §§270,  271)  it  certainly  has  sufficient 
merit  to  demand  that  no  work  on  specific  performance  shall  be  complete 
which  does  not  adequately  treat  it.  This  has  not  been  done  in  the  present 
work,  it  having  been  disposed  of  in  a  single  paragraph  of  some  twenty 
odd  lines,  §  775,  the  paragraph  having  a  black  letter  heading — "Indirect 
Enforcement  by  Enjoining  the  Breach  of  Defendant's  Negative  Cove- 
nant" and  discussing  the  question  as  depending  on  the  principle  of 
mutuality. 

More  specifically  in  this  respect  the  author  has  failed  to  treat  properly 
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the  question  of  whether  or  not  equity  will,  by  injunction,  restrain  the 
breach  of  a  contract  which  it  will  not  enforce,  the  text  taking  the  position 
that  it  will  not.  No  discussion  of  underlying  principles  of  the  question 
is  attempted.  Of  course  if  the  contract  be  one  with  a  negative  term 
and  the  injunction  sought  is  really  a  specific  enforcement  (see  Langdell, 
supra)  the  two  remedies  are  interdependent,  or  rather,  one  is  the  other; 
but  this  would  not  seem  to  be  true  in  that  large  class  of  cases  where 
equity  refuses  to  decree  the  doing  of  an  act.  6  Columbia  Law  Review 
362;  Singer  Co.  v.  Union  Co.  (1873)  F^^-  ^as.  No.  12,  904  (cited  and 
quoted  by  the  author);  Standard  Fashion  Co.  v.  Publishing  Co.  (1898) 
157  N.  Y.  60  (cited  by  the  author);  Beck  v.  Lights  Power  Co.  (Ind.  1905) 
76  N.  E.  312. 

Further,  there  is  no  adequate  consideration  (see  note  16,  §  275)  of  the 
principle  of  King  v.  Dickeson  (1889)  L.  R.  40  Ch.  D.  596,  concerning  the 
right  of  a  grantee  of  land  under  building  restrictions,  to  enforce  those 
restrictions  against  his  grantee  when  he  has  taken  no  covenant  from 
such  grantee  (see  the  remarks  of  Lindley,  L.  J.  on  this  point  in  Mander 
V.  Falcke  (1891)  2  Ch.  D.  554,  556). 

As  to  the  application  of  the  principle  of  restrictive  covenants  as  to 
use  of  personal  property,  the  author  might  have  added  to  the  case  of 
New  York  Bank  Note  Co.  v.  Hamilton  Bank  Note  Co.  (1895)  ^3  ^^^ 
393  (cited  in  note  40,  §  284),  the  interesting  case  of  Murphy  v.  Christian 
Press  Assoc.  Pub.  Co.  (1899)  38  App.  Div.  426. 

The  reviewer  regrets  to  conclude  that  the  two  volumes  do  not  on 
their  merits  measure  up  to  the  test,  and  that  while  the  author  has  put  into 
the  books  much  that  is  valuable,  he  might  well  have  condensed  the 
essential  parts  to  annotations  of  the  parent  text,  instead  of  adding  his 
two  tomes  to  the  constantly  increasing  flood  of  commonplace  legal  litera- 
ture. 

International  Law  and  Diplomacy  of  the  Russo-Japanese  War. 
By  Amos  S.  Hershey.  New  York:  The  Macmillan  Company.  1906. 
pp.  xii,  394. 

Another  very  interesting  book  has  here  been  added  to  the  rapidly 
growing  literature  on  the  subject  of  this  momentous  struggle,  furnishing 
fresh  evidence  of  the  importance  of  the  international  questions  raised 
during  the  progress  of  the  war.  For  surely  no  war  in  recent  years  has 
given  rise  to  so  many  and  such  important  questions  in  the  field  of  Inter- 
national Law  as  has  this  war  in  the  Far  East.  This  was  due  in  large 
measure  to  the  character  of  the  war  and  its  location,  fought  as  it  was 
for  the  control  of  Manchuria  and  Korea  and  upon  territory  that  was  the 
property  of  neither  belligerent,  but  which  both  desired  to  control.  There 
is  thus  presented  the  anomalous  condition  of  the  territory  of  neutrals 
being  made  the  battle  ground  of  the  belligerents.  It  was  largely  in  view 
of  this  anomalous  condition  that  Secretary  Hay  sent  his  famous  note  to  the 
powers  suggesting  the  limitation  of  the  field  of  hostilities,  and  as  a  result 
of  this  condition  that  there  arose  many  of  the  complaints  of  both  con- 
testants that  neutral  rights  were  being  violated  and  neutral  duties  being 
left  unfulfilled. 
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A  majority  of  the  problems  which  presented  themselves  arose  in 
the  field  of  neutrality,  the  most  unsettled  portion  of  International  Law; 
among  them  may  be  mentioned  the  duty  of  neutrals  respecting  the  treat- 
ment of  vessels  of  the  belligerents  that  may  enter  their  ports;  how  long 
they  shall  be  permitted  to  stay,  how  many  supplies,  particularly  of  coal, 
they  may  take  on  board,  how  extensive  the  repairs  that  may  be  made 
without  rendering  the  neutral  liable  to  the  charge  of  being  remiss  in  its 
duties  to  the  other  belligerent.  The  twenty-four  hour  rule,  as  the  limit 
for  length  of  stay,  except  in  an  unusual  case,  found  very  general  accept- 
ance and  the  action  of  France  in  permitting  such  extensive  use  of  her 
ports  to  the  Russian  Baltic  fleet  and  thus  making  possible  its  journey  to 
the  East,  Professor  Hershey  finds  quite  inconsistent  with  the  best  inter- 
national practice. 

The  number  of  vessels  of  one  of  the  belligerents  which  were  interned 
by  neutrals  during  the  course  of  the  war,  the  author  thinks  may  fairly 
be  regarded  as  establishing  an  authoritative  practice,  thus  setting  a 
new  standard  of  neutral  duty;  the  treatment  provided  by  the  Confer- 
ence at  The  Hague  for  soldiers  seeking  refuge  on  neutral  territory  has 
thus  been  followed  in  practice  regarding  vessels,  but  it  is  to  be  hoped 
that  the  coming  conference  at  The  Hague  may  see  fit  to  establish  definite 
rules  concerning  this  point  as  well  as  respecting  numerous  others. 

Other  questions  of  great  importance  raised  were  those  regarding  con- 
traband, the  sinking  of  neutral  vessels,  the  placing  of  mines,  whether 
fixed  or  floating,  under  such  circumstances  as  may  prove  a  danger  to 
neutral  commerce,  and  the  use  of  wireless  telegraphy. 

Russia's  attitude  toward  contraband  was  distinctly  at  variance  with 
the  recognized  principles  of  International  Law  and  in  the  face  of  the 
protests  of  the  nations  she  was  forced  to  modify  her  position.  Generally 
Professor  Hershey  finds  that  Russia  was  the  greater  offender  against  the 
Law  of  Nations,  though  Japan  does  not  come  out  entirely  free  from 
blame. 

Practically  all  of  the  new  questions  that  arose  and  the  incidents 
connected  with  them  are  treated  with  fullness,  and  the  discussions  of 
the  diplomacy  connected  with  the  causes  of  the  war  and  its  conclusion 
add  greatly  to  the  interest  of  the  book  and  place  it  outside  the  category 
of  works  intended  solely  for  the  specialist  in  International  Law. 

The  Principles  of  the  Law  of  Contracts.  By  John  D.  Lawson. 
Second  Edition.  St.  Louis:  The  F.  W.  Thomas  Law  Book  Co.  1905. 
pp.  xxvi,  688. 

It  is  easier  to  be  sharp  than  to  be  fair.  It  is  with  this  in  mind,  and 
constantly  kept  in  mind,  that  a  book  review  should  be  written,  and  it  is 
in  that  attitude,  and  with  a  determination  to  choose  the  harder  course 
and  be  entirely  fair,  that  the  present  review  is  written. 

Nothing  of  importance  is  added  to  the  store  of  knowledge  or  thought 
on  the  subject  of  contracts  by  this  book.  The  first  edition  of  the  work 
was  not  distinguished  by  any  large  degree  of  originality,  and  this  second 
edition  is  not  an  improvement  on  the  first  in  that  respect.  There  is 
nothing  of  advantage  in  the  mere  multiplication  of  law  books.     If  only 
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some  of  the  talent  and  energy  which  are  expended  in  rehashing  old 
material,  which  in  very  many  cases  is  bad  material,  were  employed  in 
sober,  earnest  thought  and  study,  resulting  in  the  correction  of  errors, 
and  a  reduction  of  even  a  small  portion  of  this  branch  of  the  law  to  a 
scientific  and  sound  basis,  law  writers  would  gain  the  gratitude  and 
applause  of  lawyers  and  scholars  and  confer  real  benefits  upon  the  pro- 
fession. The  present  book  is  an  illustration  in  point.  The  best  parts 
of  it  are  quotations  from  other  writers  and  these  quotations  are  not 
given  the  conspicuousness  which  they  deserve.  If  the  writer  had  selected 
some  one  topic  of  the  many  which  he  has  treated  in  this  volume  and 
had  devoted  the  time  and  attention  which  he  has  expended  upon  this 
work  to  investigation  and  thought  upon  that  single  topic,  he  would 
doubtless  have  produced  a  treatise  which,  by  virtue  of  close  analysis, 
sound  reasoning  and  precision  of  exposition,  would  have  gained  a  well- 
merited  distinction  among  writings  on  legal  topics.  That  kind  of  thing 
is  only  too  rare.     At  it  is,  the  book  has  little,  or  no,  justification. 

The  work  is  characterized  by  lack  of  scientific  treatment,  looseness  of 
expression,  failure  of  correlation  between  different  parts,  inconsistency 
of  statements,  and  confusion  of  ideas.  Before  passing  to  illustrations 
of  these  defects  in  the  book,  let  us  give  the  work  the  credit  which  is  due 
it  for  evidences  of  a  painstaking  attempt  to  formulate  a  very  detailed 
and  clear,  if  not  always  scientifically  arranged,  table  of  contents.  Many 
books  fail  in  this  respect,  but  this  book  exhibits  a  great  deal  of  care,  and 
well-warranted  care,  in  this  respect.  The  "table  of  contents"  is  defective 
and  erroneous  only  because  the  portions  of  the  text  to  which  it  refers, 
in  various  places,  are  defective  and  erroneous.  For  example,  the  "table" 
in  terms  makes  distinctions  which  do  not  exist  in  principle.  Sections 
24  and  25  are  designated  respectively  "acceptances  must  be  absolute  and 
unconditional,"  and  "25 — and  identical  with  terms  of  offer."  These 
two  things,  separately  stated,  are  the  same  thing.  Again,  in  the  "table," 
we  find,  "section  30 — acceptance  makes  irrevocable  contract."  It  is 
only  necessary  to  say  that  there  is  no  such  thing  as  a  revocable  contract, 
and  therefore  there  can  be  no  such  thing,  properly  designated,  as  an 
"irrevocable  contract."  Among  the  methods  by  which  an  offer  may  be 
terminated,  the  author  should  have  placed  one  which  does  not  appear 
in  his  table  at  all,  to  wit,  insanity  of  offeror  or  offeree  intervening  before 
acceptance.  §  102  the  author  designates  in  his  "table"  "Consideration 
executed  or  executory."  It  is  to  be  remarked  that  this  terminology  is 
loose  and  unscientific,  and  cannot  but  lead  to  confusion  of  ideas,  because 
such  a  term  as  "executory  consideration"  is,  in  and  of  itself,  a  flat  con- 
tradiction. An  act  or  a  promise  which  has  been  given  as  a  consideration 
for  another  promise  is,  as  far  as  consideration  is  concerned,  executed; 
if  it  has  not  been  given,  it  is  no  consideration  at  all;  if  it  has  been  given, 
it  thereby  operates  as  a  consideration,  and  the  adjective  executed  is 
useless  and  confusing  surplusage.  It  is  amazing  how  text-book  writers 
can  lend  themselves  to  the  perpetuation  of  early  misuses  of  language. 
When  the  terms  "executed"  and  "executory"  were  first  used,  in  connec- 
tion with  consideration,  they  were  intended  in  the  case  of  "executed" 
to  convey  the  idea  either  that  the  consideration  given  for  a  promise  was 
an  act,  or  that  a  promise  which  has  been  given  as  a  consideration  had 
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been  performed.  Both  of  those  uses  of  the  word  are  erroneous.  If  an 
act  has  been  done  at  the  request  of  a  promisor  and  in  exchange  for  the 
promise,  it  is  a  consideration,  and  nothing  is  added  by  using  the  term 
"executed."  Either  the  act  has  been  given  upon  request  and  in  ex- 
change for  the  promise,  or  it  has  not.  If  it  has,  it  is  a  consideration;  if 
it  has  not,  it  is  no  consideration.  Then  take  the  term  "executory." 
When  it  was  first  used,  in  connection  with  consideration,  it  was  meant 
to  indicate  that  the  consideration  consisted  of  a  promise  as  distinguished 
from  an  act,  but  that  was  a  confusing  misuse  of  the  term.  Every  con- 
sideration is  "executed"  in  the  sense  that  it  has  been  given  or  used  as  a 
consideration,  and  if  it  has  not  been  so  given  or  used  it  is  no  consideration 
at  all,  "executory,"  "executed,"  or  otherwise.  So  we  come  to  this,  the 
term  "executory"  as  applied  to  consideration  means  that  the  considera- 
tion was  a  promise  and  that  it  has  not  been  performed,  but  when  the 
promise  has  been  performed  it  is  the  contract  which  is  thereby  in  whole 
or  in  part  performed,  and  not  the  consideration  which  is  performed. 
The  consideration  is  performed  or  executed  (if  you  could  use  those  terms 
in  connection  with  consideration,  which  you  cannot)  when  it  is  given, 
whether  it  be  an  act  or  a  promise,  and  as  shown  above  it  is  not  a  considera- 
tion at  all  until  it  has  been  so  given.  Furthermore,  the  terms  are  not 
only  unscientific  and  confusing,  but  they  are  useless,  not  only  as  applied 
to  consideration,  but  as  applied  to  contracts,  as  they  sometimes  are 
applied.  All  the  meaning  which  has  sought  to  be  conveyed  by  those 
terms,  and  not  properly  conveyed,  can  be  conveyed  by  two  other  terms 
which  are  clear,  significant  and  scientific,  to  wit,  the  terms  unilateral 
contract  and  bilateral  contract,  which  mean  respectively  that  a  contract 
consists  of  a  promise  for  which  an  act  has  been  given,  or  one  side  of 
which  has  been  performed,  and  (in  the  case  of  bilateral  contract)  that 
the  contract  consists  of  two  promises,  neither  of  which  has  been  per- 
formed. If  an  act  is  given  for  a  promise,  you  have  a  unilateral  contract; 
if  a  promise  is  given  for  another  promise,  you  have  a  bilateral  contract; 
if  in  the  latter  case,  one  of  the  promises  is  performed  you  have  a  unilateral 
contract.  What  proper  use  is  left  for  the  confusing  and  unscientific 
terms  "executed"  and  "executory"  whether  applied  to  consideration 
or  to  contract  ? 

There  is  no  such  class  of  contracts  as  "written  contracts,"  and  no 
such  class  of  simple  contracts  as  "contracts  required  to  be  in  writing." 
The  author  designates  §  73  as  "contracts  required  to  be  in  writing"  and 
thereby  makes  an  improper  division  and  designation.  Promises  under 
seal  are  specialties;  bills  and  notes  are  quasi  specialties,  or,  to  put  it  more 
clearly,  are  to  a  certain  extent  specialties.  It  is  obvious  that  there  could 
not  be  a  promise  under  seal  nor  a  bill  of  exchange  nor  a  promissory  note 
except  in  writing,  and  therefore  why  should  they  be  confused  with  a 
discussion  of  simple  contracts  to  the  extent  of  intimating  as  the  author 
of  this  work  does  that  they  form  a  class  together  with  contracts  coming 
within  the  provisions  of  the  statute  of  frauds,  and  that  they  should  be 
known  together  as  contracts  required  to  be  in  writing?  The  statute  of 
frauds  does  not  require  any  contract  or  class  of  contracts  to  be  in  writing, 
and  the  contracts  coming  within  its  provisions  are  just  as  valid  without 
a  writing  as  with  it.     The  statute  of  frauds  is  a  rule  of  evidence,  which 
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merely  requires  that,  in  the  case  of  some  contracts,  only  written  evidence 
of  their  terms,  if  the  point  be  insisted  upon  by  the  defendant,  shall  be 
competent  evidence;  indeed  in  a  later  section,  to  wit,  §87,  the  author 
recognizes  the  truth  of  this  distinction,  but  the  fault  lies  in  this,  that  he 
leaves  great  room  for  confusion  and  error  by  leaving  it  to  be  inferred  from 
§  73  that  the  attempted  contract  is  nothing  unless  it  is  in  writing.  §  73 
and  §  87  therefore  are  inconsistent  and  disclose  lack  of  correlation  between 
various  parts  of  the  work. 

The  propositions  stated  for  Sections  96  and  97  exhibit  looseness  of 
language  if  not  ignorance  of  substance.     They  read  as  follows: 

"§96.  Consideration  essential  to  simple  contracts";  and  "§97. 
Cases  where  consideration  not  essential."  Of  course  there  are  no  simple 
contracts  in  which  consideration  is  not  essential,  although  the  author  in 
the  text  under  §  97  describes  some  instances  in  which  he  thinks  he  finds 
them.  In  an  inexcusable  way  in  this  section,  he  mixes  up  promises 
under  seal  which  at  common  law  need  no  consideration,  with  gratuitous 
bailments,  which  are  in  all  cases  promises  based  upon  a  consideration, 
and  bills  and  notes  which  are  likewise  contracts  requiring  a  considera- 
tion in  every  instance.  It  is  almost  beyond  belief  that  an  author  of  a 
work  on  contracts  should  at  this  day  assert  the  proposition  that  what 
is  ordinarily  called  a  gratuitous  bailee  is  not  bound  to  his  promise  by 
the  giving  of  a  consideration  consisting  in  the  surrender  of  his  right  by 
the  bailor  in  exactly  the  same  sense  that  the  promisee  in  every  other 
contract  surrenders  a  right  in  exchange  for  the  promisor's  engagement. 
And  yet,  that  is  just  the  proposition  asserted  by  the  author  in  §97.  In 
this  respect,  his  confusion  arises  from  a  deeper  cause  than  any  which 
has  been  yet  referred  to,  to  wit,  his  failure  to  recognize  the  true  character 
of  the  consideration.  He  is  possessed  by  the  idea  that  consideration 
consists  in  benefits  to  the  promisor,  and  it  is  nothing  to  the  contrary 
of  this  fact  of  his  "being  possessed"  of  this  idea  that  in  some  portions  of 
his  work  he  intimates  that  "another  good  definition  (of  consideration) 
is  an  act  or  forbearance  called  for  and  induced  by  the  promise."  He 
really  does  not  mean  that  he  considers  this  a  good  definition  of  considera- 
tion, or  if  he  does  he  is  very  inconsistent,  because  in  §  15  he  says:  "The 
reason  is  that  in  our  law  no  promise,  which  is  not  under  seal,  is  binding, 
unless  the  promisor  obtains  some  benefit  in  return  for  his  promise,  and 
this  benefit  is  called  'consideration.'"  And  by  that  he  means  that 
benefit  to  the  promisor  is  the  real  test  of  consideration  as  shown  by  his 
assertion  in  §  97  that,  because  the  gratuitous  bailee  gets  no  benefit  from 
the  bailment,  therefore  there  is  no  consideration  for  his  promise,  although 
the  bailor  has  surrendered  his  right  to  keep  possession  of  the  goods  in 
exchange  for  the  promise. 

If  this  work  were  to  be  widely  used,  great  injury  would  result  to  those 
who  might  use  it.  Carelessness  in  the  use  of  language,  and  in  the  analysis 
of  principles,  is  bad  enough,  but  the  enunciation  in  clear  language  of 
unsound  propositions,  and  the  erroneous  statement  of  the  decisions 
rendered  in  cited  cases  is  much  worse.  In  §  14,  the  author  states  that 
"the  time  tables  published  by  a  railroad  company  are  an  offer  made 
to  all  persons  who  apply  for  carriage  that  the  trains  will  run  as  adver- 
tised."    This  is  not  the  law,  and  the  case  which  he  cites  for  the  proposi- 
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tion,  Denton  v.  Great  Northern  Railway  Co.,  5  E.  &  B.  860,  does  not  hold 
the  proposition  which  he  says  it  does.  The  decision  was  reached  by 
three  judges,  two  of  whom  decided  in  favor  of  the  plaintiff,  because  they 
said  the  defendant  was  Hable  in  tort,  and  they  said  also  perhaps  in  con- 
tract. The  third  judge  said  that  there  was  no  liability  in  contract,  but 
the  liability  was  wholly  in  tort.  Again,  he  says,  that  in  the  case  of  the 
offer  of  reward,  the  doing  of  the  act  called  for  by  the  offer,  as  for  example, 
the  furnishing  of  information,  is  an  acceptance,  and  upon  such  acceptance 
the  agreement  becomes  complete.  The  cases  have  held  again  and  again 
that  this  is  not  the  law,  but  that  the  law  is  that  a  plaintiff  in  an  action 
to  recover  the  reward  must  show  not  only  that  he  gave  the  information 
or  did  such  other  act  as  is  called  for  by  the  offer  but  that  he  did  it  or 
gave  it  with  knowledge  of  the  offer  and  with  the  intention  of  accepting 
the  offer.  Furthermore,  the  case  which  the  author  cites,  Williams  v. 
Carwardine,  4  B.  and  Ad.  621,  is  pretty  generally  recognized  not  to  be 
good  law,  and  has  been  disapproved  in  many  decisions. 

Again,  in  the  same  section,  fourteen,  subdivision  (f)  the  author  says, 
in  substance,  that  if  a  man  goes  into  a  store  and  orders  an  article  sent  up 
to  his  house  without  asking  the  price,  and  the  article  is  sent  accordingly, 
he  agrees  to  pay  the  particular  merchant's  price.  This  is  not  true.  He 
agrees  only  to  pay  the  reasonable  or  market  value  of  the  article. 

The  looseness  of  language  used  in  the  book  may  be  illustrated  by 
two  further  references.  In  §  17  the  author  says:  "Where  the  offer  is 
made  conditional  on  the  offeree  doing  something,  the  doing  of  the  thing 
required  completes  the  agreement."  It  is  an  inaccurate  use  of  language 
to  say  that  an  offer  which  is  made  contemplating  a  unilateral  contract 
is  a  conditional  offer  or  an  offer  made  upon  the  condition  of  the  per- 
formance of  the  act  requested.  The  act  which  forms  the  consideration 
for  the  promise  in  a  unilateral  contract  cannot  be  at  the  same  time  a 
condition  of  the  promise;  neither  can  the  consideration  for  the  promise 
involved  in  such  an  offer  be  properly  spoken  of  as  the  condition  of  the 
offer.  Again  in  §25,  the  author  says:  "So  if  one  makes  an  offer  and 
accepts  acceptance  not  responsive  to  the  proposal,  he  is  bound  by  the 
agreement  thus  made."  That  language  is  so  loose  that  it  can  hardly  be 
analyzed  into  its  component  errors.  An  "acceptance  not  responsive" 
is  no  acceptance  at  all,  and  accordingly  the  offeror  could  not  accept 
such  "acceptance."  Furthermore,  one  does  not  speak  in  the  law  of 
contracts  of  accepting  anything  except  an  offer.  The  idea  which  the 
author  seems  to  have  intended  to  convey  is  this:  An  acceptance  which 
is  not  responsive  to  the  terms  of  the  offer  amounts,  at  best,  to  nothing 
more  than  a  counter  offer,  which  the  original  offeror  may  accept  if  he 
chooses. 

In  speaking  of  attempted  acceptance  of  offers  made  by  post,  the 
author  of  this  book  makes  an  observation  which  is  the  substance  of  all 
his  reasoning  on  this  point,  and  which  carries  with  it  its  own  best  com- 
mentary, to  wit  (in  §26):  "In  a  variety  of  ways  an  acceptance  may  be 
communicated  without  the  offeror  actually  receiving  notice  of  it."  In 
§  32,  the  author  makes  the  amazing  statement  that  in  case  of  a  contract 
of  option  the  offer  is  irrevocable.  It  is  sufficient  answer  to  this  to  call 
attention  to  the  fact  that  if  this  were  true  the  contract  of  option  could 
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never  be  broken,  and  we  would  discover  the  phenomenon  of  a  class  of 
contracts  not  capable  of  breach. 

The  author  can  hardly  escape  the  charge  of  carelessness,  lack  of 
precision,  and  the  announcement  of  misleading  and  incorrect  principles 
when  he  says,  as  he  does  in  §71,  that  a  conveyance  of  real  estate  is  a 
contract;  and  when  he  says,  as  he  does  in  §  106,  in  substance,  that 
mutuality  need  not  be  present  at  the  inception  of  a  contract,  but  may  be 
"subsequently  present";  and  when  he  says,  in  the  case  of  offers  and 
acceptances  by  mail,  the  post  is  an  agent  of  the  offeror,  in  the  same  sense 
that  a  messenger  would  be,  authorized  by  the  offeror,  omitting  to  point 
out  that  there  would  be  no  "communication  of  acceptance"  even  in  the 
case  of  the  messenger-agent,  unless  the  agent,  under  authority,  opened 
and  read  the  letter  of  acceptance;  and  when,  finally,  he  says,  in  the 
introduction,  at  page  5,  "an  offer  of  a  reward  is  a  good  example  of  a 
unilateral  contract." 

But  there  is  no  need  of  multiplying  instances. 

We  regret  exceedingly  that  we  cannot  accord  any  praise  to  this  book. 


Studies  in  the  Civil  Law.  By  W.  W.  Howe.  Second  Edition, 
Boston:    Little,  Brown  &  Co.     1905.     pp.  xiii,  391. 

Wills  on  Circumstantial  Evidence  with  American  Notes.  By 
G.  E.  Beers  and  A.  T.  Corbin.  Boston:  The  Boston  Book  Co.  1905. 
pp.  xiii,  448. 

Constitutional  Law  in  England.  By  E.  W.  Ridges.  London: 
Stevens  &  Sons.     1905.     pp.  xxxii,  459. 

The  First  Year  of  Roman  Law.  By  Fernand  Bernard.  Trans- 
lated by  Charles  P.  Sherman.  New  York:  Oxford  University  Press, 
American  Branch.     1906.     pp.  xiii,  326. 

Due  Process  of  Law  under  the  Federal  Constitution.  By 
Lucius  Polk  McGehee.  Northport:  Edward  Thompson  Co.  1906. 
pp.  X,  451. 

Act  OF  State  IN  English  Law.  By  W.  Harrison  Moore.  London: 
John  Murray.     1906.     pp.  xi,  178. 

Principles  of  the  English  Law  of  Contract.  By  Sir  Wm.  R. 
Anson.  Eleventh  English  Edition.  Second  American  Edition.  By 
Ernest  W.  Huffcut.  New  York:  Oxford  University  Press,  American 
Branch.     1906.    pp.  li,  462. 

The  Law  of  Innkeepers  and  Hotels  Including  Other  Public 
Houses,  Theatres,  Sleeping  Cars.  By  John  Henry  Beale,  Jr.  Bos- 
ton: Wm.  J.  Nagel.     1906.     pp.  xviii,  621. 

The  Practice  of  Diplomacy  as  Illustrated  in  the  Foreign  Re- 
lations OF  THE  United  States.  By  John  W.  Foster.  Boston  and 
New  York:   Houghton,  Mifflin  &  Co.     1906.     pp.  401. 

The  Law  of  Railroad  Rate  Regulation  with  Special  Reference 
TO  American  Legislation.  By  J.  H.  Beale,  Jr.  and  Bruce  Wyman. 
Boston:   Wm.  J.  Nagel.     1906.     pp.  Hi,  1285. 

The  Austinian  Theory  of  Law.  By  W.  Jethro  Brown.  Lon- 
don: John  Murray.     1906.     pp.  xv,  383. 


308  COLUMBIA  LAW  REVIEW. 

American  Consular  Jurisdiction  in  the  Orient.  By  Frank 
E.  Hinckley.  Washington:  W.  D.  Lowdermilk  &  Co.  1906.  pp.  xx, 
283. 

Supplement  to  Snyder's  Annotated  Laws.  By  Wm.  L.  Snyder. 
New  York:   Baker,  Voorhis  &  Co.     1906.     pp.  xi,  178. 

Interstate  Commerce  Acts,  Indexed  and  Digested.  By  Charles 
S.Hamlin.     Boston:   Little,  Brown  &  Co.     1907.     pp.480. 

The  American  Lawyer.  By  John  R.  Dos  Passos.  New  York: 
The  Banks  Law  Publishing  Co.     1907.     pp.  iv,  185. 

A  Digest  of  Important  Cases  on  the  Law  of  Crimes.  By  John 
R.  Rood.     Ann  Arbor:  George  Wahr.     1906.     pp.  623. 

Outlines  of  Criminal  Law.  By  Courtney  B.  Kenny.  Revised 
by  James  H.  Webb.  New  York:  The  Macmillan  Co.  1907.  pp.  xxi, 
404. 

History  of  the  Roman  Law.  Part  I.  Sources.  By  Cambridge: 
University  Press.     New  York:   G.  P.  Putnam's  Sons.     1906.     pp.  168. 

The  Preparation  and  Contest  of  Wills.  By  Daniel  S.  Remsen. 
New  York:  Baker,  Voorhis  &  Co.     1907.     pp.  xli,  839. 

The  Law  of  Homicide.  By  Francis  Wharton.  Third  edition  by 
Frank  H.  Bowlby.  Rochester:  Lawyers'  Co-operative  Publishing  Co. 
1907.     pp.  clvi,  1 120. 


COLUMBIA 

LAW  REVIEW. 

Vol.  VII.  MAY,    1907  No.  5 


TAXATION  OF  MOVABLES  AND  THE  FOURTEENTH 

AMENDMENT. 

The  great  diversification  in  modem  times  of  the  functions  of 
government,  concurrently  with  the  development  of  a  more  and 
more  complex  social  and  industrial  life,  has  necessarily  been 
attended  with  a  constant  increase  of  pubUc  expenditures.  How 
to  meet  these  increased  expenditures  is  one  of  the  most  difficult 
problems  with  which  statesmen  have  to  deal;  for  not  only  is 
opposition  encountered  when  new  sources  of  revenue  are  sought, 
but,  owing  to  changes  in  the  relative  importance  of  different  forms 
of  property,  old  rules,  which  were  accepted  as  unquestionable  and 
were  supposed  to  be  simple  in  application  and  easy  of  execution, 
are  in  time  found  to  work  results  which  even  the  courts  feel  justified 
in  essaying  to  remedy. 

Of  this  gradual  transformation  of  the  law  we  have  lately  had 
a  striking  example.  The  vastly  disproportionate  increase  in  the 
value  of  personal  property  as  compared  with  that  of  real  property 
is  one  of  the  commonplaces  of  modem  finance,  and  it  is  not  strange 
that,  upon  the  strength  of  this  fact,  strenuous  efforts  have  been 
made  to  extend  and  augment  the  taxes  upon  personalty  not  only 
as  a  means  of  raising  revenue  but  also  as  a  means  of  relieving  the 
burdens  upon  realty. 

In  levying  taxes  upon  personal  property  two  rules  were  sup- 
posed to  be  appUcable.  In  order  that  property  may  be  taxed  it 
must  be  within  the  jurisdiction  of  the  taxing  power,  and  with 
regard  to  personalty  this  condition  of  subjection  was  conceived 
to  exist  when  the  property  had  either  an  actual  situs  or  a  legal 
situs  within  the  jurisdiction.  The  property  had  an  actual  situs 
when  it  was  physically  present;  it  had  a  legal  situs  when,  although 
it  was  physically  absent,  the  owner  was  domiciled  within  the 
jurisdiction.    The  latter  rule  was  deduced  from  the  theory  that 
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personal  movables,  in  contemplation  of  law,  follow  the  person  of 
the  owner,  or,  in  the  usual  Latin  formula,  mohilia  personam 
sequuntur. 

That  this  theory  was,  without  regard  to  the  question  of  its 
logical  justification  or  continuity,  accepted  as  an  established  prin- 
ciple of  law  can  hardly  be  doubted.  "If,"  says  Cooley,  "a  person 
is  domiciled  within  the  State,  his  personalty,  in  contemplation  of 
law,  has  its  situs  there  also,  and  he  may  be  taxed  in  respect  of  it 
at  the  place  of  his  domicil."  •  x\nother  writer,  eminent  as  an  author- 
ity upon  the  theory  as  well  as  upon  the  practice  of  taxation,  stated 
in  an  essay  written  only  ten  years  ago,  that,  while  most  of  the 
States  of  the  United  States  taxed  personal  property  actually  located 
within  their  bounds,  yet  in  many  places  the  legal  principle  mohilia 
personam  sequuntur  prevailed,  with  the  result  that  a  non-resident's 
personalty  would  be  taxed  twice;  that  some  of  the  States  had 
indeed  by  statute  exempted  "a  resident's  personalty  if  permanently 
located  and  taxed  in  another  State,"  but  that  "in  most  of  the 
commonwealths  the  legal  fiction  still  prevails,  and  the  individual 
is  taxed  on  all  his  personalty  irrespective  of  its  location."^  Lastly, 
the  Supreme  Court  of  the  United  States,  as  recently  as  1886,  ob- 
served that,  if  the  owner  of  personal  property  situated  in  one  State 
resided  in  another  State  which  taxed  him  on  the  property  "as 
part  of  his  general  estate  attached  to  his  person,"  this  would  not 
affect  the  right  of  the  State  in  which  the  property  was  situated  to 
tax  it  also.^  In  this  case  the  point  at  issue  was  the  right  to  tax 
the  property  at  the  place  of  its  actual  situs,  and  it  was  held  to  be 
so  taxable,  but  the  court  seems  to  have  assumed  that  the  principle 
mohilia  personam  sequuntur  might  at  the  same  time  be  invoked 
and  enforced. 

An  illustration  of  the  view  formerly  prevalent  may  be  seen  in  a 
case  in  Massachusetts,  in  1867,  in  which  a  petition  was  filed  for  a 
writ  of  certiorari  to  quash  the  proceedings  of  the  authorities  of 
Boston  in  refusing  to  abate  a  tax  assessed  on  one  of  the  petitioners, 
who  were  partners  in  trade,  having  their  principal  place  of  business 
in  St.  Louis,  where  one  of  them  resided.  The  other  partner  Hved 
in  Boston,  where  they  hired  and  used  a  warehouse  for  the  storage 
of  goods  sent  thither  for  sale.  On  these  goods  they  admitted  that 
they  were  taxable,  but  they  resisted  the  attempt  to  tax  in  Boston 

'  Cooley  on  Taxation  (1903),  86. 
'  Seligman's  Essays  on  Taxation  (1895),  112,  113. 
^  Coe  V.  Errol,  116  U.  S.  517.  524;  cited  in  Judson  on  Taxation  (1903), 
501- 
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the  interest  of  the  partner  there  resident  in  the  partnership  property 
outside  of  Massachusetts.  The  Supreme  Judicial  Court  of  that 
commonwealth,  speaking  through  Gray,  J.,  declared  that  it  was 
"clearly  of  opinion  that  the  partner  residing  in  Boston  was  taxable 
here  on  this  interest,  by  the  express  provisions  of  the  eleventh 
chapter  of  the  General  Statutes."  By  that  chapter  "all  personal 
estate,  within  or  without"  the  State,  was  assessable  in  the  city  or 
town  of  which  the  owner  was  an  inhabitant,  and  "personal 
estate "  was  declared  to  include,  for  the  purposes  of  taxation,  "goods, 
chattels,  money  and  effects,  *  *  *  within  or  without  the 
State."  "The  fact,"  said  the  court,  "that  the  same  interest  is  or 
may  be  taxed  in  another  State  will  not  justify  the  court  in  disre- 
garding the  positive  directions  of  our  owti  legislature."  The 
petition  was  accordingly  dismissed.' 

Meanwhile,  a  tendency  was  visible,  in  judicial  decisions  as 
well  as  in  legislation,  to  enlarge  the  conception  of  the  actual  situs 
of  tangible  movables,  so  as  to  expand  the  power  of  taxation  on 
that  ground.  This  tendency  was  strongly  manifested  in  the  case 
of  Pullman's  Palace  Car  Company  v.  Pennsylvania,  before  the 
Supreme  Court  of  the  United  States,  in  1888.'  In  this  case  an 
action  was  brought  by  the  State  of  Pennsylvania  against  Pullman's 
Palace  Car  Company,  an  Illinois  corporation,  to  recover  a  tax  on 
its  capital  stock,  taking  as  the  basis  such  proportion  of  the  capital 
stock  as  the  number  of  miles  of  railroad  over  which  cars  were  run 
by  the  company  in  Pennsylvania  bore  to  the  whole  number  of 
miles  everywhere  over  which  its  cars  were  run.  It  was  found  as  a 
fact  that  "the  cars  used  in  the  State  of  Pennsylvania  were  also 
used  in  other  States,  their  use  in  Pennsylvania  being  confined  to 
passengers  to  or  from  points  in  other  States."  The  court  in  which 
the  suit  was  brought  held  that  "the  proportion  of  the  capital  stock 
of  the  defendant  invested  and  used  in  Pennsylvania"  was  taxable 
imder  the  State  statutes,  and  that  the  amount  of  the  tax  might  be 
ascertained  by  taking  as  a  basis  "the  proportion  which  the  number 
of  miles  operated  by  the  defendant  in  this  State  bears  to  the  whole 
number  of  miles  operated  by  it,  without  regard  to  the  question 
whether  any  particular  car  or  cars  were  used."  This  decision 
the  supreme  court  of  Pennsylvania  affirmed,  holding  that  the  fact 
that  the  cars  were  also  operated  in  other  States  could  not  wholly 
exempt  them  from  taxation  in  that  State.^     In  the  Supreme  Court 

1  Bemis  v.  Boston  (1867),  96  Mass.  366, 

2  141  U.  S.  18. 

^  107  Pa.  State,  156,  160. 
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of  the  United  States,  the  decision  was  rendered  by  Mr.  Justice 
Gray.  The  question,  he  said,  was  whether  the  tax  violated  the 
clause  of  the  Constitution  granting  to  Congress  the  power  to  regu- 
late commerce  among  the  several  States.  In  holding  that  the  tax 
did  not  have  this  effect,  he  laid  down  the  following  propositions: 
I.  That  the  legislative  power  of  a  State  extends  to  all  property 
within  its  borders.  2.  That  the  old  rule  of  mohilia  personam 
sequuntur  had  yielded  more  and  more  to  the  law  of  situs,  so  that 
for  purposes  of  taxation  personal  property  might  be  separated 
from  the  owner.  3.  That  a  State  was  not  prevented  from  taxing 
personal  property  because  it  was  employed  in  interstate  or  foreign 
commerce.  4.  That,  while  ships  or  vessels  engaged  in  interstate 
or  foreign  commerce  and  registered  under  the  laws  of  the  United 
States  at  their  owner's  domicil  were  not  subject  to  taxation  in  other 
States  at  whose  ports  they  incidentally  touch,  yet  the  case  of  cars, 
having  no  fixed  situs,  was  obviously  different.  5.  That  the  com- 
pany had  at  all  times  substantially  the  same  number  of  cars  within 
the  State,  namely,  about  one  hundred.  6.  That  the  assessment, 
on  the  basis  of  car  mileage,  was  equitable,  so  that,  if  it  was  generally 
adopted,  the  company  would  be  assessed  on  the  whole  value  of  its 
capital  stock,  and  no  more.' 

In  the  foregoing  case  it  was  obviously  not  decided  that  tangible 
movables,  either  temporarily  or  permanently  outside  the  State 
of  the  owner's  domicil,  were  not  taxable  in  such  State,  but,  in 
extending  the  conception  of  actual  situs,  the  decision  tended  to 
weaken  the  claims  of  domiciliary  situs,  and,  by  increasing  the 
liability  to  double  taxation,  to  render  more  general  the  existence 
of  conditions  requiring  remedial  action.  Was  there  anything  in 
the  constitutional  law  of  the  United  States,  affecting  the  powers  of 
the  States,  which  would  enable  the  Federal  courts  to  afford  a 
remedy? 

Fifteen  years  later,  in  1903,  the  Supreme  Court  invoked  the 
provision  of  the  Fourteenth  Amendment,  forbidding  any  State  to 
"deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,"  as  a  bar  to  the  imposition  by  one  State  of  taxes 
on  realty  in  another.  I  say  on  realty,  because  the  property  in 
question  was  an  incorporeal  hereditament  which  was  considered 

>  Mr.  Justice  Bradley,  with  whom  concurred  Justices  Field  and  Har- 
lan, dissented  on  the  ground  that  one  State  cannot  tax  the  capital  stock, 
as  such,  of  the  corporation  of  another  State. 

That  vessels,  having  an  actual  situs  in  a  certain  State,  may,  although 
they  are  used  in  connection  with  interstate  commerce,  be  taxed  there, 
see  Old  Dominion  Steamship  Company  v.  Virginia  (1905),  198  U.  S.  299. 
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as  realty  by  the  law  of  the  State  under  which  it  was  granted.  The 
facts  in  the  case  were  that  the  State  of  Kentucky,  in  assessing  for 
taxation  the  franchise  of  one  of  its  corporations,  sought  to  include 
in  the  valuation  thereof  the  value  of  certain  franchises  which  the 
State  of  Indiana  had  granted  for  a  ferry  across  the  Ohio  River 
from  the  Indiana  to  the  Kentucky  shore,  and  which  the  Kentucky 
corporation  had  purchased.  The  Supreme  Court  of  the  United 
States,  Mr.  Justice  Harlan  deUvering  the  opinion,  held  that  the 
Indiana  franchise  constituted  an  incorporeal  hereditament  having 
its  situs  in  that  State,  and  that  the  attempt  of  Kentucky  to  tax  it 
was  an  attempt  to  deprive  the  company  of  its  property  without 
due  process  of  law. ' 

Two  years  later,  in  1905,  the  same  bar  was  interposed  to  the 
taxation  by  a  State  of  movable  property  belonging  to  one  of  its 
corporations  but  having  a  permanent  situs  outside  of  its  limits.' 
A  quantity  of  coal,  of  the  approximate  value  of  two  million  dollars, 
mined  in  Pennsylvania  and  belonging  to  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company,  a  Pennsylvania  corpora- 
tion, had  been  transported  to  other  States,  where  it  was  awaiting 
sale.  While  it  was  in  this  situation  the  authorities  of  Pennsyl- 
vania included  it  in  a  valuation  of  the  company's  capital  stock 
for  purposes  of  taxation.  The  company  contended  that  it  should 
be  excluded,  on  the  ground  that  it  had  a  permanent  situs  outside 
the  State.  Counsel  for  Pennsylvania  conceded  that,  under  the 
law  of  that  State,  property  having  such  a  situs  could  not  be  taxed, 
but  contended  that  the  coal,  when  mined,  entered  into  the  value 
of  the  capital  stock,  and  that  this  enhanced  value  remained  and 
formed  a  proper  subject  of  taxation.  Mr.  Justice  Peckham, 
delivering  the  opinion  of  the  Supreme  Court,  said  that  coal,  lying 
in  other  States  for  purposes  of  sale,  was  subject  to  taxation  there, 
without  regard  to  the  question  where  the  proceeds  might  go 
when  the  sale  was  effected;^  and  that  if  a  State  could  not  tax 
tangible  property  permanently  outside  its  borders,  it  could  not 
attain  the  same  end  by  taxing  the  enhanced  value  of  the  stock 
arising  out  of  the  value  of  the  foreign  property.  Could  rehef  be 
afforded  under  the  provisions  of  the  Federal  Constitution?  He 
answered  in  the  affirmative,  on  the  strength  of  the  doctrine  laid 
down  in  Louisville  and  Jeffersonville  Ferry  Co.  v.  Kentucky.    The 

>  Louisville  and  Jeffersonville  Ferry  Company  v.  Kentucky  (1903), 
188  U.  S.  385. 

2  Delaware,  Lackawanna  and  Western  Railroad  Company  v.  Penn- 
sylvania (1905),  198  U.  S.  341. 

'  Citing  Brown  v.  Houston  (1885),  114  U.  S.  622. 
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coal,  he  declared,  was  as  much  outside  the  jurisdiction  of  Penn- 
sylvania for  purposes  of  taxation  as  was  the  Indiana  ferry  fran- 
chise outside  the  jurisdiction  of  Kentucky.  The  Chief  Justice 
dissented,  without  filing  an  opinion.  The  authority  of  the  case, 
as  affecting  the  power  to  tax  foreign  movables,  is  qualified  by  the 
admission  made  by  counsel  for  Pennsylvania,  that  the  statute 
under  which  the  tax  was  levied  did  not  authorize  the  taxation  of 
such  property. 

No  such  quahfication  existed  in  the  case  of  Union  Refrigerator 
Transit  Company  v.  Kentucky,^  which  was  soon  afterward  decided, 
in  1905.  The  plaintiff  in  error  in  this  case  was  a  Kentucky  cor- 
poration, owning  two  thousand  cars  which  were  rented  to  shippers, 
who  took  possession  of  them  from  time  to  time  at  Milwaukee,  in 
Wisconsin,  and  used  them  for  the  carriage  of  freight  in  the  United 
States,  Canada  and  Mexico,  the  company  being  paid  by  the  rail- 
roads in  proportion  to  the  mileage  made  over  their  lines,  Kentucky 
sought  to  tax  the  company  on  all  its  cars,  the  laws  of  the  State 
authorizing  the  taxing  of  its  corporations  on  all  their  movable 
property  within  or  outside  the  State.  Counsel  for  the  company 
admitted  that  it  was  impossible  to  ascertain  how  many  of  the  cars, 
which  were  constantly  moving,  were  in  any  State  on  any  named 
day,  and  that  the  State  had  the  right  to  devise  a  fair  method  of 
ascertaining  the  average  number,  without  regard  to  particular 
cars,  and  to  tax  such  number,  but  they  challenged  the  claim  to 
tax  all  the  cars,  on  the  ground  that  it  involved  the  denial  of  due 
process  of  law.  The  Supreme  Court,  Mr.  Justice  Brown  deliver- 
ing the  opinion,  sustained  this  contention  upon  the  following 
grounds:  i.  That  "the  power  of  taxation"  is  "exercised  upon 
the  assumption  of  an  equivalent  rendered  to  the  taxpayer  in  the 
protection  of  his  person  and  property,  in  adding  to  the  value  of 
such  property,  or  in  the  creation  and  maintenance  of  pubhc  con- 
veniences in  which  he  shares,  such,  for  instance,  as  roads,  bridges, 
sidewalks,  pavements,  and  schools  for  the  education  of  his  chil- 
dren," and  that  "if  the  taxing  power  be  in  no  position  to  render 
these  services,  or  otherwise  to  benefit  the  person  or  property 
taxed,  and  such  property  be  wholly  v^ithin  the  taxing  power  of 
another  State,  to  which  it  may  be  said  to  owe  an  allegiance  and 
to  which  it  looks  for  protection,  the  taxation  of  such  property 
within  the  domicil  of  the  owner  partakes  rather  of  the  nature  of 
an  extortion  than  a  tax."  2.  That,  while  absolute  uniformity  is 
unattainable,  it  is  "  essential  to  the  validity  of  a  tax  that  the  property 

1 199  U.  S.  194. 
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shall  be  within  the  territorial  jurisdiction  of  the  taxing  power," 
since  "not  only  is  the  operation  of  State  laws  Hmited  to  persons 
and  property  within  the  boundaries  of  the  State,  but  property 
which  it  wholly  and  exclusively  within  the  jurisdiction  of  another 
State,  receives  none  of  the  protection  for  which  the  tax  is  supposed 
to  be  the  compensation."  3.  That  "the  argument  against  the 
taxabiUty  of  land  within  the  jurisdiction  of  another  State  apphes 
with  equal  cogency  to  tangible  personal  property  beyond  the 
jurisdiction,"  since  "it  is  not  only  beyond  the  sovereignty  of  the 
taxing  State,  but  does  not  and  cannot  receive  protection  under  its 
laws."  The  court  therefore  held  that  "the  cars  in  question,  so  far 
as  they  were  located  and  employed  in  other  States  than  Kentucky, 
were  not  subject  to  the  taxing  power  of  that  commonwealth." 

The  decision  of  the  court  was  not  unanimous.  Mr.  Justice 
White  concurred  in  the  result,  but  Mr.  Justice  Holmes  said:  "It 
seems  to  me  that  the  result  reached  by  the  court  probably  is  a 
desirable  one,  but  I  hardly  understand  how  it  can  be  deduced 
from  the  Fourteenth  Amendment,  and  as  the  Chief  Justice  feels 
the  same  difficulty,  I  think  it  proper  to  say  that  my  doubt  has  not 
been  removed." 

The  opinion  of  the  court  contains  this  statement:  "There  are 
two  recent  cases  in  this  court  which  we  think  completely  cover  the 
question  under  consideration  and  require  the  reversal  of  the 
State  court."  The  cases  thus  referred  to  were  those  of  Louisville 
and  Jeffersonville  Ferry  Co.  v.  Kentucky,  and  Delaware,  Lacka- 
wanna and  Western  Railroad  Co.  v.  Pennsylvania.  The  court 
evidently  meant  that  these  cases  covered  the  pending  case  in 
principle,  for,  as  we  have  seen,  the  circumstances  of  the  two 
earlier  cases  were  such  that  the  question  of  the  power  to  tax  foreign 
tangible  movables  was  not  necessarily  passed  upon. 

The  court  did  not  omit  respectfully  to  inter  the  rule  mobilia 
personam  sequuntur,  so  far  as  it  relates  to  tangible  property.  There 
doubtless  were,  said  the  court,  cases  in  the  State  reports  announcing 
that  this  "ancient  maxim"  "still"  applied  to  "personal  property," 
but  upon  examination  "all  or  nearly  all"  would  be  found  to  relate 
to  "intangible  property,  such  as  stocks,  bonds,  notes  and  other 
choses  in  action."  In  this  relation  the  court  cited  Hoyt  v.  Com- 
missioners of  Taxes, '^  as  "one  of  the  most  valuable  of  the  State 
cases"  upon  the  point  "that  the  tangible  property  of  a  resident 
actually  situated  in  another  State  or  country  was  not  to  be  included 
in  the  assessment  against  him."     The  decision,  however,  involved 

'(1861),  23  N.  Y.  224. 
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nothing  more  than  the  construction  of  a  New  York  statute,  which 
provided  for  the  taxation  of  "all  lands  and  all  personal  estate 
within  this  State."  The  Court  of  Appeals  held  that  this  phrase 
included  only  property  having  an  actual  situs  in  New  York. 
Chief  Justice  Comstock,  in  deUvering  the  opinion  of  the  court, 
observed  that,  although  it  was  conceded  that  lands  lying  outside 
the  State  could  not  be  taxed,  yet  it  was  claimed  that  goods  and 
chattels  could  be,  but  he  added:  "The  legislature  I  suppose  could 
make  this  distinction,  but  that  they  have  not  made  it  in  the  language 
of  the  statute  is  perfectly  clear."  On  the  proposition,  therefore, 
that  tangible  property  can  lawfully  have  but  one  situs  for  purposes 
of  taxation,  Hoyt  v.  Commissioners  oj  Taxes  can  hardly  be  ac- 
cepted as  a  direct  authority. 

In  Union  Refrigerator  Transit  Company  v.  Kentucky  the 
principle  was  assumed  that  property  can  be  taxed  only  by  the 
government  that  protects  it.  This  was  indeed  the  very  foundation 
of  the  appeal  to  the  Fourteenth  Amendment.  But  it  is  evident 
that  if  this  principle  should  be  carried  to  its  logical  conclusion 
the  results  would  be  far  reaching.  The  court  expressly  confined 
its  decision  to  tangible  property.  "There  is,"  declared  the  opin- 
ion, "an  obvious  distinction  between  tangible  and  intangible 
property,  in  the  fact  that  the  latter  is  held  secretly;  that  there  is 
no  method  by  which  its  existence  or  ownership  can  be  ascer- 
tained in  the  State  of  its  situs,  except  perhaps  in  the  case  of  mort- 
gages or  shares  of  stock."  The  exception  here  suggested  is  as 
palpable  as  it  is  important.  A  citizen  of  New  York,  let  us  suppose, 
owns  shares  of  stock  in  a  foreign  corporation  which  ovms  and 
operates  a  railway  in  another  State.  The  value  of  the  shares 
consists  in  the  right  of  way,  the  tracks  and  the  rolling  stock.  The 
property  is  tangible  in  the  fullest  sense.  It  receives  no  protection 
whatever  from  the  State  of  New  York ;  nor  does  the  owner  of  the 
shares  receive  in  respect  of  his  certificate  any  protection  other 
than  he  would  enjoy  in  respect  of  a  bill  of  sale  of  a  stock  of  mer- 
chandise in  New  Orleans,  such  as  was  under  consideration  in  the 
case  of  Hoyt  v.  Commissioners  0}  Taxes.  If  the  question  is  to  be 
determined  on  principle,  the  Fourteenth  Amendment,  if  it  precludes 
the  taxation  of  the  one  in  New  York,  seems  equally  to  preclude 
the  taxation  of  the  other. 

The  question  of  taxing  shares  of  stock  in  a  corporation  owning 
and  using  tangible  property  is  presented  in  an  interesting  form 
in  a  recent  decision  of  the  New  York  Court  of  Appeals.'    A  resident 

>  In  re  Cooley's  Estate  (1906),  78  Ne.,  939. 
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of  Connecticut  died,  leaving,  as  part  of  his  estate,  a  considerable 
number  of  shares  of  stock  of  the  Boston  and  Albany  Railroad 
Company.  This  company  was  a  consolidation  fonned  by  the 
merger  of  certain  New  York  corporations  and  a  Massachusetts 
corporation.  The  merger  was  authorized,  and  the  consolidated 
corporation  separately  created,  practically  in  duplicate,  under  the 
laws  of  each  State,  but  there  was  only  one  issue  of  stock,  repre- 
senting all  the  property  of  the  consolidation.  Of  the  mileage  of 
the  road,  however,  only  one-sixth  was  in  New  York.  Neverthe- 
less, the  authorities  of  that  State  sought  to  tax  the  shares  in  ques- 
tion for  purposes  of  inheritance,  at  their  full  value,  under  a  law 
imposing  such  a  tax  "when  the  transfer  is  by  will  or  intestate 
law,  of  property  within  the  State,  and  the  decedent  was  a  non- 
resident of  the  State  at  the  time  of  his  death."*  The  court  of 
appeals,  after  citing  certain  definitions  of  a  shareholder's  interest 
in  the  capital  stock  of  a  corporation,  held  that,  as  the  shares  in 
question  "represented  a  certain  interest  in  the  surplus  of  assets 
over  liabilities  of  the  Boston  and  Albany  Railroad  Company," 
their  value  was  to  be  determined,  for  taxation  under  the  law 
above  quoted,  by  reference  to  the  amount  of  property  which  the 
company,  as  incorporated  in  New  York,  was  to  be  regarded  "as 
owning  for  the  purposes  of  this  proceeding;"  and  that,  in  this 
sense,  the  New  York  corporation  was  to  be  regarded  as  holding 
the  property  situated  in  New  York  and  the  Massachusetts  cor- 
.  poration  the  property  in  Massachusetts,  and  each  as  owning  a 
share  of  any  property  situated  outside  either  State  or  moving  to 
and  fro  between  the  two  States. 

That  the  principle  laid  down  in  Union  Refrigerator  Transit 
Company  v.  Kentucky,  will  not  in  all  cases  be  carried  by  the 
Supreme  Court  to  its  logical  conclusion  is  indicated  by  the  sub- 
sequent decision  in  New  York  Central  Railroad  v.  Miller,^  in 
which  Mr.  Justice  Holmes,  delivering  the  opinion  of  the  court, 
gave  effect,  to  a  certain  extent,  to  the  doubt  which  he  expressed  as 
to  the  correctness  of  the  judgment  in  the  Kentucky  case.  The 
New  York  case  was  one  of  a  franchise  tax,  imposed  under  a  law' 
requiring  every  corporation  created  by  the  State  to  pay  a  tax  to 
be  computed  "upon  the  basis  of  the  amount  of  its  capital  stock 
employed  within  this  State  and  upon  each  dollar  of  such  amount." 

>  New  York  Laws,  1896,  c.  908,  §220,  as  amended  by  Laws  of  1897, 
c.  284,  §2. 

M1906)  202  U.  S.  584. 

'  New  York  Laws,  1896,  c.  908,  §182. 
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It  was  admitted  by  Mr.  Justice  Holmes  that  the  New  York  Central 
Railroad  Company  was  a  "coq)oration  owning  or  hiring  lines 
without  as  well  as  within  the  State,  having  arrangements  with 
other  carriers  for  through  transportation,  routing  and  rating,  and 
sending  its  cars  to  points  without  as  well  as  within  the  State,  and 
over  other  lines  as  well  as  its  own;"  that  the  cars  "often  are  out 
of  the  relator's  possession  for  some  time,  and  may  be  transferred 
to  many  roads  successively,  and  even  may  be  used  by  other  roads 
for  their  independent  business,  before  they  return  to  the  relator 
or  the  State;"  that,  "in  short,  by  the  famihar  course  of  railroad 
business,  a  considerable  proportion  of  the  relator's  cars  is  con- 
stantly out  of  the  State,  and  on  this  ground  the  relator  contended 
that  that  proportion  should  be  deducted  from  its  entire  capital, 
in  order  to  find  the  capital  stock  employed  within  the  State." 
But  no  evidence  was  offered  by  the  company  to  show  that  any  of 
its  cars  or  engines  "were  used  continuously  and  exclusively  outside 
of  the  State  during  the  whole  tax  year,"  although  "evidence  was 
offered  of  the  movements  of  particular  cars,  to  illustrate  the 
transfers  which  they  went  through  before  they  returned,"  and  the 
company's  car  mileage  within  and  outside  the  State. 

On  the  facts  as  thus  stated  it  was  held  that  the  company  was 
taxable  in  New  York  on  all  its  cars,  and  that  no  deduction,  on 
account  of  cars  constantly  employed  out  of  the  State,  could  be 
made  from  its  entire  capital,  in  order  to  ascertain  the  capital  stock 
employed  within  the  State.  In  announcing  this  conclusion  Mr. 
Justice  Holmes  declared  that  it  had  never  been  decided  and  could 
not  be  decided  that  "a  State  may  not  tax  its  own  corporations  for 
all  their  property  within  the  State  during  the  tax  year,  even  if 
every  item  of  that  property  should  be  taken  successively  into 
another  State  for  a  day,  a  week,  or  six  months,  and  then  brought 
back,"  and  that,  "using  the  language  of  domicil  *  *  *^  the 
State  of  origin  remains  the  permanent  situs  of  the  property,  not- 
withstanding its  occasional  excursions  to  foreign  parts." 

With  regard  to  this  decision  it  is  to  be  observed,  in  the  first 
place,  that  it  cannot  be  considered  as  directly  conflicting  with 
the  judgment  in  Union  Refrigerator  Transit  Company  v.  Kentucky, 
since  in  the  latter  case  the  tax  was  imposed  directly  on  the  property, 
while  in  the  New  York  case  it  was  imposed  on  the  franchise. 
Besides,  in  the  Kentucky  case,  the  most  of  the  cars  were  in  reality 
employed  wholly  outside  the  State.  But  these  distinctions  do  not 
exist  in  respect  of  Pullman^s  Palace  Car  Co.  v.  Pennsylvania. 
In  this  case,  says  Mr.  Justice  Holmes,  "the  same  cars  were  con- 
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tinuously  receiving  the  protection  of  the  State  and,  therefore,  it 
was  just  that  the  State  should  tax  a  proportion  of  them."  The 
tax,  however,  was  not  laid  upon  the  cars.  It  is  true  that  the  same 
cars  were  in  fact  continuously  used,  but  they  were  used  in  other 
States  as  well  as  in  Pennsylvania;  and  the  tax  was  levied,  not 
upon  the  cars,  but  upon  such  proportion  of  the  capital  stock  of 
the  company  as  the  number  of  miles  of  railroad  over  which  its 
cars  were  run  in  Pennsylvania  bore  to  the  entire  aggregate  of  its 
mileage  everywhere.  It  is,  therefore,  not  strange  that  the  Penn- 
sylvania courts  expressly  declared  that  the  tax  was  levied  "without 
regard  to  the  question  whether  any  particular  car  or  cars  were 
used."  Nor  is  the  circumstance  to  be  overlooked  that  in  Louis- 
ville and  Jeffersonville  Ferry  Company  v.  Kentucky  the  point 
expressly  and  necessarily  decided  was  that  property  which  cannot 
be  directly  taxed  because  of  its  foreign  situs,  cannot  be  indirectly 
reached  by  means  of  a  tax  on  the  franchise.  The  same  principle 
was  enforced  in  Delaware,  Lackawanna  and  Western  Railroad  v. 
Pennsylvania. 

While,  therefore,  it  cannot  be  said  that  the  decision  in  New 
York  Central  Railroad  v.  Miller  in  express  terms  conflicts  with  the 
previous  decisions  of  the  Supreme  Court,  yet,  tested  by  principle, 
it  disappoints  the  expectation,  which  those  decisions  had  raised, 
that  the  Fourteenth  Amendment  would  be  consistently  applied  so 
as  to  prevent  the  double  taxation  of  tangible  movables.  Its  in- 
consistency in  theory  with  previous  decisions  can  be  fully  appre- 
ciated only  when  we  bring  into  contrast  the  ruUng  in  American 
Refrigerator  Transit  Company  v.  Hall,^  in  1899,  and  Union  Re- 
frigerator Transit  Company  v.  Lynch,^  in  1900.  In  the  former 
case  the  State  of  Colorado  taxed  the  cars  of  an  Illinois  corporation, 
none  of  which  was  continuously  used  in  the  former  State.  The 
tax  was  not  imposed  on  any  particular  cars,  nor  could  it  have  been 
so  levied,  since  all  were  used  in  interstate  commerce,  but  it  was 
imposed  on  the  average  number  of  cars  used  in  Colorado,  this 
proportion  of  the  company's  car  property  being  separated  from 
the  mass  and  localized  for  purposes  of  taxation.  This  proportion 
the  court  described  as  "property  situated  within  the  State,"  even 
though  "the  specific  and  individual  items  [cars]  *  *  *  were 
not  continuously  the  same,  but  were  constantly  changing."  It 
was,  as  the  court  said,  a  question  not  of  specific  property  but  of 
"the  average  amount  of  the  property  habitually  used"  in  the 

>  174  U.  S.  70. 
« 177  U.  S.  149. 
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State.  A  precisely  similar  ruling  was  made  in  Union  Refrigerator 
Transit  Company  v.  Lynch,  in  respect  of  a  similar  tax  levied  by 
the  State  of  Utah  on  the  company's  car-property  in  that  State. 

There  seems  to  be  a  certain  want  of  congruity  in  holding  that 
moving  cars,  engaged  in  interstate  commerce,  may,  on  the  one 
hand,  be  localized  collectively  as  car-property  for  the  purpose  of 
taxing  a  proportion  of  them  in  one  State,  but  may,  on  the  other 
hand,  be  considered  as  having  each  an  individual  domicil  for  the 
purpose  of  taxing  all  of  them  in  another  State,  If  the  former 
view,  as  definitely  established  by  the  two  decisions  in  1899  and 
1900,  be  correct,  it  is  obvious  that,  in  a  case  such  as  that  of  New 
York  Central  Railroad  v.  Miller,  a  proportion  of  the  cars  is  as 
completely  and  permanently  outside  the  physical  limits  of  the 
home  State  of  the  owner  as  was  the  proportion  of  cars  held  not  to 
be  subject  to  taxation  in  Union  Refrigerator  Transit  Company  v. 
Kentucky.  For,  in  the  latter  case,  although  most  of  the  cars  were 
used  outside  Kentucky,  they  were  not  specifically  and  finally 
separated  from  the  rest  for  foreign  use,  and  they  were  held  to  be 
exempt  from  taxation  in  Kentucky  only  because  the  court  rejected 
the  maxim  mobilia  personam  sequuntur,  which  has,  however,  been 
reinstated  in  the  precise  terms  of  the  law  of  domicil,  in  the  case 
of  the  cars  of  the  New  York  Central  Railroad. 

I  have  not  overlooked  the  fact  that  Mr.  Justice  Holmes  in  the 
course  of  his  opinion  stated  that  it  did  not  appear  "that  any  spe- 
cific cars  or  any  average  of  cars  was  so  continuously  in  any  other 
State  as  to  be  taxable  there,"  and  that  "the  absences  relied  on 
were  not  in  the  course  of  travel  upon  fixed  routes,  but  random 
excursions  of  casually  chosen  cars,  determined  by  the  varying 
orders  of  particular  shippers  and  the  arbitrary  convenience  of  the 
other  roads."  With  reference  to  this  statement  two  observations 
may  be  made:  First,  that  the  learned  justice  of  course  did  not 
intend  to  intimate  that  a  taxable  situs  would  have  been  commu- 
nicated to  the  cars  in  other  States  merely  by  taxing  them  there; 
and  secondly,  that  every  word  of  the  statement  might  have  been 
applied  to  the  cars  in  the  Colorado  and  Utah  cases,  if  those  States 
had  not  seen  fit  to  undertake  the  arithmetical  computation  of  the 
average  amount  of  car-property  in  the  State  during  the  year.  In 
an  agreed  statement  of  facts  in  the  Colorado  case  it  was  expHcitly 
set  forth  that  the  cars  were  furnished  "to  be  run  indiscriminately 
over  any  lines  of  railroad  over  which  shippers  on  said  railroad 
desire  to  route  them  in  shipping";  that  they  were  neither  leased 
nor  "allotted"  to  any  company  within  Colorado;  that  they  "never 
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were  run  in  said  State  in  fixed  numbers  nor  at  regular  times,  nor 
were  any  certain  cars  ever  in  the  said  State,"  except  "transiently" 
and  when  engaged  in  interstate  commerce.  The  cars  were  simply 
localized  collectively,  and,  being  so  locahzed,  were  held  to  be  tax- 
able, as  tangible  property,  at  the  actual  situs. 

John  Bassett  Moore. 
New  York. 
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No  phrase  is  more  frequently  used  and  at  the  same  time  less 
understood  than  the  one  which  forms  the  subject  of  the  present 
discussion.  It  is  a  common  thing  for  our  courts  to  say  that  the 
police  power  does  not  admit  of  an  exact  definition,  yet  only  a  few 
of  those  who  make  the  remark  appear  to  understand  clearly  why 
this  should  be  so.  As  the  eminent  holder  of  the  Roosevelt  Pro- 
fessorship in  Berlin  has  so  well  said : 

"The  police  power  is  the  dark  continent  of  our  jurisprudence.  It  is 
the  convenient  repository  of  everything  for  which  our  juristic  classifica- 
tions can  find  no  other  place."  ^ 

In  what  follows  an  attempt  will  be  made  to  show  why  it  is  that 
this  confusion  with  reference  to  the  police  power  exists,  and  also 
that,  with  certain  limitations,  the  description  of  this  power  by 
Mr.  Burgess  must  always  hold  good  so  long  as  the  fundamental 
principles  of  our  constitutional  system  remain  what  they  are. 

As  a  convenient  method  of  approaching  our  subject,  let  us 
examine  briefly  the  definitions  or  descriptions  given  by  two  or 
three  writers  who  have  studied  the  problem  with  a  considerable 
degree  of  thoroughness.  The  author  whose  words  have  already 
been  quoted,  after  showing  the  apparent  confusion  of  the  Supreme 
Court  of  the  United  States  upon  the  question,  begins  with  the 
derivation  of  the  words  from  the  Greek  and  traces  their  introduc- 
tion into  the  political  science  of  modem  Europe  and  their  history 
since,  and  concludes  by  stating  what  he  conceives  to  be  the  most 
recent  view  of  political  science  upon  the  scope  of  the  police  power, 
closing  as  follows: 

"The  political  science  of  the  present  century  has  resurveyed  the 
field  of  the  police  power,  and  has  brought  out  four  very  fundamental 
distinctions  in  regard  to  it.  The  first  is,  that  the  police  power  is,  in  its 
nature,  administrative,  not  legislative  or  judicial;  the  second  is,  that  it 
is  not  co-extensive  with  the  whole  scope  of  internal  administration,  as 
distinguished  from  external,  but  is  only  a  branch  of  internal  administra- 
tion ;  the  third  is,  that,  in  the  exercise  of  the  police  functions,  the  executive 
discretion  should  move  within  the  lines  of  general  principles  prescribed 
either  by  the  constitution  or  the  legislature;  and  the  fourth  is,  that  the 
community  in  its  most  local  organization  should  participate,  so  far  as 

'  Burgess,  Political  Science  and  Comparative  Constitutional  Law, 
11,  136. 
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possible,  in  the  exercise  of  the  police  power.  *  *  *  Every  right  ac- 
knowledged to  the  individual  by  the  state  may  be  abused  by  him  to  the 
detriment  of  the  state.  The  state  must  therefore  confer  upon  the  govern- 
ment the  power  to  watch  for  and  prevent  such  abuse.  This  is  the  police 
power."  1 

The  most  noteworthy  thing  about  this  treatment  of  the  subject 
is  that  the  problem  is  treated  as  being  purely  one  in  poHtical  science 
as  distinguished  from  constitutional  law.  The  author  is  describ- 
ing the  meaning  which  ought,  in  his  opinion  as  a  political  scientist, 
to  be  given  to  the  phrase  "the  pohce  power;"  or  perhaps  a  more 
accurate  statement  would  be,  that  he  is  describing  the  Umitations 
which  he  thinks  ought  to  be  imposed  by  the  constitution  upon  the 
government  in  behalf  of  individual  liberty.  This  clearly  appears 
from  the  following  criticism  of  the  Supreme  Court  of  the  United 
States  which  is  found  in  the  paragraph  next  following  the  one 
from  which  we  have  just  quoted : 

"Its  (the  Supreme  Court's)  theory  of  the  extent  of  the  police  power 
is,  in  the  political  science  of  to-day,  obsolete." 

Even  admitting,  for  the  sake  of  argimient,  that  the  statement 
just  quoted  is  correct,  it  by  no  means  follows  that  the  Supreme 
Court  is  wrong,  for  that  tribunal  is  not  administering  the  princi- 
ples of  modem  poHtical  science,  but  is  occupied  in  deciding  cases 
as  they  arise,  in  accordance  with  the  principles  of  our  constitu- 
tional law,  and  it  may  well  be  that  the  latter  gives  a  wider  scope 
to  what  may  properly  be  called  the  police  power  than  a  writer  on 
political  science  would  consider  desirable.  Moreover,  as  we  shall 
see  in  a  moment,  the  pohtical  scientists  do  not  seem  to  be,  as  yet, 
quite  agreed  among  themselves  upon  the  subject.  This  discus- 
sion does  not,  therefore,  inform  the  student  of  our  system  just 
what  is  included  under  the  term  "police  power"  as  that  phrase  is 
used  in  our  constitutional  law. 

The  author  of  the  most  recent  and  without  doubt  the  most 
valuable  treatise  upon  the  police  power'  pursues  an  analytical 
rather  than  an  historical  method  in  dealing  with  the  subject.  He 
begins^  by  making  an  analysis  and  classification  of  the  objects  of 
government  in  the  abstract,  finding  them  to  fall  into  three  classes: 
(i)  the  maintenance  of  national  existence;  (2)  the  maintenance  of 
right,  or  justice;   (3)  the  promotion  of  the  public  welfare.    Under 

1  Burgess,  op.  cit.  I,  216. 
'  Freund,  The  Police  Power. 
^  Id.,  p.  3. 
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the  first  he  includes  international  relations,  governmental  organi- 
zation and  support,  war,  and  the  putting  down  of  internal  revolt 
and  insurrection;  under  the  second,  the  administration  of  civil 
and  criminal  justice;  under  the  third,  not  merely  the  prevention 
of  wrongful  acts  but  the  imposition  of  positive  regulations  designed 
to  promote  the  general  welfare.  The  general  welfare,  he  finds, 
"embraces  a  variety  of  interests,  caUing  in  different  degrees  for 
public  care  and  control.  They  may  be  classified  as  follows:  the 
primary  social  interests  of  safety,  order  and  morals;  economic 
interests;  and  non-material  and  poHtical  interests."'  The  poUce 
power,  he  concludes,  is  occupied  with  the  accomplishment  of  the 
objects  which  fall  under  the  third  class.  The  essence  of  the  poUce 
power,  then,  is  the  exercise  of  control  for  the  purpose  of  promoting 
the  general  welfare. 

Here  again  we  have  a  solution  of  our  problem  which  pursues 
the  methods  of  the  poUtical  scientist  rather  than  those  of  the  con- 
stitutional lawyer,  the  difference  being  that  this  time  the  analytical 
is  substituted  for  the  historical  method.  Mr.  Freund's  conclu- 
sion, however,  as  to  the  scope  of  the  police  power  is  obviously  far 
different  from  that  of  Mr.  Burgess. 

Let  us  now  turn  our  attention  to  the  discussions  of  a  third 
writer  whose  valuable  contribution  to  the  literature  of  the  subject 
is  too  little  known  to  the  legal  profession  generally,  owing,  doubt- 
less, to  the  place  of  its  publication.*  Like  Mr.  Burgess,  Mr. 
Hastings  pursues  the  historical  method,  but  with  this  difference, 
that  he  writes  as  a  student  of  constitutional  law  rather  than  as  a 
political  scientist;  that  is  to  say,  he  traces  the  history  of  the  phrase 
in  the  discussions  of  American  constitutional  laywers,  particularly 
in  the  opinions  of  the  judges  of  the  Supreme  Court  of  the  United 
States,  seeking  thus  to  ascertain  the  meaning  which  the  phrase 
has  come  to  have  when  used  by  the  courts.  It  is  difficult  to  state 
his  conclusion  without  giving  to  one  who  has  not  had  the  pleasure 
of  reading  his  discussion  an  erroneous  conception  of  his  meaning. 
He  says: 

"The  police  power  is  a  fiction.  Every  judge  whom  we  have  seen 
attempt  to  analyze  it  finds  in  it  Madison's  'indefinite  supremacy'  of  the 
state    *    *    *.    The  term  is  certainly  a  mere  abstract  and  collective 

»  Freund,  op.  cit.  p.  7. 

»  W.  G.  Hastings :  The  Development  of  Law  as  Illustrated  by  the 
Decisions  relating  to  the  Police  Power  of  the  State.  Proceedings  of  the 
American  Philosophical  Society,  Sept.  1900.  Also  printed  for  private 
distribution. 
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one  for  the  state,  where  regarded  as  employed  in  certain  functions,  and 
the  constant  forgetting  of  this  fact  has  made  endless  trouble." ^ 

Mr.  Hastings,  then,  from  a  study  of  the  use  of  the  phrase  by 
the  courts,  considers  it  as  standing  for  the  "indefinite  supremacy" 
of  the  State;  as  another  name  for  the  State  when  employed  in 
certain  functions.  This  may  all  be  true  enough — and,  as  I  shall 
show  later,  I  think  it  is — but  it  is  a  bit  too  vague  to  be  entirely 
satisfactory. 

In  the  remainder  of  this  article  I  propose  to  attempt  to  formu- 
late a  definition,  or  perhaps  better,  a  description,  of  the  poHce 
power  by  doing  two  things,  viz.:  (i)  by  tracing  briefly  the  history 
of  the  phrase,  "the  poUce  power"  in  American  law,  and  (2)  by 
analyzing  our  constitutional  system  with  reference  to  the  distri- 
bution of  governmental  power  between  the  national  government 
and  the  States,  in  the  beUef  that  by  a  combination  of  these  two 
methods  a  reasonably  clear  conception  of  what  the  police  power 
really  is  can  be  obtained.  Let  us  then  first  glance,  very  briefly 
indeed,  at  the  history  of  the  phrase.  For  our  purposes  I  think  we 
need  not  go  farther  back  than  the  constitutional  convention  of 
1787  which  framed  our  present  constitution.  At  that  time  a 
phrase  somewhat  similar  to  the  one  we  are  discussing  seems  to 
have  been  in  more  or  less  general  use.  On  July  17th,  in  dis- 
cussing the  sixth  resolution  of  the  Committee  of  the  Whole,  which 
empowered  the  national  congress  "to  legislate  in  all  cases  to  which 
the  separate  States  are  incompetent,  or  in  which  the  harmony  of 
the  United  States  may  be  interrupted  by  the  exercise  of  individual 
legislation,"  Mr.  Sherman  of  Connecticut  proposed  in  its  place 
to  insert:  "to  make  laws  binding  on  the  people  of  the  United 
States  in  all  cases  which  may  concern  the  common  interests  of 
the  Union;  but  not  to  interfere  with  the  government  of  the  indi- 
vidual States  in  any  matters  of  internal  police  which  respect  the 
government  of  such  States  only,  and  wherein  the  general  welfare 
of  the  United  States  is  not  concerned."  This  proposition  had  the 
support  of  Mr.  James  Wilson,  but  was  opposed  by  Mr.  Gouv- 
emeur  Morris  on  the  ground  that  "the  internal  police,  as  it  would 
be  called  and  understood  by  the  States,  ought  to  be  infringed  in 
many  cases,  as  in  the  case  of  paper-money,  and  other  tricks  by 
which  citizens  of  other  states  may  be  affected."  This  discussion 
is  interesting  in  that  it  seems  to  show  that  the  phrase  "internal 
police"  was  used  to  signify  the  whole  power  of  internal  govem- 

'  Hastings,  op.  cit.  191. 
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ment  which  would  remain  in  the  hands  of  the  States  when  the 
powers  enumerated  had  been  vested  by  the  constitution  in  the 
national  government,  this  being,  in  general,  a  power  to  promote 
the  general  welfare  of  the  inhabitants  of  the  State.  Another  in- 
stance of  the  use  of  the  phrase  is  found  in  a  report  of  a  special 
committee  made  to  the  convention  on  August  2  2d.  The  question 
at  once  arises:  Is  there  any  connection  between  the  two  phrases? 
I  believe  that  there  is,  and  that  a  study  of  the  subsequent  history 
will  show  that  the  one  was  substituted  for  the  other,  and  that  the 
more  modern  phrase,  "the  pohce  power,"  is  to-day  used  by  our 
courts  in  much  the  same  sense  that  the  earher  phrase  was  used  in 
the  convention  by  the  framers  of  the  constitution.  As  Mr.  Hast- 
ings has  shown.  Chief  Justice  Marshall  seems  to  be  entitled  to 
any  credit  that  may  be  due  for  the  introduction  of  the  modern 
phrase.'  Space  fails  me  to  trace  the  evolution  in  detail,  but  it  is 
sufficient  to  point  out  that  we  find  the  chief  justice  using  in  1824' 
the  phrase  "internal  pohce,"  while  in  1827  he  substitutes  for  it 
"the  pohce  power."^  This  is  taken  up  by  Judge  Barbour  in 
1837*  and  we  find  him  saying: 

"We  choose  to  plant  ourselves  on  what  we  consider  impregnable 
positions.  They  are  these:  That  a  State  has  the  same  undeniable  and 
unlimited  jurisdiction  over  persons  and  things  within  its  territorial 
limits,  as  any  foreign  nation,  where  that  jurisdiction  is  not  surrendered 
or  restrained  by  the  constitution  of  the  United  States.  That,  by  virtue 
of  this,  it  is  not  only  the  right,  but  the  bounden  and  solemn  duty,  of  a 
State  to  advance  the  safety,  happiness,  and  prosperity  of  its  people,  and 
to  provide  for  its  general  welfare,  by  any  and  every  act  of  legislation 
which  it  may  deem  conducive  to  these  ends;  where  the  power  over  the 
particular  subject,  or  the  manner  of  its  exercise  is  not  surrendered  or  re- 
strained, in  the  manner  just  stated.  That  all  those  powers  which  relate 
to  merely  municipal  legislation,  or  what  may,  perhaps,  more  properly  be 
called  internal  police,  are  not  thus  surrendered  or  restrained;  and  that, 
consequently,  in  relation  to  these,  the  authority  of  a  state  is  complete, 
unqualified  and  exclusive." 

He  then  goes  on  to  describe  the  scope  of  this  poHce  power  (as 
he  calls  it  in  another  passage),  and  includes  within  it,  apparently, 
the  sum  total  of  the  powers  of  government  left  in  the  States  by  the 
constitution  of  the  United  States,  thus  making  it  co-extensive  with 
what  the  authors  of    The  Federalist   call  "the  residuary  sover- 

»  Hastings,  op.  cit.  10. 
'  Gibbons  v.  Ogden,  9  Wheat,  i,  210. 
3  Brown  v.  Maryland,  12  Wheat.  419. 
«  New  York  v.  Miln,  11  Pet.  102. 
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eignty"  of  the  States.  Thus  far,  then,  the  phrase  seems  to  mean 
very  much  what  we  may  guess  was  meant  by  Sherman  and  Morris 
when  they  were  discussing  the  powers  of  "internal  pohce"  which 
the  States  would  have  under  the  new  constitution.  In  later 
opinions  of  the  Supreme  Court,  however,  we  find  a  somewhat 
narrower  statement  of  the  scope  of  the  police  power  to  which  I 
shall  call  attention  later. 

Leaving  for  the  time  being  the  field  of  history,  let  us  turn  our 
attention  now  to  the  making  of  a  brief  survey  of  the  distribution 
of  governmental  power  in  the  American  constitutional  system. 
This  distribution  may  be  described  as  follows:  First,  the  consti- 
tution denies  to  any  government  in  our  system,  including,  there- 
fore, both  the  national  government  and  the  States,  the  exercise  of 
certain  powers,  the  right  to  do  certain  things — for  example,  in 
the  Thirteenth  Amendment  forbidding  slavery.  The  power  to 
do  any  of  these  things,  then,  is  under  the  constitution  vested 
exclusively  in  the  bodies  charged  with  the  amendment  of  the  con- 
stitution itself.  Second,  of  the  remaining  powers  which  may 
conceivably  be  exercised  by  a  government,  the  constitution  vests 
a  portion  in  the  government  of  the  United  States,  so  that,  to  use 
the  technical  phrase,  the  government  of  the  United  States  is  a 
government  of  enumerated  powers.  The  word  "enumerated" 
here,  of  course,  includes  not  only  those  powers  expressly  mentioned 
but  also  all  powers  incidental  to  one  or  more  or  all  of  the  powers 
expressly  delegated.*  Examining  these  powers  in  the  light  of  the 
decisions  of  the  Supreme  Court  of  the  United  States,  we  find  that 
for  our  purposes  we  must  classify  them  into  two  groups:  (a) 
powers  vested  exclusively  in  the  national  government;  (b)  pow- 
ers not  exclusively  vested  in  the  national  government.  With 
respect  to  those  falling  under  (a),  it  is  obvious  that  there  is  imphed 
a  denial  of  power  to  the  States  to  exercise  them;  with  respect  to 
those  under  (b),  it  is  of  course  the  recognized  principle  that  the 
States  may  exercise  these  powers,  subject  always  to  the  proviso 
that,  whenever  the  State  statute  is  inconsistent  with  an  act  of 
Congress,  passed  in  pursuance  of  its  power  to  regulate  the  same 


>  Compare  Sec.  51-xxxix  of  the  Australian  constitution,  which  reads 
as  follows :  The  parliament  (of  the  national  government)  shall,  subject  to 
this  constitution,  have  power  to  make  laws  for  the  peace,  order,  and  good 
government  of  the  Commonwealth,  with  respect  to:  Matters  incidental 
to  the  execution  of  any  power  vested  by  this  constitution  in  the  Parlia- 
ment or  either  house  thereof,  or  in  the  Government  of  the  Commonwealth, 
or  in  the  Federal  Judicature,  or  in  any  department  or  officer  of  the 
Commonwealth. 
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matter,  the  State  law  must  yield  so  long  as  the  act  of  Congress 
remains  in  force.' 

All  other  conceivable  powers  of  government  not  included  in 
the  foregoing  are  delegated  to,  or,  as  some  perhaps  would  prefer 
to  say,  left  with  the  States.  The  States,  therefore,  in  our  system 
possess  an  indefinite,  though  clearly  not  an  unUmited,  residuum 
of  governmental  power.  This  necessarily  must  be  so  unless,  as 
in  Canada,  we  reverse  the  process  and  make  the  central  govern- 
ment the  residuary  legatee  of  governmental  power  and  the  States 
simply  governments  of  enumerated  powers.  It  will  not  and  can 
not,  I  think,  be  disputed  that  it  is  necessary  in  any  system  to  vest 
residuary  governmental  power,  i.  e.,  authority  to  do  anything 
which  has  not  been  forbidden  expressly  or  by  impUcation,  in  some 
department  of  the  government.  To  maintain  the  contrary  would 
be  to  assert  the  feasibility  of  enumerating  in  the  constitution  all 
the  powers  which  a  government  should  exercise.  With  us  then, 
this  indefinite  residuary  power  to  govern  is  vested  or  left  by  the 
constitution  of  the  United  States  in  the  States.' 

If  now  we  examine  this  residuum  of  governmental  power 
more  closely,  we  shall  find  that  it  includes  the  power  to  accom- 
plish in  part  all  three  of  the  objects  for  which,  according  to  Mr. 
Freund,  all  governments  exist.  In  the  first  place,  we  find  a 
power  in  each  State  to  maintain  its  existence  by  putting  down 
insurrection  and  rebelUon  within  its  limits,  by  laying  and  col- 
lecting taxes,  by  taking  private  property  for  public  purposes, 
etc.  At  the  same  time,  we  find  that  this  power  is  not  a  complete 
one,  the  State  being  compelled  by  the  constitutional  provisions  to 
rely  in  part  for  the  maintenance  of  its  existence  upon  the  national 
government.'  Again,  we  find  that  the  maintenance  of  right,  or 
justice,  i.  e.,  the  administration  of  civil  and  criminal  justice,  is 
very  largely  but  not  wholly  vested  in  the  States.  The  same  is 
true  with  reference  to  the  accomplishment  of  the  third  class  of 
objects,  viz.,  the  promotion  of  the  public  welfare.  In  fact,  the 
power  of  the  States  in  our  system  to  promote  the  public  welfare 

1  Compare  the  Australian  Constitution,  which  expressly  provides  in 
Sec.  109 :  When  a  law  of  a  state  is  inconsistent  with  a  law  of  the  Common- 
wealth, the  latter  shall  prevail,  and  the  former  shall  to  the  extent  of  the 
inconsistency,  be  invalid. 

'  Of  course,  I  am  referring  here  only  to  the  parts  of  the  United  States 
which  are  organized  into  states.  In  the  remaining  portions  the  residuary 
powers  of  government  are  of  course  vested  by  the  constitution  in  the 
Congress  of  the  United  States.     Art.  IV.  Sec.  3. 

'Constitution  of  the  United  States,  Art.  I,  Sees.  8  and  10;  Art.  II, 
Sec.  2,  etc. 
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is  the  residuum  of  governmental  power  left  after  subtracting  from 
the  sum  total  of  the  States'  residuary  powers  of  government  as 
described  above,  the  powers  devoted  to  the  maintenance  of  exist- 
ence and  the  administration  of  justice.  This,  otherwise  unclassi- 
fied, residuary  power  of  government,  necessarily  of  indefinite 
though  not  unlimited  extent,  has  come  to  be  called  the  police 
power.  In  other  words,  we  have  taken  the  residuary  powers  of 
government  possessed  by  the  States  in  our  system — the  "residuary 
sovereignty"  of  The  Federalist — have  classified  and  given  specific 
names  to  certain  parts,  e.  g.,  power  of  taxation,  of  eminent  domain, 
etc.,  and  then,  perhaps  for  want  of  a  better  term,  have  called  what 
is  left  "the  pohce  power." 

It  thus  appears  that  all  three  of  the  writers  whose  definitions 
have  been  discussed  are  in  part  right.  Mr.  Burgess  is  entirely 
correct  in  his  description  of  the  police  power  as  the  "convenient 
repository  of  everything  for  which  our  juristic  classifications  can 
find  no  other  place;"  in  fact,  if  I  am  right  about  it,  this  must 
always  be  so  until  we  overturn  our  whole  constitutional  system. 
Again,  Mr.  Hastings  is  in  part,  at  least,  right  when  he  says  that 
the  poh'ce  power  is  "indefinite  supremacy,"  only  we  must  add 
that  while  the  power  must  always  remain  "indefinite"  it  by  no 
means  follows  that  it  is  unhmited;  we  must  interpret  "indefinite" 
to  mean  simply  "undefined"  and  " undefinable,"  in  the  sense  that 
what  can  be  done  under  it  can  not  be  enumerated;  that  its  limits 
can  be  ascertained  only  by  a  process  of  finding  out  what  can  not 
be  done  rather  than  by  describing  what  can  be  done.  On  the 
other  hand,  regarded  in  this  way,  the  pohce  power  is  not  "a  fiction," 
though  it  certainly  is  "the  State,  regarded  as  employed  in  certain 
functions." 

If,  then,  I  were  to  attempt  a  definition  of  the  pohce  power,  I 
should  say  that  it  is  the  unclassified,  residuary  power  of  govern- 
ment vested  by  the  constitution  of  the  United  States  in  the  respec- 
tive States.'    Here  we  take  issue  with  Mr.  Freund.    He  not  only 

'  Compare  Mr.  Justice  Field's  statement  of  the  scope  of  the  police  power 
in  Barbier  v.  Connolly  (1885)  113  U.  S.  27:  "The  power  of  the  state, 
sometimes  termed  its  police  power,  to  prescribe  regulations  to  promote 
the  health,  peace,  morals,  education  and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the  state,  develop  its  resource! 
and  add  to  its  wealth  and  prosperity."  Mr.  Justice  Field,  however,  seems 
to  be  in  error  when  he  says  that  the  fourteenth  amendment  was  not 
designed  to  interfere  with  the  police  power  of  the  states.  If  by  "inter- 
fere ' '  we  understand  to  limit  or  cut  down  the  scope  of  the  police  power,  it 
would  seem  that  that  was  the  very  object  of  the  amendment ;  in  fact,  any 
additional  limitation  on  the  power  of  a  state  to  act  must  necessarily  reduce 
its  police  power,  i.e.,  its  residuary  governmental  power. 
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asserts  that  the  poHce  power  has  for  its  object  the  promotion  of 
the  pubhc  welfare,  as  I  quite  admit  that  it  has;  but  he  insists  on 
turning  the  proposition  around  and  saying  that  whenever  any 
governmental  authority  in  our  system  is  exercising  a  power  which 
has  for  its  object  the  promotion  of  the  pubUc  welfare,  it  is 
exercising  a  poUce  power,  or  the  poHce  power.  Doubt- 
less, as  I  have  already  suggested  above,  this  may  be 
a  useful  classification  for  the  student  of  political  science, 
but  our  problem  is  to  find  a  definition  of  the  power  which 
will  both  square  with  the  usage  of  the  courts  and  also  prove  of 
help  in  solving  constitutional  problems.  I  venture  to  think  that 
Mr.  Freund's  does  neither.  Let  us  look  at  the  matter  concretely. 
We  may  do  this  by  asking  the  question :  Has  the  national  govern- 
ment a  police  power,  or  perhaps  better,  does  it  exercise  a  portion 
of  the  pohce  power,  using  that  phrase  as  it  is  used  by  the  courts? 
Mr.  Freund,  in  the  light  of  his  definition,  is  bound  to  answer  the 
question  in  the  afiirmative,  while  I,  under  my  definition,  am 
equally  bound  to  give  a  negative  reply.  For  example:  Suppose 
the  Congress  of  the  United  States  should  pass  a  law  regulating 
the  shipment  of  diseased  cattle  from  State  to  State.  Undoubtedly 
this  law  has  for  its  object  neither  the  maintenance  of  national 
existence  nor  the  administration  of  justice,  but  primarily  the  pro- 
motion of  the  public  welfare.'  Mr.  Freund  would  therefore  say 
that  the  law  is  passed  in  the  exercise  of  that  portion  of  the  police 
power  vested  in  the  Congress  of  the  United  States.  I  should 
reply:  That  is  doubtless  a  very  useful  analysis  to  make  for  some 
purposes,  but  not  a  helpful  one  in  solving  constitutional  problems. 
From  a  legal  point  of  view,  the  law,  if  justified,  is  found  to  be  an 
exercise  of  the  power  of  Congress  to  regulate  inter-State  commerce, 
and  must  be  discussed  as  such.  In  other  words,  the  constitutional 
lawyer  in  classifying  this  law  passed  by  Congress  would  put  it  in 
the  pigeon-hole  labeled  "Regulations  of  inter-State  commerce" 
and  not  in  that  labeled  "The  pohce  power."  The  constitutional 
problem  presents  itself,  not  as  one  relating  to  the  scope  of  the 
pohce  power,  but  as  a  question  of  the  extent  of  the  specific  power 
vested  in  Congress  to  regulate  commerce  among  the  States. 

Should  a  State  pass  a  similar  law,  however  (Congress  not  hav- 
ing regulated  the  matter  otherwise),  we  should  now,  as  constitu- 
tional lawyers,  discuss  it  as  a  police  law,  i.  e.,  as  an  exercise  of 

'  I  have  assumed  the  constitutionality  of  the  law.  It  hardly  seema 
open  to  question  if  Champion  v.  Ames  (1903)  188  U.  S.,  321  is  correctly 
decided. 
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the  unclassified,  residuary  power  of  government  vested  in  the  State 
to  promote  the  pubHc  welfare  of  its  inhabitants,  and,  in  determining 
the  validity  of  the  law,  we  should  have  to  settle  two  questions :  (r)  is 
the  power  to  make  this  regulation  denied  because  vested  exclusively 
in  the  national  government;  (2)  if  not,  is  it  denied  by  some  one  of 
the  provisions  in  behalf  of  individual  liberty,  e.  g.,  due  process  of 
law,  etc.?  If  not,  then  the  law  is  a  valid  police  law.'  The  deter- 
mination of  the  power  of  Congress  to  pass  the  law  under  discussion 
as  a  vahd  exercise  of  its  power  to  regulate  inter-State  commerce 
tells  us  very  Httle  concerning  the  solution  of  the  problem  as  to  the 
power  of  the  State  to  pass  its  law.  For  this  reason,  and  also  be- 
cause I  believe  that  we  are  following  substantially  the  usage  of  the 
courts  in  so  doing,  I  suggest  that  it  is  wiser  to  confine  the  term 
"police  power"  when  we  are  discussing  constitutional  problems, 
to  this  unclassified,  residuary  governmental  power  of  the  States. 
However,  this  is,  perhaps,  after  all  very  largely  a  quarrel  over 
words.  The  important  thing,  the  one  which  I  wish  to  emphasize, 
is,  that  even  if  we  do  say,  as  Mr.  Freund  does,  that  the  national 
government  has  a  police  power,  it  does  not  help  us  much  in  solving 
constitutional  questions;  it  represents  a  result,  rather  than  a  rea- 
son. That  is,  we  first  find  that  Congress  may  do  certain  things  in 
pursuance  of  its  power  to  regulate  inter-State  or  foreign  com- 
merce, notice  that  this  in  some  cases  has  for  its  object  the  promo- 
tion of  the  pubhc  welfare,  and  so  conclude  that  a  portion  of  the 
police  power  is  vested  in  the  national  government.  On  the  other 
hand,  the  situation  is  reversed  with  reference  to  the  States.  We 
start  out  with  the  proposition  that  they  have  a  general  power  to 
promote  the  public  welfare  and  therefore  may  act  unless  in  the 
particular  case  the  power  has  been  denied,  so  that  the  constitu- 
tional discussion  resolves  itself  into  a  question,  not  of  what  has  been 
granted  but  of  what  has  been  denied.^ 

1  It  should  be  noted  that  the  residuary  governmental  power  here 
called  the  police  power  is  not  necessarily  legislative  power.  For  example, 
if  the  state  through  its  legislature  decrees  that  a  certain  thing  shall  be 
regarded  as  a  public  nuisance  (as  in  Lawton  v.  Steele  (1894)  152  U.  S. 
133)  and  may  be  summarily  abated  by  the  appropriate  administrative 
official,  this  official  in  abating  the  nuisance  is  exercising  the  police  power 
of  the  state  just  as  much  as  the  legislature  did  in  passing  the  law.  So 
also  if,  instead  of  authorizing  the  abatement  by  summary  administrative 
action,  the  legislature  gives  a  court  of  equity  the  power  to  issue  an  injunc- 
tion against  the  maintenance  of  the  nuisance,  as  it  did  in  Eilenbecker  v. 
Plymouth  County  (1890)  134  U.  S.  31,  the  court  in  issuing  the  injunction 
and  committing  a  person  for  contempt  for  disobedience  of  it  appears 
equally  to  be  exerting  the  police  power  of  the  state,  that  is,  the  power  of 
the  state  to  promote  the  general  welfare. 

^  It  should  be  noted  that  in  determining  the  powers  of  the  national 
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From  the  nature  of  the  police  power,  as  above  defined,  it  is 
evident  that  a  work  which  undertakes  to  deal  with  the  whole  of 
the  pohce  power  must  approach  very  closely  to  being  a  work  upon 
the  whole  subject  of  constitutional  law,  or  at  least  the  major  por- 
tion thereof.  We  must  ascertain  what  the  State  may  do  to  pro- 
mote the  general  welfare;  we  can  do  this,  if  I  am  right  about  it, 
only  by  finding  out  what  powers  are  denied  to  the  States  in  one  of 
the  two  ways  I  have  described,  and  subtracting  from  the  result 
those  powers  which  have  for  their  object  the  maintenance  of  State 
existence  and  the  administration  of  justice.  To  do  this  is  to 
determine,  first,  what  powers  are  vested  by  the  constitution 
exclusively  in  the  national  government,  and  second,  what  powers 
are  otherwise  denied  to  the  States.  We  shall  therefore  have  to 
furnish  a  treatise:  first,  on  the  powers  of  the  United  States  govern- 
ment :  which  are  exclusive  of  the  States  and  which  are  concurrent ; 
including  therefore  a  discussion  of  the  commerce  clause,  a  subject 
large  enough  to  have  a  volume  to  itself;  second,  another  treatise 
(or  several  of  them)  covering  all  the  limitations  imposed  by  the 
constitution  in  behalf  of  civil  liberty:  the  prohibition  of  slavery 
and  involuntary  servitude  in  the  thirteenth  amendment,  the  ques- 
tion what  amounts  to  a  deprivation  of  life,  liberty  or  property 
without  due  process  of  law,  or  the  denial  of  the  equal  protection 
of  the  laws,  under  the  fourteenth  amendment,  etc.,  etc.,  through 
the  whole  list.  Moreover,  we  shall  have  a  discussion  of  these 
constitutional  questions  running  throughout  the  book;  we  shall 
not  find  the  discussion  of  what  amounts  to  due  process  of  law  in 
one  chapter  or  section,  the  equal  protection  of  the  laws  in  another, 
etc.;  but  rather,  a  discussion,  for  example,  of  the  power  of  the 
State  to  regulate  railway  rates  in  a  given  manner,  all  the  constitu- 
tional   questions    involved    being    treated    together.     That    this 

government,  the  task  is  a  double  one.  We  must  first  determine  whether 
the  law  in  question  falls  within  one  or  more  of  the  enumerations  of  power, 
for  example,  that  it  is  a  regulation  of  commerce  among  the  states.  Hav- 
ing done  this,  it  is  still  possible  that  the  law  is  invalid  as  being  an  unrea- 
sonable regulation  and  so  a  deprivation  of  liberty  or  property  without  due 
process  of  law,  a  thing  the  national  government  is  forbidden  to  do  by  the 
fifth  amendment.  This  fact  is  sometimes  lost  sight  of  in  discussing  the 
question  whether  regulation  includes  prohibition.  The  Supreme  Court 
has  decided  in  Champion  v.  Ames  (1903)  188  U.  S.  321,  that  it  does,  as  I 
think,  rightly.  It  does  not  follow  that  Congress  may  prohibit  all  inter- 
state commerce,  even  if  that  be  regarded  as  a  regulation  of  commerce, 
for  to  do  so  might  well  be  a  violation  of  the  fifth  amendment  or  some 
other  limitation.  We  must  therefore  in  all  cases  determine  both  whether 
the  law  falls  within  the  scope  of  the  power  granted  and  also  whether  or 
not  it  is  prohibited  by  some  one  of  the  limitations  in  other  parts  of  the 
constitution. 
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arrangement  of  the  subject  has  some  advantages  is  obvious, 
especially  from  the  point  of  view  of  the  student  of  government. 
At  the  same  time  the  defects  of  the  method  are  equally  obvious: 
in  the  course  of  each  discussion  many  constitutional  provisions 
are  involved  and  nowhere  does  one  find  a  complete,  connected 
statement  of  just  what,  for  example,  due  process  of  law  is,  not 
with  reference  to  one  law  but  as  a  whole.  Moreover,  if  we  adopt 
Mr,  Freund's  wider  definition,  there  is  added  to  the  already  vast 
field  a  discussion  of  the  commerce  clause,  not  from  the  point  of 
view  of  finding  out  what  regulations  of  commerce  are  denied  to 
the  States,  but  from  that  of  ascertaining  what  Congress  can  do 
for  the  promotion  of  the  general  welfare  by  virtue  of  its  power 
under  this  clause.  Logically,  also,  we  should  omit  to  discuss  the 
question  of  whether  there  could  be  regulations  of  inter-State 
commerce  by  Congress  which  had  for  their  objects  not  the  promo- 
tion of  the  public  welfare  but,  say,  the  maintenance  of  national 
existence.  The  same  thing  is  true  of  any  other  power  vested  in 
the  Congress  of  the  United  States;  under  Mr.  Freund's  definition 
it  must  be  discussed  in  so  far  and  only  in  so  far  as  it  may  be  exerted 
for  the  promotion  of  the  public  welfare.  While  not  denying, 
therefore,  the  value  of  treatises  on  the  police  power  as  a  whole,  I 
am  inclined  to  think  that  a  series  of  treatises  on  the  commerce 
clause,  the  thirteenth  amendment,  the  fourteenth  amendment, 
etc.,  will  be  of  still  greater  utility  for  the  student  of  constitutional 
law.  Take  a  concrete  case:  a  State  enacts  a  law  regulating  the 
charges,  say  of  grain  elevators  (as  in  the  case  of  Munn  v.  Illinois^). 
Is  the  law  constitutional?  It  is  unless  the  power  to  act  is  denied 
to  the  State.  The  constitutional  lawyer  therefore  runs  over  in 
his  mind  one  by  one,  each  one  being  a  complete  problem  by  itself, 
the  various  possibihties :  is  the  exercise  of  this  power  vested  exclu- 
sively in  the  United  States  government?  If  not,  does  it  deprive 
any  one  of  liberty  or  property  without  due  process  of  law,  or  deny 
the  equal  protection  of  the  laws,  or  do  any  other  forbidden  thing? 
If  it  does  none  of  these  things,  then  it  is  a  vahd  police  law. 

Thus  far  the  problem  has  been  treated  as  one  arising  purely 
under  the  constitution  of  the  United  States.  The  constitutional 
lawyer's  task  is,  however,  not  yet  completed;  he  must  reckon  with 
the  State  constitution.  The  people  of  the  State  have  not  seen  fit 
to  delegate  all  the  residuary  powers  of  government  left  in  their 
hands  by  the  national  constitution  to  their  representatives  in  the 
State  government,  but  have,  wisely  or  unwisely,  deemed  it  neces- 

'(1876)  94  U.S.  113.  ' 
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sary  to  impose  additional  constitutional  limitations.  To  ascertain, 
then,  the  extent  of  the  power  which  the  State  government  may 
exert  for  the  promotion  of  the  welfare  of  the  inhabitants  of  the  State, 
we  must  still  farther  reduce  our  residuum  of  governmental  power, 
which  we  have  above  called  the  pohce  power,  by  subtracting  this 
farther  denial  of  power;  what  we  have  left  is — still  unclassified, 
residuary  power  to  govern — the  poHce  power  as  it  actually  exists 
in  any  particular  State.  Here  again  the  desired  result  is  attained 
by  determining  the  scope  of  what  is  to  be  subtracted :  whatever  is 
not  denied,  is  granted. 

It  remains  now,  in  closing,  to  point  out  that  this  method  of 
treating  the  problem  does  not  necessarily,  and  should  not,  lead  to 
any  narrow  view  of  the  powers  of  the  States  to  promote  the  gen- 
eral welfare  or — what  amounts  to  the  same  thing — any  undue 
widening  of  the  scope  of  the  constitutional  limitations.  Our 
courts  should  not  forget — as  apparently  some  of  our  State  courts 
too  often  do — that  as  a  result  of  the  distribution  of  governmental 
power  in  our  system,  our  states  are  the  residuary  legatees  of 
governmental  authority;  that  they  are  the  bodies  vested  with 
power  and  authority  to  meet  the  changing  needs  of  society,  as 
industry  and  commerce  develop  and  new  forms  of  business  and 
industrial  organization  grow  up,  by  appropriate  changes  in  the 
law :  perhaps  by  regulating  in  new  ways  activities  of  the  individual 
which  in  the  past  have  been  subjected  to  some  regulation,  or  even, 
as  in  Munn  v.  Illinois,  subjecting  to  regulation,  in  the  interests  of 
society,  activities  which  at  an  earUer  period  did  not  need  such  regu- 
lation. Nor,  as  the  late  Mr.  Thayer  so  often  and  so  strenuously 
insisted,'  should  they  forget  that  they  are  not  the  primary  but  only 
the  secondary  guardians  of  constitutional  Uberty.  Only  when  an 
individual  who  thinks  that  his  rights  are  being  infringed  chooses 
to  call  upon  them  for  aid  do  they  get  an  opportunity  to  pass  upon 
the  constitutionaUty  of  the  statutes  passed  by  the  legislature,  and 
it  may  be  that  this  will  not  be  done  until  many  years  after  the  pas- 
sage of  the  law.^  From  this  results  that  fundamental  principle  of 
our  constitutional  law  that  a  statute  duly  passed  by  the  legislative 
branch  of  the  government  is  not  to  be  treated  as  null  and  void 
because  unconstitutional  unless  the  court  feel  a  clear  and  strong 

1  Thayer,  Origin  and  Scope  of  the  American  Doctrine  of  Constitu- 
tional Law,  4-12. 

2  As  in  the  case  of  the  United  States  Bank,  the  validity  of  the  charter 
to  which  did  not  come  before  the  Supreme  Court  for  decision  until  after 
the  first  charter  had  expired  and  the  second  had  been  granted.  McCul- 
loch  V.  Maryland  (1819)  4  Wheat.  316. 
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conviction  that  it  violates  one  of  the  provisions  of  the  constitution 
in  behalf  of  the  liberty  of  the  individual.'  When,  therefore,  a 
statute  is  challenged  as  unconstitutional,  the  burden  of  proof  is 
upon  the  shoulders  of  the  one  who  makes  the  challenge;  the 
State  need  not  prove  its  power  to  act;  the  individual  must  satisfy 
the  court  of  the  denial  of  power  to  the  State.  It  is  especially 
desirable  that  in  deahng  with  that  vague  phrase,  "due  process  of 
law,"  the  courts  should  bear  in  mind  these  fundamental  principles. 
Originating  in  England,  as  the  phrase  did,  it  was  used  there  to 
place  hmitations  not  upon  the  legislative  but  upon  the  executive 
branch  of  the  government,  and  therefore  had  a  very  definite  mean- 
ing, viz.,  that  in  deahng  with  the  individual  the  executive  depart- 
ment should  proceed  only  in  accordance  with  the  principles  of  the 
common  law  or  of  statutes  duly  enacted  by  the  parHament,  Due 
process  of  law  there  was,  and  is  to-day,  whatever  parliament 
enacts.  Carried  over  into  our  system  as  a  Umitation  upon  the 
legislative  branch  of  the  government,  the  phrase  at  once  becomes 
vague  and  uncertain.  As  we  all  know,  as  interpreted  by  the  Su- 
preme Court  it  amounts  in  substance  to  saying  that  the  govern- 
ment must  not  act  unreasonably;  that  its  laws  shall  not  be  arbi- 
trary or  in  violation  of  the  fundamental  principles  of  hberty  and 
justice.^  In  applying  this  test  the  Supreme  Court  of  the  United 
States  has,  I  think,  on  the  whole  come  very  near  to  following  the 
principle  suggested  by  Mr.  Justice  Holmes,  now  of  the  Supreme 
Court  itself,  but  at  that  time  writing  as  a  dissenting  member  of 
the  Supreme  Court  of  Massachusetts.  In  discussing  the  validity 
of  a  law  regulating  relations  between  employer  and  employee, 
which  the  majority  of  the  court  were  holding  to  be  unconstitu- 
tional, he  said: 

"  If  I  assume  *  *  *  that,  speaking  as  a  political  economist,  I 
should  agree  in  condemning  the  law,  still  1  should  not  be  willing  to  think 
myself  authorized  to  overturn  legislation  on  that  ground,  unless  I  thought 
that  an  honest  difference  of  opinion  was  impossible,  or  pretty  nearly  so." 

It  is  in  such  cases  as  Munn  v.  Illinois,^  Davidson  v.  New 
Orleans,^  Hurtado  v.  California,^  Holden  v.  Hardy,^  and  many 

1  As  Mr.  Thayer  points  out,  when  the  question  is  one  of  the  allotment 
of  power  by  the  national  constitution  between  the  national  government 
and  the  states,  and  the  enactment  in  question  is  one  by  a  state  legislature, 
a  different  principle  may  well  govern  and  perhaps  has  governed  the  court 
in  setljing  the  constitutional  question.  Thayer,  op.  cit.  12-30;  Thayer, 
Cases  on  Constitutional  Law,  156-157. 

2  Hurtado  v.  California  (1884)  no  U.  S.  516;  Holden  v.  Hardy  (1898) 
169  U.  S.  366. 

3  (1876)  94  U.  S.  113.  5  (1884)  no  U.  S.  516. 
*  (1877)  96  U.  S.  97.                                       »  (1898)  169  U.  S.  366. 
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others  which  might  be  cited,  that  this  attitude  of  the  court  clearly 
appears.  Occasional  lapses,  such  as,  for  example,  that  in  Nor- 
wood V.  Baker, ^  arc  sooner  or  later,  if  not  expressly,  at  least  in 
effect,  overruled-^*  As  Mr.  Justice  Brown  said  in  Holden  v. 
Hardy:  "The  constitution  of  the  United  States,  which  is  neces- 
sarily and  to  a  large  extent  inflexible  and  exceedingly  difficult  of 
amendment,  should  not  be  so  construed  as  to  deprive  the  States 
of  the  power  so  to  amend  their  laws  as  to  make  them  conform  to 
the  wishes  of  their  citizens  as  they  may  deem  best  for  the  public 
welfare  without  bringing  thern  into  conflict  wath  the  supreme  law 
of  the  land.  *  *  *  We  concur  in  the  following  observations 
of  the  Supreme  Court  of  Utah  in  this  connection:  '*  *  * 
Though  reasonable  doubts  may  exist  as  to  the  power  of  the  legis- 
lature to  pass  a  law,  or  as  to  whether  the  law  is  calculated  or  adapted 
to  promote  the  health,  safety  or  comfort  of  the  people,  or  to  secure 
good  order,  or  promote  the  general  welfare,  we  must  resolve  them 
in  favor  of  the  right  of  that  department  of  the  government.' " 

Walter  Wheeler  Cook. 

University  of  Wisconsin,  Madison. 

'  (1898)  172  U.  S.  269. 

2  (1898)  French  v.  Barber  Asphalt  Paving  Co.  (1901)  181  U.  S.  324. 
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That  peculiar  contribution  of  the  United  States  to  law  and 
political  science — the  function  of  the  judiciary  to  declare  legislative 
acts  inoperative  because  unconstitutional — may  best  be  studied 
in  the  decisions  of  the  national  Supreme  Court.  In  the  appendix 
to  the  131st  volume  of  the  United  States  Reports,  Mr.  J.  C.  Ban- 
croft Davis  has  made  a  collection  of  the  cases  in  which  the  Su- 
preme Court  has  declared  statutes  and  ordinances  of  Congress 
unconstitutional.  The  collection  is  intended  to  be  exhaustive 
down  to  the  end  of  the  October  term,  1888,  although  it  does  not 
include  the  Dred  Scott  case,  possibly  because  Mr.  Davis  did  not 
consider  that  the  opinion  expressed  in  that  case,  that  the  Missouri 
Compromise  Act  was  unconstitutional,  was  called  for  by  the  case 
itself. 

The  collection  includes  twenty  cases  in  all.  In  eight  of  these, 
Hayhurri's  Case,^  United  States  v.  Todd,^  Marbury  v.  Madison,^ 
United  States  v.  Ferreira,*  Gordon  v.  United  States,^  Ex  parte  Gar- 
land,'^ United  States  v.  Klein,'  and  Kilhourn  v.  Thompson,^  the 
objection  to  the  action  of  Congress  in  whole  or  in  part  was  that 
that  action  had  amounted  to  an  interference  with  or  an  assump- 
tion of  judicial  power  and  accordingly  was  contrary  to  the  principle 
of  the  separation  of  powers. 

In  eight  of  the  other  cases,  United  States  v.  Dewitt,^  Collector  v. 
Day,^°  United  States  v.  Railroad  Co.,"  United  States  v.  Reese,^^ 
United  States  v.Fox,^^  Trade  Mark  Cases,^*  United  Statesy.  Harris,^^ 
and  the  Civil  Rights  Cases,^^  the  unconstitutionahty  of  the  action 
of  Congress  lay  in  the  interference  with  the  operations  of  State 
governments  through  the  taxation  of  the  salaries  of  State  officers 
or  the  revenues  of  municipalities  or  in  the  exercise  of  powers  not 
granted  to  the  Federal  Government,  and  hence  falling  within  the 
residuary  powers  of  the  States. 

»  (1792)  2   Dall.   409.  9  (1869)  9  Wall.  41. 

2(1794)  13   How.   52  (note).  '°  (1870)  11  Wall.  113. 

3  (1803)  I  Cranch.   137.  '■'■  (1872)  17  Wall.  322. 

*  (1851)  13  How.  40.  '2  (1875)  92  U.  S.  214. 

5  (1864)  2   Wall.  561.  13  (1877)  95  U.  S.  670. 

«  (1866)  4  Wall.  333.  "  (1879)  100  U.  S.  82. 

'  (1871)  13  Wall.   128.  15  (1882)  106  U.  S.  629. 

«  (1880)  103  U.  S.   168.  i«  (1883)  109  U.  S.  3. 
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The  four  remaining  cases  are  Hepburn  v.  Griswold,^  The 
Justices  V.  Murray,^  Boyd  v.  United  States,^  and  Callan  v.  Wilsons* 
In  the  last  three  of  these  cases  the  invahdity  of  the  Congressional 
action  lay  in  the  infringement  of  certain  procedural  rights,  such 
as  the  right  to  trial  by  jury,  which  have  always  been  claimed  as  a 
common  heritage  by  Enghshmen  and  Americans  aUke.  The  first 
of  these  four  cases,  Hepburn  v.  Griswold,  has  been  reversed  by  a 
series  of  cases  culminating  in  Juilliard  v.  Greenman,^  and  it  is  to 
the  principles  laid  down  in  the  latter  case  that  these  articles  will 
be  devoted  as  showing  the  limitations  which  the  Supreme  Court 
has  placed  on  itself  in  its  function  of  declaring  acts  of  Congress 
unconstitutional. 

In  Hepburn  v,  Griswold  the  majority  of  the  court,  speaking  by 
Chief  Justice  Chase,  had  expressed  the  opinion  that  while  Con- 
gress unquestionably  had  the  power  to  issue  irredeemable  paper 
currency,  it  had  not  the  power  to  stamp  such  currency  with  the 
character  of  legal  tender  in  payment  for  past  debts.  They  could 
not  find  that  such  a  power  was  implied  in  the  power  to  coin  money, 
nor  in  the  power  to  issue  notes  to  be  used  as  currency,  nor  in  the 
power  to  carry  on  war,  to  regulate  commerce  or  to  borrow  money, 
but  that  even  if  it  could  be  so  implied,  it  was  inconsistent  with 
the  spirit  of  the  Constitution,  and  directly  prohibited  by  the  ex- 
press provisions  of  the  Constitution  that  private  property  shall 
not  be  taken  for  public  use  without  compensation,  and  that  no 
person  shall  be  deprived  of  life,  Hberty  or  property  without  due 
process  of  law.  It  was  a  great  opinion  expressed  with  all  the 
force  of  the  great  lavi^er  who  uttered  it. 

It  is  needless  to  say  that  the  opinion  made  a  profound  impres- 
sion. While  the  question  involved  in  it  had  not  brought  the 
country  to  the  verge  of  civil  war,  as  had  that  dealt  with  in  the 
Dred  Scott  case,  yet  it  had  been  the  subject  of  intense  political 
interest,  and  the  analogy  between  the  two  cases  is  by  no  means 
slight.  In  his  opinion  in  the  Dred  Scott  case,  Mr.  Justice  Wayne 
had  said:— 

"The  case  involves  private  rights  of  value,  and  constitutional  prin- 
ciples of  the  highest  importance,  about  which  there  has  been  such  a 
difference  of  opinion,  that  the  peace  and  harmony  of  the  country  required 
the  settlement  of  them  by  judicial  decision.'" 


'  (1869)  8  Wall.  603.  *  (1888)  127  U.  S.  540. 

'  (1869)  9  Wall.  274.  »  (1884)  no  U.  S.  421. 

3  (1886)  116  U.  S.  616.  •  (1856)  19  How.  393,  454. 
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Apparently  Chief  Justice  Chase  had  a  similar  idea  of  putting 
the  question  to  rest  once  and  for  all  when  he  concluded  in  the 
following  words: — 

"It  is  not  surprising  that  amid  the  tumult  of  the  late  Civil  War, 
and  under  the  influence  of  apprehensions  for  the  safety  of  the  Republic 
almost  universal,  different  views,  never  before  entertained  by  American 
statesmen  or  jurists,  were  adopted  by  many.  The  time  was  not  favor- 
able to  considerate  reflection  upon  the  constitutional  limits  of  legislative 
or  executive  authority.  If  power  was  assumed  from  patriotic  motives, 
the  assumption  found  ready  justification  in  patriotic  hearts.  Many  who 
doubted  yielded  their  doubts;  many  who  did  not  doubt  were  silent. 
Some  who  were  strongly  averse  to  making  government  notes  a  legal 
tender  felt  themselves  constrained  to  acquiesce  in  the  views  of  the  advo- 
cates of  the  measure.  Not  a  few  who  then  insisted  upon  its  necessity, 
or  acquiesced  in  that  view,  have,  since  the  return  of  peace,  and  under 
the  influence  of  the  calmer  time,  reconsidered  their  conclusions,  and 
now  concur  in  those  which  we  have  just  announced.  These  conclusions 
seem  to  us  fully  sanctioned  by  the  letter  and  spirit  of  the  Constitution."* 

How  much  success  attended  either  effort  is  matter  of  public 
history.  The  Dred  Scott  decision  spHt  the  Democratic  party 
and  brought  about  the  election  of  Abraham  Lincoln  as  President 
of  the  United  States,  which  occasioned  the  attempted  secession 
of  the  State  of  South  Carolina,  and  thus  precipitated  the  Civil  War. 
The  decision  in  Hepburn  v.  Griswold  was  finally  reversed  fourteen 
years  later  in  Juilliard  v.  Greenman  by  an  all  but  unam'mous 
court,  Mr.  Justice  Field,  who  had  united  with  Chief  Justice  Chase 
in  Hepburn  v.  Griswold,  alone  dissenting. 

It  will  not  be  surprising  to  many  to  find  a  parallel  to  the  his- 
tory of  Hepburn  v.  Griswold  in  that  of  Pollock  v.  The  Farmers^ 
Loan  and  Trust  Co,'^  the  most  notable  case  in  which  the  Supreme 
Court  has  declared  an  Act  of  Congress  unconstitutional  since  Mr. 
Davis  made  his  collection.  In  that  case  the  Supreme  Court  held 
the  income  tax  legislation  then  before  it  unconstitutional.  The 
interest  and  opposition  it  aroused  were  comparable  to  that  aroused 
by  Hepburn  v.  Griswold,  and  what  makes  it  even  more  hkely  that 
history  will  repeat  itself  is  that  the  decision  in  the  latter  case  was 
by  a  five  to  four  vote,  and  that  whereas  Hepburn  v.  Griswold 
decided  a  more  or  less  open  question,  Pollock  v.  The  Farmers^ 
Loan  and  Trust  Co.  reversed  what  had  been  supposed  to  be  settled 
law,  by  a  large  part  of  the  legal  profession. 

But,  to  return  to  Juilliard  v,  Greenman  and  the  more  imme- 
diate subject  of  this  article,  Mr.  Justice  Gray,  who  dehvered  the 

>  8  Wall.  625.  =*  (1895)  157  U.  S.  429. 
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opinion  of  the  court  in  that  case,  con-tmences  his  opinion,  as  all 
expositions  of  the  implied  powers  of  the  Constitution  must  be 
commenced,  with  the  reasoning  laid  down  by  Chief  Justice  Mar- 
shall in  McCulloch  v.  Maryland  and  quotes  those  words  of  The 
Great  Chief  Justice  never  to  be  forgotten  in  interpreting  the  Con- 
stitution, that  "we  must  never  forget  that  it  is  a  constitution  we 
are  expounding."'     Further,  Mr.  Justice  Gray  adds: — 

"The  words  'to  borrow  money,'  as  used  in  the  Constitution,  to  desig- 
nate a  power  vested  in  the  national  government,  for  the  safety  and  wel- 
fare of  the  whole  people,  are  not  to  receive  that  limited  and  restricted 
interpretation  and  meaning  which  they  would  have  in  a  penal  statute, 
or  in  an  authority  conferred,  by  law  or  by  contract,,  upon  trustees  or 
agents  for  private  purposes."^ 

The  opinion  then  continues  that  the  power  of  Congress  to 
emit  bills  of  credit  being  firmly  established,  it  appears  "to  follow, 
as  a  logical  and  necessary  consequence,  that  Congress  has  the 
power  to  issue  the  obligations  of  the  United  States  in  such  form, 
and  to  impress  upon  them  such  qualities  as  currency  for  the  pur- 
chase of  merchandise  and  the  payment  of  debts,  as  accord  with 
the  usage  of  sovereign  governments."^  It  further  shows  that  the 
power  to  stamp  these  bills  of  credit  with  the  character  of  legal 
tender  for  private  debts  was  universally  recognized  at  the  time 
of  the  adoption  of  the  Constitution  as  incident  to  the  power  to 
issue  them.  The  power  thus  falling  within  the  more  general 
power  to  borrow  money,  the  court  can  find  no  express  prohibition 
of  it  in  the  Constitution,  and  adds  that  "it  is  no  constitutional 
objection  to  its  existence,  or  its  exercise,  that  the  property  or  con- 
tracts of  individuals  may  be  incidentally  aft'ected."'' 

Finally,  the  opinion  concludes: — 

"Such  being  our  conclusion  in  matter  of  law,  the  question  whether 
at  any  particular  time,  in  war  or  in  peace,  the  exigency  is  such,  by  reason 
of  unusual  and  pressing  demands  on  the  resources  of  the  government,  or 
of  the  inadequacy  of  the  supply  of  gold  and  silver  coin  to  furnish  the 
currency  needed  for  the  uses  of  the  government  and  the  people,  that  it 
is,  as  matter  of  fact,  wise  and  expedient  to  resort  to  this  means,  is  a 
political  question,  to  be  determined  by  Congress  when  the  question  of 
exigency  arises,  and  not  a  judicial  question,  to  be  afterwards  passed 
upon  by  the  courts."^ 

The  three  propositions  here  laid  down  which  it  is  desired  to 
comment  on  in  the  Hght  of  other  Supreme  Court  decisions  are: 

»  (1819)  4  Wheat.  316,  407.  ^  no  U.  S.  448. 

"^  no  U.  S.  444.  3  jjo  U.  S.  447.  ^  no  U.  S.  450. 
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(i)  that  grants  of  power  in  a  constitution  are  not  to  be  construed 
by  the  same  rules  as  powers  of  attorneys  or  trust  deeds;  (2)  that 
subject  to  the  prohibitions  of  the  Constitution,  the  powers  granted 
in  the  United  States  Constitution  are  to  be  interpreted  in  the  hght 
of  the  practice  of  civiHzed  nations;  (3)  that  pohtical  questions 
should  be  left  for  the  political  departments.  These  are  perhaps 
but  phases  of  the  same  subject,  but  it  is  believed  that  their  separate 
treatment  will  be  advantageous  in  view  of  the  important  bearing 
they  have  on  the  questions  of  the  day.  Only  the  first  of  these 
will  be  considered  here,  as  the  second  and  third  need  extensive 
treatment  and  will  be  taken  up  in  the  article  which  is  to  follow. 

We  have  come  to  take  the  action  of  our  courts  in  declaring 
acts  of  legislation  unconstitutional  so  much  as  a  matter  of  course 
that  we  have  to  guard  ourselves  not  to  forget  how  extraordinary 
this  power  is,  not  to  forget  the  important  Hmitation  that  the  bal- 
ance of  political  power  is  not  vested  in  the  courts.  With  us,  as 
with  other  countries,  political  power  is  solely  vested  in  the  legisla- 
ture and  the  executive.  If  the  balance  of  pohtical  power  were 
confided  to  the  judiciary,  we  would  be  subjected  to  a  veritable 
aristocracy  of  the  robe,  since  with  the  long  terms  which  are  neces- 
sary to  make  good  judges,  anything  like  responsibility  to  the  people 
on  their  part  is  impossible.  Nor  would  it  be  an  aristocracy  in  the 
sense  of  government  by  the  most  fit.  Chief  Justice  Marshall  and 
Lord  Eldon,  two  of  the  greatest  judges  that  ever  graced  any 
bench,  are  said  to  have  made  hesitating  and  inefficient  executive 
officials.  The  habits  of  thought  and  the  experience  of  appellate 
judges  is  not  productive  of  aptitude  for  practical  affairs  of  gov- 
ernment. 

On  both  these  counts,  therefore,  their  non-responsibility  to 
the  people  and  their  non-political  training,  the  judges  have  very 
wisely  not  been  clothed  with  the  balance  of  political  power. 

Granted  that  courts  should  keep  strictly  to  the  law  and  not 
grasp  political  power,  why  should  not  the  authority  of  a  legisla- 
ture of  hmited  powers  receive  the  same  strict  construction  as  does 
the  power  given  an  individual  by  a  power  of  attorney  or  a  trust 
deed?  Is  it  not  even  more  important  that  the  departments  of  the 
government  should  keep  within  the  law  than  that  private  indi- 
viduals should?  True,  but  who  has  ordained  the  judiciary  the 
keeper  of  the  legislature?  Or  if  it  has  been  so  ordained,  why  is 
not  the  legislature  made  subject  to  the  courts'  jurisdiction  and 
process?  The  answer  is  clear.  The  judiciary  has  no  such  gen- 
eral powers  over  the  action  of  the  executive  and  the  legislature 
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as  it  has  over  the  agent  and  the  trustee.  It  has  no  jurisdiction 
whatever  over  the  executive  and  legislature  as  such,  and  any 
authority  to  interpret  the  grant  of  powers  to  them,  except  as  the 
question  may  arise  in  a  controversy  involving  individual  rights, 
must  be  extraordinary  and  exceptional. 

But  admitting  all  this,  it  may  be  asked,  in  such  a  case  as  that 
just  mentioned  where  the  question  of  the  authority  of  the  legisla- 
ture comes  up  in  a  controversy  involving  individual  rights,  does 
not  the  principle  of  the  supremacy  of  the  law  require  that  an 
individual  shall  not  suffer  from  an  act  in  excess  of  authority  to 
any  greater  degree  when  it  is  the  act  of  the  legislature  than  when 
it  is  the  act  of  an  individual?  Should  not  exactly  the  same  princi- 
ples be  appUed  in  the  interpretation  of  their  powers?  Here  we 
are  getting  down  to  more  strictly  legal  principles.  But  what  do 
we  find  on  looking  for  precedents?  If  we  look  at  the  pre-Revo- 
lutionary  history  of  France,  we  find  the  Parliaments  of  Paris 
passing  on  the  authority  of  the  law-making  body  in  refusing  to 
register  the  latter's  decrees.  As  a  consequence  of  the  popular  dis- 
favor their  action  met  with,  they  were  finally  abolished  and  ever 
since  the  non-interference  of  the  judiciary  with  the  political  de- 
partments has  remained  a  fundamental  maxim  of  French  public 
law.  The  same  thing  is  true  elsewhere  on  the  Continent.  If  we 
look  at  England,  from  which  we  derive  our  jurisprudence  and  the 
fundamental  principle  that  ours  is  a  government  of  laws  and  not 
of  men,  we  find  that  while  certain  of  the  early  cases  claimed  a 
right  in  the  judiciary  to  construe  the  powers  of  the  legislature, 
this  was  regarded  as  a  usurpation,  and  it  is  now  common  knowl- 
edge that  the  English  courts  have  no  such  power.  Outside  the 
United  States,  then,  it  is  generally  agreed  that  there  is  such  a 
fundamental  difference  between  the  authority  of  legislature 
and  the  authority  of  an  agent  or  trustee  that  far  from  being  inter- 
preted in  the  same  way,  the  courts  feel  that  they  can  not  interpret 
the  authority  of  the  legislature  at  all. 

Where  then  do  our  courts  get  such  a  right?  Not  from  inter- 
preting the  grant  of  "judicial  power"  by  the  usages  of  civilized 
nations  as  we  have  seen  the  power  to  borrow  money  was  inter- 
preted in  Juilliard  v.  Greenman,  for,  as  just  shown,  most  of  the 
other  nations  do  not  consider  such  a  right  to  be  included  within 
the  judicial  power.  Not  from  any  well-settled  practice  of  the 
courts  of  England,  for  although  there  were  dicta  in  support  of 
it,  there  was  Httle  in  the  way  of  real  precedent.  Not  from  an 
express  grant  in  the  Constitution,  for  it  took  all  the  marvelous 
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powers  of  logic  and  exposition  of  Chief  Justice  Marshall  to  show 
that  it  was  imphed,  and  the  basis  of  his  argument  has  been 
questioned.^ 

We  have,  then,  this  situation — the  courts  exercising  a  power 
which  its  greatest  expounder  considered  an  implied  one  and  which 
is  denied  to  the  courts  in  almost  every  other  nation  of  the  earth. 
It  is  not  meant  here,  on  that  account,  to  question  the  right  or  even 
its  expediency,  for  our  co-ordination  of  departments  and  division 
of  powers  between  the  State  and  Federal  governments  necessitate 
its  exercise  by  the  Federal  judiciary;  but  it  is  desired  here  to  lay 
stress  on  the  fact  that  it  is  an  extraordinary  power,  that  it  is  widely 
different  from  the  right  of  interpreting  private  delegations  of 
powers,  and  that  the  reasons  which  operate  with  other  countries 
to  deny  the  right  altogether,  operate  with  us  also  to  make  the 
rules  of  interpretation  laid  down  in  the  one  case  inapplicable  in 
the  other. 

The  maxims  that  ye  cannot  serve  two  masters,  that  the  house 
divided  against  itself  will  fall,  that  authority  is  indivisible,  and 
countless  others,  are  merely  illustrations  of  the  general  principle 
that  if  there  is  something  to  be  done  there  must  be  one  head  to 
do  it.  Europe  learned  that  in  emerging  from  the  anarchy  of 
feudalism,  and  it  is  embodied  in  her  law.  Our  forefathers,  how- 
ever, were  impressed  by  their  experience  with  an  aversion  for 
arbitrary  power,  and  established  in  the  Constitution  the  system 
of  checks  and  balances.  As  long  as  the  government  could  do 
only  a  minimum  of  harm  many  were  indifferent  as  to  whether  it 
could  do  much  that  was  good.  To-day  the  feeling  is  quite  differ- 
ent. Increased  governmental  activity  is  desired  on  all  hands  and 
though  we  may  not  have  the  concentration  which  is  considered 
so  essential  in  Europe,  we  must  at  least  have  co-operation.  Grants 
to  the  legislature  must  not  be  too  narrowly  construed.  Only  in 
the  clearest  possible  case  should  acts  of  the  legislature  be  declared 
imconstitutional,  otherwise  we  will  have  what  Napoleon  had,  a 
three-chambered  legislature  impotent  for  good  or  ill  aUke.  Hap- 
pily the  law  as  interpreted  by  the  Supreme  Court  accords  with  the 
views  here  expressed.  It  were  well  if  the  State  courts  had  also 
borne  more  strictly  in  mind  the  injunction  of  Chief  Justice  Mar- 
shall to  remember  that  it  is  a  constitution  they  are  interpreting. 

Percy  Bordwell. 
Columbia,  Missouri. 

'  Prof.  James  B.  Thayer,  7  Harvard  Law  Review  129. 
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NOTES. 


Right  to  Stock  Dividends  as  Between  Life  Tenant  and  Re- 
mainderman.— In  cases  where  the  "dividends,"  "income"  or  "profits" 
from  shares  of  stocl<  are  bequeathed  or  granted  in  trust  for  a  beneficiary 
for  Hfe,  the  capital  of  the  trust  being  reserved  for  the  remainderman, 
the  question  as  to  whether  stock  dividends  should  form  a  part  of  the  in- 
come and  go  to  the  life  tenant,  or  form  a  part  of  the  corpus  of  the  estate 
and  go  to  the  remainderman,  is  one  upon  which  the  authorities  differ 
widely.  It  is  said  that  there  are  three  general  doctrines  existing  in  the 
courts  to-day,  Cook,  Stock  and  Stockholders  §§  554,  555,  556;  26  Am. 
Law  Rev.  i;  Cf.  2  Perry,  Trusts,  5th  ed.,  §  545;  Clark,  Corporations 
§§354-358;  I  Morawetz,  Corporations  §§468-471;  namely,  (i)  the 
"Pennsylvania"  rule  that  all  stock  dividends  which  represent  profits 
of  the  corporation  earned  during  the  time  in  which  the  life  tenant  is 
entitled  to  the  income  go  to  the  life  tenant  as  income,  without  regard 
to  the  form  of  the  transaction  in  which  they  are  distributed,  and  only 
those  shares  representing  enhancement  of  the  capital  go  to  the  remain- 
derman, citing  Earp's  Appeal  (1857)  28  Pa.  St.  368  as  the  leading  case; 
(2)  the  "Massachusetts"  rule  that  all  cash  dividends  however  large  are 
income  and  all  stock  dividends  however  made  are  capital,  citing  Minot 
V.  Paine  (1868)  99  Mass.  loi  as  the  leading  case;  and  (3)  the  "English" 
rule  that  all  regular  and  ordinary  dividends,  whether  cash  or  stock,  go 
to  the  life  tenant  and  extraordinary  dividends,  cash  or  stock,  go  to  the 
remainderman,  citing  Brander  v.  Brander  (1799)  4  Ves.  Jr.  800;  Paris 
V.  Paris  (1804)  10  Ves.  Jr.  185;  IVilts  v.  Steere  (1807)  13  Ves.  Jr.  363; 
Irving  V.  Houston  (1803)  4  Paton  Sc.  App.  521,  as  leading  cases.  An 
examination  of  the  earlier  English  and  Massachusetts  cases,  however. 
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indicates  that  no  such  arbitrary  rules  were  ever  intended  to  be  laid  down, 
the  fundamental  inquiry  in  those  cases,  as  in  the  Pennsylvania  cases, 
having  been  to  determine  whether  the  stock  dividends  represented  in- 
come or  capital,  see  Barclay  v.  IVainewright  (1807)  14  Ves.  Jr.  66;  Bouche 
V.  Sproule  (1887)  L.  R.  12  App.  Cas.  385;  Leland  v.  Hayden  (1869)  102 
Mass.  542,  and  the  English  and  Massachusetts  courts  of  to-day  have 
reached  substantial  accord  in  laying  down  the  rule  that  stock  dividends 
representing  the  natural  growth  of  the  capital  go  to  the  remainderman, 
and  that  stock  dividends  representing  profits  of  the  corporation  must 
be  capital  or  income  according  as  the  earnings  which  they  represent  have 
been  treated  by  the  corporation,  in  the  valid  exercise  of  its  authority, 
as  a  part  of  the  capital  or  permanent  assets  of  the  corporation,  or  not. 
In  re  Barton  s  Trust  (1867)  L.  R.  5  Eq.  238;  Bouche  v.  Sproule  (1887) 
L.  R.  12  App.  Cas.  385;  Leland  v.  Hayden  (1869)  102  Mass.  542;  Rand  v. 
Hubbell  (i8j4)  115  Mass.  461;  Gibbons  v.  Mahon  (iSgo)  136  U.S.  549.  All 
jurisdictions,  therefore,  agree  as  to  the  disposition  of  stock  dividends  rep- 
resenting the  natural  growth  and  enhancement  of  the  capital,  and  the 
chief  point  of  conflict  in  the  cases  is  as  to  what  rule  should  govern  the 
disposition  of  stock  dividends  representing  the  earnings  of  the  corpora- 
tion. It  is,  of  course,  desirable  that  the  intention  of  the  testator  shall 
be  carried  out,  but  since  this  can  be  ascertained,  in  the  absence  of  other 
evidence,  only  by  the  terms  used,  the  fundamental  question  is  whether 
or  not  stock  dividends  representing  profits  may  be  fairly  said  to  come 
within  the  natural,  ordinary  and  logical  meaning  of  the  terms  "dividends," 
"profits"  and  "income"  as  applied  to  shares  of  stock,  and  if  so,  when?  In 
a  recent  case  in  Iowa  this  question  has  been  answered  by  adopting  the 
"Pennsylvania"  rule,  substantially  as  above  set  forth.  Kalbach  v. 
Clark  (Iowa,  1907)  1 10  N.  W.  599.  The  theory  of  these  cases  is  that  a 
dividend  of  stocks  which  represent  earnings  is  a  distribution  of  profits, 
and  that,  since  income  from  shares  is  made  up  from  profits  which  are  dis- 
tributed, these  stock  dividends  are  a  part  of  the  income  and  must  go  to 
the  life  tenant.  Earp's  Appeal,  supra;  Moss'  Appeal  (Pa.  1877)  24  Am. 
Rep.  164;  McLouth  v.  Hunt  (1897)  '54  N.  Y.  179.  The  logical  and 
economic  difficulty  with  this  theory  is  that  a  distribution  of  stocks  is 
not  a  distribution  of  profits,  since  the  company's  property  is  not  dimin- 
ished, nor  the  stockholder's  increased  by  the  transaction.  There  is  simply 
a  dilution  of  the  number  of  shares.  Williams  v.  IVestern  Union  Tel.  Co. 
(1883)  93  N.  Y.  162.  The  very  fact  that  the  company  issues  stock 
instead  of  cash  would  seem  to  indicate  that  it  has  elected  to  keep  the 
profits  for  a  permanent  use  instead  of  distributing  them.  Gibbons  v. 
Mahon  (1890)  136  U.  S.  549;  Spooner  v.  Phillips  (1892)  62  Conn.  62. 
Nevertheless,  the  rule  has  received  considerable  support.  See  Appeal 
of  Philadelphia  etc.  Trust  Co.  (Pa.  1889)  16  Atl.  734;  McLouth  v.  Hunt 
(1897)  '54  N.  Y.  179;  Van  Doren  v.  Olden,  supra;  Hite  v.  Hite,  supra; 
cf.  26  Am.  Law  Rev.  i. 

The  theory  of  the  English  and  Massachusetts  cases,  on  the  other 
hand,  is  that,  since  before  distribution,  the  corporation  may  within  its 
authorized  discretion  make  such  use  of  the  earnings  as  are  for  the  best 
interests  of  the  corporation,  In  re  Barton  s  Trust  (1867)  L.  R.  5  Eq.  238; 
I  Morawetz,  Corporations  §  447,  the  election  of  the  corporation  to  set 
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aside  a  portion  of  the  earnings  and  devote  them  to  the  permanent  use 
of  the  corporation  in  any  form  whatsoever  converts  such  earnings  into 
capital.  This  determination  is  binding  upon  the  stockholders,  and, 
manifestly,  if  shares  are  issued  to  represent  these  earnings  converted 
into  capital,  they  are  none  the  less  capital,  and  there  is  no  distribution 
of  income.  Hence  the  action  of  the  corporation,  so  long  as  within  its 
authority,  must  determine  whether  stock  dividends  are  capital  or  income. 
Bouche  V.  Sfroule  (1887)  L.  R.  12  App.  Cas.  385;  In  re  Barton's  Trust, 
supra;  Hooper  v.  Rossiter  (1824)  i  M'Clel.  527;  Leland  v.  Hayden  (1869) 
102  Mass.  542;  Heard  v.  Eldredge  (1872)  109  Mass.  258;  Rand  v.  Hubbell 
(1874)  115  Mass.  461.  This  doctrine  is  also  well  supported.  Gibbons  v. 
Mabon  (1890)  136  U.  S.  549;  Spooner  v.  Phillips  (1892)  62  Conn.  62; 
Greene  v.  Smitb  (R.  I.  1890)  19  Atl.  1081 ;  De  Koven  v.  Alsop  (1903)  205 
111.  309;  cf.  5  Am.  Law  Rev.  720;  4  Columbia  Law  Review  130,  and, 
it  is  submitted,  offers  the  more  logical  and  practical  working  rule.  It 
gives  effect  to  the  legal  and  economic  theory  of  dividends  and  no  com- 
plicated investigation  into  the  affairs  of  the  corporation  is  necessary. 
See  Perry,  Trusts,  5th  ed.,  §  545  and  note  p.  91.  Obviously,  since  the 
usual  object  of  issuing  stock  dividends  is  to  retain  earnings  for  perma- 
nent use,  such  dividends  will  generally  be  found  to  be  capital  and  go  with 
the  corpus  of  the  trust  fund,  but  it  should  be  observed  that  this  doctrine 
does  not  have  the  effect  of  laying  down  an  arbitrary  rule  that  all  cash 
dividends  are  income  and  all  stock  dividends  capital,  for  it  has  been  held, 
under  this  view,  that  dividends  of  cash  acquired  from  the  sale  of  the 
capital  or  permanent  assets  go  to  the  remainderman.  Heard  v.  Eldredge, 
supra,  and  on  the  other  hand  that  where  the  corporation  bought  in  its 
own  stock  with  earnings  and  divided  such  stock,  such  earnings  had  in  no 
way  been  set  aside  as  permanent  assets,  and  such  stock  dividend  went 
to  the  life  tenant.     Leland  v.  Hayden,  supra. 


Right  of  a  Corporation  to  Acquire  its  Own  Stock. — England 
and  a  few  American  jurisdictions  have  denied  the  right  of  a  corporation, 
on  common  law  principles  in  the  absence  of  express  authorization,  to 
acquire  its  own  stock,  the  decisions  being  based  in  the  main  on  one  or 
more  of  three  grounds;  excess  of  corporate  capacity  because  of  incon- 
sistency with  the  nature  of  corporate  organization,  Trevor  v.  IVbitwortb 
(1887)  12  App.  Cas.  409;  Coppin  v.  Greenlees  Sr  Ransom  Co.  (1882)  38 
Oh.  St.  275;  Morawetz,  Corporations  §  1 12;  fraud  upon  creditors,  Cran- 
dall  v.  Lincoln  (1884)  52  Conn.  73;  2  Thompson,  Corporations  §  2048; 
and  breach  of  the  fundamental  agreement  between  shareholders  them- 
selves and  also  with  the  State.  Cf.  Lowe  v.  Pioneer  Threshing  Co.  (1895) 
70  Fed.  646;  Morawetz,  Corporations  §112.  If  the  acquisition  of 
its  own  stock  is  in  excess  of  the  power  of  a  corporation  then  the  doctrine 
of  ultra  vires  should  control  all  such  transactions.  The  fact  is,  however, 
that  all  American  jurisdictions  admit  the  power  of  a  corporation  to  ac- 
quire its  own  stock  in  certain  cases  on  the  ground  of  necessity  to  protect 
itself  from  loss.  City  Bank  of  Columbus  v.  Bruce  (1858)  17  N.  Y.  507; 
State  Bank  of  Ohio  v.  Fox  (1853)  3  Blatchf.  431 ;  Morawetz,  Corporations 
§  1 14,  and  this  door  of  necessity  has  been  opened  wide  enough  to  include 
compromises  of  disputes  between  stockholders.     Morgan  v.  Lewis  (1888) 
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46  Oh.  St.  6.  And  see  Ctnn.  H.  and  D.  R.  R.  v.  Duckworth  (1887)  2  Oh. 
C.  C.  R.  578;  New  Albany  v.  Burke  (1870)  1 1  Wall.  96.  Thus  it  would 
seem  that  in  this  country  the  preferable  rule  is  that  a  corporation  can 
acquire  its  own  stock,  at  least  for  legitimate  corporate  purposes,  testing 
the  transaction  by  principles  similar  to  those  applied  in  the  acquisition 
of  other  kinds  of  property.  Dupee  v.  Boston  iVater  Power  Co.  (1873) 
114  Mass.  37;  Chicago,  P.  and  S.  R.  R.  v.  Marseilles  (1876)  84  111.  45; 
Cook,  Stock  §  31 1.  Similarly,  it  has  been  held  that  a  grant  of  power  to 
acquire  property  generally  for  corporate  purposes  gives  an  implied  power 
to  the  corporation  to  acquire  its  own  stock.  Iowa  Lumber  Co.  v.  Foster 
(1878)  49  la.  26;  Chapman  v.  Iron  Clad  Rheostat  Co.  (1898)  62  N.  J.  L. 
497.  As  to  the  other  grounds  on  which  the  power  of  a  corporation  to 
acquire  its  own  stock  has  been  denied  it  seems  that  they  are  correctly 
regarded  only  as  circumstances  to  be  considered  in  the  determination  of 
the  validity  and  legal  effect  of  the  particular  transaction.  Cf.  Lowe  v. 
Pioneer  Threshing  Co.,  supra.  Thus  in  all  states,  even  where  the  courts 
have  found  no  principle  of  common  law  violated  in  transactions  whereby 
corporations  have  become  holders  of  their  own  stock,  the  rule  is  rigor- 
ously applied,  which  requires  good  faith  on  the  part  of  the  corporation 
with  no  intended  nor  actual  injury  to  creditors  as  a  result  of  the  acquisi- 
tion. Clapp  V.  Peterson  (1882)  104  111,  26;  Cook,  Stock  §  312.  But  an 
assenting  or  subsequent  creditor  cannot  complain.  First  Nat.  Bank  v. 
Salem  C.  Flour  Mills  (1889)  39  Fed.  89;  Shoemaker  v.  IVashburn 
Lumber  Co.  (1887)  97  Wis.  589.  Many  cases  where  the  power  has  been 
denied  can  be  reconciled  by  an  application  of  this  rule.  Savings  Bank  v. 
Nulfekuhler  (1877)  19  Kan.  60;  Cook,  Stock  §311.  The  transfer  of 
stock  to  the  corporation  does  not  divest  the  stockholder  of  his  statutory 
or  other  liability  to  creditors  of  the  corporation.  Cook,  Stock  §  251  and 
cases  cited.  On  the  other  hand  a  stockholder  who  has  not  assented  and 
whose  rights  would  be  injured  is  entitled  to  relief.  Price  v.  Pine  Mt.  I.  and 
C.  Co.  (Ky.  1895)  41  S.  W.  1020;  Lowe  v.  Pioneer  Threshing  Co.,  supra, 
and  it  has  been  held  that  quo  warranto  does  not  lie  against  a  corpo- 
ration for  acquiring  its  own  stock.  State  v.  Minn.  Thresher  Mfg.  Co. 
(1890)  40  Minn.  213. 

The  present  attitude  of  the  courts  in  determining  the  effect  to  be 
given  to  an  acquisition  of  its  own  stock  by  a  corporation  may  be  seen  in 
Knickerbocker  Imp.  Co.  v.  State  Board  of  Assessors,  decided  March  4th, 
1907,  by  the  New  Jersey  Court  of  Errors  and  Appeals.  The  prosecuting 
corporation  contended  that  having  power  to  acquire  its  own  stock  for 
legitimate  corporate  purposes  it  was  entitled  to  a  reduction  of  its  fran- 
chise tax  to  the  extent  of  the  stock  thus  acquired.  The  decision,  although 
holding  that  the  corporation  could  not  by  corporate  in-buying  of  its  own 
stock  avoid  its  liability  under  the  Franchise  Tax  Act,  carefully  examines 
and  passes  upon  the  legitimacy  of  the  means  practiced  by  the  corporation 
in  acquiring  its  stock.  The  record  disclosed  that  the  full  issue  of  the 
prosecuting  corporation's  stock  was  subscribed  for  by  an  existing  corpo- 
ration giving  indefinitely  its  "rights  and  everything"  as  consideration 
therefor.  By  the  same  contract  there  was  an  agreement  to  return 
seventy-five  per  cent,  of  this  stock  for  the  creation  of  "treasury  stock" 
to  be  sold  as  "fully  paid  and  non-assessable,"  thus  providing  working 
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capital  for  the  new  corporation.  It  was  held  that  the  creation  of  treas- 
ury stock  under  the  circumstances  was  not  a  legitimate  corporate  pur- 
pose. From  the  nature  of  the  transaction  the  return  of  the  stock  could 
not  be  upheld  as  a  gift,  although  it  is  recognized  that  gifts  and  bequests 
are  valid  methods  by  which  a  corporation  may  acquire  its  own  stock. 
Riv.  Nav.  Co.  v.  Dawsons  (Va.  1843)  3  Gratt  19;  Cook,  Stock  §  42, 
note.  The  decision  exposes  a  not  uncommon  method  of  corporate  organ- 
ization in  recent  years  and  properly  stamps  it  as  illegitimate.  Oiling  et 
al.  V.  Weniel  et  al.  (1890)  133  ill.  264,  although  in  a  similar  case  the  trans- 
action was  apparently  not  so  accurately  penetrated  and  characterized  by 
the  court.  Lake  Superior  Iron  Co.  v.  Drexel  (1882)  90  N.  Y.  87.  In 
each  case  where  the  right  of  acquiring  its  own  stock  is  involved  the  cir- 
cumstances and  purposes  of  the  corporation  must  be  examined.  If  the 
courts  can  find  a  legitimate  corporate  purpose  that  is  advanced  without 
injury  to  creditors,  they  do  not  hesitate  to  uphold  the  transaction. 
IVhitaker  v.  Grummond  (1888)  68  Mich.  249  and  cases  supra.  But  cf. 
Md.  Trust  Co.  V.  Nat.  Mech.  Bank  (1906)  102  Md.  608. 


Jurisdiction  to  Appoint  Guardians  of  the  Person. — Four  grounds 
for  jurisdiction  to  appoint  a  guardian  of  the  person  or  to  award  custody 
of  children,  have  been  acted  upon  in  the  decided  cases: — (i)  the  "status" 
of  father  and  child,  status  being  used  in  a  loose  and  inaccurate  sense  to 
designate  the  relation  of  father  and  child  and  regarded  as  a  res;  (2) 
domicile  of  the  ward;  (3)  mere  residence  of  the  ward;  (4)  the  nationality 
of  the  ward. 

It  is  submitted  that  the  cases  in  which  the  relation,  called  a  "status," 
was  treated  as  a  res  for  purposes  of  jurisdiction  upon  substituted  service 
are  erroneous.  They  are  seriously  impugned  by  Haddock  v.  Haddock 
(1906)  201  U.  S.  562.  Such  cases  are: — In  re  Newman's  Estate  (1888) 
75  Gal.  214;  Brenot  v.  Brenot  (1894)  102  Cal.  294.  See  also  2  Bishop, 
Mar.  &  Div.,  2nd  ed.,  1189,  and  De  la  Montanya  v.  De  la  Montanya 
(1896)  1 12  Cal.  105,  where  the  judges  were  unable  to  agree. 

That  the  court  of  the  ward's  domicile  may  appoint  a  guardian  of  the 
person  is  universally  conceded.  See  Lamar  v.  Micon  (1884)  112  U.  S. 
452.  The  view  expressed  in  that  case  that  a  "guardian  is  most  fitly 
appointed  at  the  domicile  of  the  ward,"  is  well  supported  in  a  recent 
Texas  case,  in  which  a  father  and  his  infant  child,  domiciled  in  Louisiana, 
and  the  divorced  wife  and  mother,  domiciled  in  Kentucky,  all  being 
temporarily  in  Texas,  the  wife  petitioned  the  court  to  award  her  the 
custody  of  the  child.  It  was  held  that  the  "court  had  no  authority  to 
adjudge  a  change  of  relation  between  father  and  child";  and  (semble) 
"the  question  at  issue  belonged  to  the  jurisdiction  of  the  domicile  of  the 
father,"  which  was  the  constructive  domicile  of  the  child.  Lanning  v. 
Gregory  (1907)  99  S.  W.  542.  It  has  been  held  that  the  court  of  the 
domicile  will  not  award  custody  of  a  child  where  it  is  absent  from  the 
jurisdiction,  Kline  v.  Kline  (1881)  57  la.  386;  De  la  Montanya  v.  De  la 
Montanya  (1896)  112  Cal.  105,  though  in  the  latter  case  the  wife  sued 
and  the  father,  the  legal  custodian,  was  also  outside  the  jurisdiction 
and  served  by  publication.  On  this  last  point  the  opposite  result  was 
reached  in  PVakefield  v.  Ives  (1872)  35  la.  238,  the  case  apparently  rest- 
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ing,  however,  on  the  presence  of  the  child.  In  so  far  as  these  rest  upon  an 
assumed  inabihty  of  a  chancery  court  or  its  various  successors  to  act 
where  the  child  is  not  brought  before  the  court,  a  sufficient  answer  is 
given  in  the  well-reasoned  case  of  Power  v.  Power  (1903)  65  N.  J.  Eq.  93. 
In  so  far  as  they  hold  that  the  court  of  the  domicile  has  no  jurisdiction 
because  of  the  ward's  absence  they  are  incorrect.  The  only  doubt 
would  be  as  to  the  court's  ability  to  enforce  its  decree;  but  that  does 
not  bar  the  jurisdiction,  though  it  may  affect  the  court's  discretion  to 
exercise  it.  Hope  v.  Hope  (1854)  4  De  G.  M.  &  G.  328,  345;  In  re  U^il- 
loughhy  (1885)  30  Ch.  D.  324.  If  the  court  of  the  ward's  domicile  obtains 
personal  jurisdiction  over  the  guardian,  though  the  ward  is  abroad,  the 
court  may  command  the  guardian  to  produce  him.  Ludden  v.  Winston 
(N.  Y.  1901)  34  Misc.  21;  People  v.  Juvenile  Asylum  (1901)  57  App. 
Div.  383;  Reg.  V.  Barnard s  (1890)  24  Q.  B"  D.  283;  and  see  In  re  Jackson 
(1867)  15  Mich.  417.  But  "if  the  infant  is  not  within  the  jurisdiction 
or  domiciled  there  *  *  *  manifestly  there  is  no  basis  for  the  inter- 
position of  the  court,"  In  Matter  of  Hubbard  (1880)  82  N.  Y.  90,  93; 
Ware  v.  Coleman  (Ky.  183 1)  6  Marsh.  198,  and  the  fact  that  the  guardian 
is  domiciled  within  the  jurisdiction,  if  he  has  not  altered  the  different 
domicile  of  the  ward,  does  not  give  jurisdiction.  Brown  v.  Lynch  (N. 
Y.  1852)  2  Bradf.  214. 

However  contrary  to  what  seems  the  correct  principle,  it  is  well 
settled  law  that  the  mere  residence  of  the  ward  is  sufficient  to  give  juris- 
diction. Johnstone  v.  Seattle  (1843)  '*^  Clark  &  F.  42;  Ross  v.  South- 
western R.  R.  Co.  (1874)  53  Ga.  514;  Woodworth  v.  Spring  (1862)  4  Allen 
321 ;  State  v.  Rhoades  (1902)  29  Wash.  61 ;  Slack  v.  Perrine  (1896)  9  App. 
D.  C.  128,  154.  These  cases  rest  upon  and  were  made  necessary  by  the 
lamentable  decisions  that  the  powers  of  an  appointed  guardian  are  strictly 
local  and  that  he  cannot  de  jure  exercise  his  office  beyond  the  jurisdiction 
of  his  appointment.  Johnstone  v.  Beattie,  supra;  Woodworih  v.  Spring, 
supra;  Rogers  v.  McLean  (N.  Y.  i860)  31  Barb.  304,  310.  The  reasoning 
rests  largely  on  the  assertion  that  the  patria  potestas  of  a  foreign  father 
is  only  such  as  the  local  law  allows.  But  granting  this,  it  has  not  been 
held  that  the  relation  itself,  created  by  foreign  law,  of  father  and  child 
(except  in  cases  of  incest,  polygamy,  etc.  repugnant  to  local  law)  is  not 
recognized  locally.  So  with  appointed  guardians,  it  might  well  have 
been  held,  that  the  relation  created  abroad  would  be  recognized  locally, 
though  the  powers  of  the  foreign  guardian  may  have  been  restricted  to 
such  powers  as  a  guardian  is  entitled  to  exercise  by  local  law.  Such  is 
the  opinion  in  Townsend  v.  Kendall  (i860)  4  Minn.  412,  where  it  is  held, 
however,  that  since  the  domiciliary  guardian  has  no  power  over  the 
ward  at  the  ward's  foreign  residence,  it  becomes  necessary  for  the  pro- 
tection of  the  infant  that  a  guardian  be  appointed  at  his  residence.  The 
effect  of  this  principle  is  modified  by  the  deference  paid  to  the  domi- 
ciliary guardian,  who  to  some  extent  is  recognized  as  having  a  para- 
mount right,  Kraft  v.  Wickey  (Md.  1832)  4  G.  &  J.  332;  In  re  Rice  (1880) 
42  Mich.  528;  and  see  Nugent  v.  Vetiera  (1866)  L.  R.  2  Eq.  704,  and  the 
inconvenience  is  further  obviated  by  the  practice  of  appointing  the 
foreign  guardian  local  guardian.     Woodworih  v.  Spring,  supra. 

The  English  courts  have  held  that  nationality  is  a  sufficient  basis 
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for  jurisdiction  even  where  the  child  is  domiciled  and  actually  residing 
abroad,  declaring  that  chancery,  under  its  power  delegated  by  the  crown 
as  parens  patrice,  has  jurisdiction  to  appoint  guardians  for  infant  British 
subjects.  Hope  v.  Hope  (1854)  4  De  G.  M.  &  G.  328;  In  re  IVilloughhy 
(1885)  30  Ch.  D.  324.  Whether  any  courts  in  the  United  States  could 
exercise  such  jurisdiction  is  doubtful.  Should  the  foreign  guardian  be 
found  within  the  jurisdiction  the  court  might  take  proceedings  to  have 
the  ward  returned,  as  shown  above.  Judge  Cooley  confined  his  opinion 
in  In  re  Jackson,  supra,  to  the  case  where  the  ward  is  a  citizen  of  the 
State.  

Assignments  to  Secure  Jurisdiction  on  the  Ground  of  Diverse 
Citizenship. — It  was  early  held  that  the  federal  courts  were  bound  to 
take  jurisdiction  on  the  ground  of  diverse  citizenship  only  in  such  cases 
as  should  be  enumerated  by  Congress,   Turner  v.  President  (1799)  4 
Dall.  8,  and  that  the  facts  justifying  such  jurisdiction  must  be  clearly 
averred.     Bingham  v.  Cahot  (1798)  3  Dall.  382;   Abercrombie  v.  Dupuis 
(1803)  I  Cr.  343.     The  most  prevalent  methods  of  gaining  undeserved 
jurisdiction  have  been  by  pretended  change  of  citizenship  and  fictitious 
assignments.     It  was  soon  recognized,  in  accordance  with  the  view  that 
the  general  jurisdiction  had  been  granted  because  of  the  fear  of  bias  in 
the  State  courts.  Turner  v.  President,  supra,  that  objections  of  this  sort 
were  jurisdictional  and  not  for  the  opponents'  protection  from  fraud; 
and  as  a  result  the  rule  was  laid  down  that  when  averments  sufficient  to 
found  jurisdiction  appear  on  the  record,  Brown  v.  Keene  (1834)  2  Pet. 
1 12,  any  objection  must  be  considered  waived  by  going  to  issue  on  the 
merits.     DWolf  v.  Raband  (1828)  i  Pet.  476;  Smith  v.  Kernochan  (1849) 
7  How.  198;    De  Sobey  v.  Nicholson  (1865)  3  Wall.  420.     By  the  first 
judiciary  act  practically  the  only  controversies  in  which  an  assignee 
might  sue  in  the  federal  courts,  although  his  assignor  might  not,  were 
those  concerning  real  property.     When  the  bar  of  i  St.  at  L.,  §  7,  was 
removed  so  as  to  admit  assignees  of  contract  rights  generally,  the  courts 
were  protected  from  the  danger  of  a  vast  increase  in  litigation,  colorably 
instituted,  by  a  provision  that  whenever  it  appeared  that  parties  were 
coUusively  made  for  the  purpose  of  gaining  federal  jurisdiction  the  case 
should  be  immediately  dismissed  or  remanded  to  the  State  court,  Wil- 
liams V.  hi  Ottawa  (1881)  104  U.  S.  209;   Morris  v.  Gilmer  (1889)  129  U. 
S.  315;   Powers  v.  Railroad  Co.  (1897)  '69  U.  S.  92;   which  protecting 
clause  was  held  to  apply  also  to  the  assignments  of  real  property.    Little 
v.  Gz7^5(i886)  118U.  S.  596. 

But  upon  the  question  as  to  what  assignments  should  be  considered 
so  collusive  as  to  defeat  jurisdiction  this  legislation  had  no  effect.  Far- 
mington  v.  Pillshury  (1885)  1 14  U.  S.  138.  The  rule  has  been  left  to  the 
later  cases,  the  general  result  of  which  is  that  whenever,  even  though 
its  sole  or  partial  motive  be  to  gain  federal  jurisdiction,  the  assignment 
is  a  real  one,  passing  all  interest  in  the  right  assigned,  jurisdiction  will 
be  accorded.  Smith  v.  Kernochan,  supra;  Crawford  v.  Neal  (1892)  144 
U.  S.  585;  Blair  v.  Chicago  (1906)  201  U.  S.  400,  even  though  the  assign- 
ment be  for  an  inadequate  consideration,  McDonald  v.  Smalley  (1828)  i 
Pet.  620,  or  for  no  consideration,  De  Laveaga  v.  Williams  C'879)  5  Sawy. 
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573;  North  Dakota  v.  South  Carolina  (1904)  192  U.  S.  286,  and  even 
though  the  right  assigned  is  an  equitable  one  and  leaves  the  legal  estate 
in  the  assignor.  Biggs  v.  French  (1835)  2  Sumn.  251.  If,  on  the  other 
hand,  the  assignor  retains  substantially  all  the  interest  in  the  right 
assigned,  even  though  the  assignment  be  absolute  in  form,  jurisdiction 
will  be  denied.  Maxwell's  Lessee  v.  Levy  (1797)  2  Dall.  381;  Barney  v. 
Baltimore  (1867)  6  Wall.  280;  Lake  Co.  Commr's  v.  Dudley  (1898)  173 
U.  S.  243.  Thus  the  jurisdiction  was  upheld  in  Browne's  Lessee  v. 
Browne  (1806)  i  Wash.  429,  and  De  Laveaga  v.  fVilliams,  supra,  where 
assignees  of  large  tracts  were  to  retain  respectively  one-half  and  one- 
fourth  of  the  lands  recovered,  but  denied  in  Jones  v.  League  (1855)  18 
How.  76,  and  Farmington  v.  Pillsbury,  supra,  where  the  assignees  were  to 
return  respectively  two-thirds  and  one-half  of  the  amount  recovered, 
the  portions  retained  being  calculated  and  considered  as  compensation 
for  expense  in  bringing  suit. 

Although  the  courts  have  adhered  quite  steadily  to  these  principles, 
a  recent  decision  in  the  Circuit  Court  of  Appeals  reaches  a  result  not  alto- 
gether in  accord.  A  Pennsylvania  corporation  was  insolvent  and  its 
counsel  procured  a  resident  of  New  Jersey  to  file  a  bill  in  the  federal 
circuit  court  for  the  appointment  of  a  receiver.  To  this  complainant 
the  corporation  passed  absolute  title  in  one  of  its  bonds  concurrently 
with  his  signing  the  bill;  and  other  of  its  securities  were  later  assigned 
to  him.  There  was  no  consideration  except  the  assignee's  agreement  to 
file  the  bill  and  the  assignee  was  to  bear  none  of  the  expenses  of  the  pro- 
ceedings. It  was  held,  one  justice  dissenting,  that,  since  the  assignee's 
interest  was  infinitesimal  and  the  suit  was,  in  practical  effect,  essentially 
for  the  benefit  of  the  corporation,  the  bill  was  a  fraud  on  the  court's 
jurisdiction  sufficient  to  defeat  it.     Kreider  v.  Cole  (1907)  149  Fed.  647. 

This  reasoning  ignores  the  fact  that,  while  the  great  interest  in  the 
proceedings  considered  as  a  whole  might  be  with  the  corporation,  the 
legal  interest  in  the  outcome,  as  far  as  the  securities  assigned  were  con- 
cerned, was  absolutely  in  the  assignee  whether  or  not  he  actually  cared 
about  such  outcome;  for  one  may  purchase  stock  in  a  corporation  for 
the  very  purpose  of  bringing  a  stockholder's  suit,  and  the  law  will  not 
inquire  into  the  motive  which  actuated  the  purchase.  Dickerman  v. 
Trust  Co.  (1900)  176  U.  S.  181.  The  decision,  therefore,  must 
stand  for  the  proposition  that  not  the  legal  standing  of  the  assignee 
but  his  actual  attitude  is  the  essential  matter.  The  court  may  appear 
to  be  supported  in  this  by  the  position  of  Lehigh  Mining  Co.  v.  Kelly 
(1895)  '^  ^-  S-  327.  where  a  Virginia  corporation  having  formed  a  cor- 
poration of  exactly  similar  composition  in  Pennsylvania  and  then  assigned 
all  its  Virginia  property  to  the  new  corporation  without  consideration 
it  was  held,  three  justices  dissenting,  that,  since  the  Virginia  corporation 
through  its  identical  membership,  could  actually  compel  a  re-assign- 
ment after  litigation,  the  assignment  was  not  such  an  absolute  one 
as  to  justify  federal  jurisdiction.  But  even  that  decision  was  rested 
specifically  upon  the  potential  retention  of  all  interest  in  the  thing  assigned 
and  may,  therefore,  be  considered  as  falling  within  the  generally  accepted 
rule;  although  it  must,  indeed,  stand  as  the  most  doubtful  denial  of 
jurisdiction  previous  to  that  in  the  principal  case.     Since  in  the  latter 
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case  there  is  no  actual  or  potential  retention  of  interest  in  the  thing 
assigned,  which  is  the  basis  for  suit  of  the  nature  brought,  it  is  to  be 
regretted  as  evidencing  too  great  soHcitude  for  the  federal  jurisdiction. 


Division  of  Damages  for  Personal  Injury  in  Admiralty. — In 
the  early  codes  of  admiralty  apportionment  of  damages  resulting  from 
collisions  was  decreed  under  certain  circumstances,  apparently  on  the 
ground  that  collision  was  a  common  misfortune  to  be  borne  by  all  par- 
ties, and  depending  most  logically,  it  would  seem,  upon  the  principles 
of  general  average.  Hughes  on  Admiralty,  276;  Bury  v.  Gold  (1647) 
Marsden's  Ad.  Cas.  235.  The  decisions,  however,  were  in  hopeless  con- 
fusion, Marsden's  Collisions  1 57-171,  probably  because  of  the  obscurity 
of  the  origin  of  the  practice  and  the  consequent  diversity  of  reasons 
given  for  it.  But  the  English  law  was  finally  crystalized  in  1824,  when, 
following  the  classification  suggested  in  The  Woodrop  Sims  (181 5)  2 
Dods.  83,  it  was  decided  in  the  House  of  Lords  that  division  of  damages 
should  be  decreed  only  in  cases  of  mutual  negligence,  and  that  such 
division  should  be  equal,  irrespective  of  the  comparative  degree  of 
negligence,  because  under  the  circumstances  of  most  decisions  a  satis- 
factory determination  of  the  comparative  negligence  of  the  parties  would 
be  impossible.  Hay  v.  Le  Neve,  2  Shaw  395;  and  this  rule  was  finally 
adopted  in  the  United  States.  The  Catherine  (1854)  17  How.  170; 
though  see  The  Victory  (1895)  ^8  Fed.  395,  reversed  on  another  ground 
in  168  U.  S.  410.  In  this  development  of  the  collision  rule  we  see  at 
the  same  time  a  shifting  from  the  basis  of  general  average  contribution 
as  a  result  of  common  misfortune  to  that  of  sharing  damages  resulting 
from  mutual  fault,  and  also  the  adoption  of  an  arbitrary  rule  for  the  divi- 
sion of  the  burden. 

In  the  case  of  personal  injury  from  mutual  negligence  a  similar  rule 
of  division  of  damages  has  now  been  adopted  in  the  United  States,  though 
only  after  a  considerable  diversity  in  the  lower  courts.     The  Max  Morris 

(1890)  137  U.  S.  I,  and  cases  cited.  But  it  was  not  decided  whether  the 
division  should  be  equal  or  whether  it  should  be  apportioned  according 
to  the  fault  of  each  party.  In  two  cases  since  The  Max  Morris  the  dam- 
ages have  been  equally  divided,  but  whether  because  the  parties  were 
equally  at  fault  or  because  the  collision  rule  was  followed  does  not  appear. 
The  Serapis  (1891)  49  Fed.  393,  reversed  on  other  grounds  in  51  Fed.  95; 
Johnson  &  Co.  v.  Johansen  (1898)  86  Fed.  886.  But  the  Supreme  Court 
in  The  Max  Morris,  though  expressly  refusing  to  decide  the  proper  method 
of  division,  and  though  founding  its  decision  on  an  extension  of  the  colli- 
sion rule  in  which  it  admits  equal  division  is  well  settled,  seems  to  favor 
the  method  of  discretionary  apportionment.  And  the  majority  of  the 
subsequent  cases  seem  to  have  followed  this  practice,  ordinarily  decreeing 
a  fixed  amount  without  stating  its  proportion  to  the  entire  damage  sus- 
tained.    The  Frank  and  Willie  (1891)  45   Fed.  494;    The  Nathan  Hale 

(1891)  48  Fed.  698;  The  Julia  Fowler  (1892)  49  Fed.  277;  The  J.  &  J. 
McCarthy  (1893)  55  Fed.  85.  The  most  recent  decision  in  point  leaves 
its  position  undoubted  by  decreeing  that  since  the  negligence  of  the 
libelant  was  greater  than  that  of  the  boat  on  which  he  was  injured,  he 
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should  be  awarded  only  one-third  of  his  damages.     Oppenheim  v.  The 
Lackawanna,  U.  S.  Dist.  Ct.  S.  D.  N.  Y.  Feb.  1907. 

Thus  the  exceptional  rule  of  the  early  maritime  codes  in  favor  of 
parties  to  a  collision,  which  was  later  restricted  to  collisions  from  mutual 
negligence,  and  then  broadened  from  collisions  to  a  general  rule  for  the 
entire  field  of  maritime  torts,  has  in  its  final  stage  witnessed  a  return  to 
the  original  practice  of  discretionary  apportionment,  which  was  aban- 
doned as  impracticable  in  the  collision  cases.  The  method  has  been  fre- 
quently criticized  on  this  score,  and  it  is  said  not  to  have  proved  a  good 
working  rule  in  those  States  where,  apart  from  admiralty,  it  has  been 
adopted  by  statute.  Burdick  on  Torts,  440  and  notes;  Wood,  Rail- 
roads, 1506.  This  is  not  surprising  when  one  considers  the  difficulty  of 
establishing  and  applying  a  comparative  scale  of  negligence.  It  is  doubt- 
ful whether  its  acceptance  in  cases  of  personal  injury  will  lead  to  the 
abandonment  of  the  more  arbitrary  rule  of  equal  division  in  the  collision 
cases,  even  in  those  courts  which  admit  that  the  same  doctrine  underlies 
both  classes. 

Tort  Liability  of  Charitable  Institutions. — In  recent  years 
there  has  been  in  the  United  States  a  continual  succession  of  decisions 
involving  the  tort  liability  of  charitable  institutions.  They  have  in  the 
main  been  confined  in  their  facts  to  cases  of  a  beneficiary,  paying  or 
non-paying,  of  such  an  institution,  suing  it  for  an  injury  caused  by  the 
negligent  act  of  an  ordinary  servant,  an  injury  which  would  in  the  case 
of  an  ordinary  person,  corporate  or  natural,  be  considered  a  breach  of 
the  duty  arising  from  the  doctrine  of  respondeat  superior.  The  unani- 
mity of  opinion  exempts  the  charity  in  such  cases,  i  Columbia  Law 
Review  485;  Parks  v.  N.  H^.  Univ.  (iqo^)  218  l\\.  ^81.  In  only  one  case 
of  this  nature  did  the  facts  involve  exemption  from  a  more  extensive 
duty — that  of  Downes  v.  Harper  Hospital  (1894)  loi  Mich.  555,  in  which 
the  corporation  was  exempted  from  the  duty  of  providing  a  safe  place 
for  one  of  its  patients  who  was  injured  through  the  failure  of  the  mana- 
gers to  make  such  provision.  The  case,  however,  does  not  seem  to 
recognize  the  distinction  between  such  a  duty,  a  failure  in  which  would 
ordinarily  constitute  corporate  negligence,  and  the  other  duty  by  which 
the  negligence  of  a  servant  is  imputed  to  the  corporation,  but  rests  its 
decision  on  the  broad  ground  of  non-liability  for  the  tortious  acts  of 
servants.  The  case  of  Fire  Ins.  Patrol  v.  Boyd  (1888)  120  Pa.  624,  does 
also,  it  is  true,  involve  the  question  of  a  more  extensive  exemption  than 
that  above  stated,  the  injured  party  being  a  third  person  and  not  a  bene- 
ficiary, but  the  decision  is  partly  put  on  the  ground  that  the  institution 
was  of  a  class  well  recognized  as  governmental  agencies,  as  to  whom  the 
doctrine  of  respondeat  superior  is  entirely  inapplicable  for  distinct  rea- 
sons. Burdick  on  Torts  113.  It  is  hard  to  see  why  any  other  ground 
was  sought,  and  the  authorities  cited  for  its  exemption  as  a  charitable 
institution  are  almost  exclusively  cases  involving  the  former  question. 
The  case  cannot,  therefore,  be  considered  as  an  authority  for  the  propo- 
sition advanced. 

In  view  of  the  narrowness  of  the  actual  decisions  in  the  past  it  is 
necessary,  in  order  to  determine  whether  the  same  result  should  logically 


354  COLUMBIA   LAW  REVIEW. 

be  reached  in  cases  involving  different  issues,  to  determine  the  basis 
upon  which  the  exception  rests  by  an  examination  of  the  reasoning  and 
dicta  contained  in  the  decisions.  Three  apparently  distinct  theories 
have  been  advanced.  By  one  set  of  cases  the  theory  advanced  is  the 
absolute  inviolability  of  the  trust  funds,  held  by  these  institutions. 
Perry  v.  House  of  Refuge  (1884)  63  Md.  20;  Haas  v.  Missionary  Society 
(1893)  6  N.  Y.  Misc.  281 ;  see  also  Fire  Ins.  Patrol  v.  Boyd,  supra.  This 
doctrine  has,  however,  been  denied  in  at  least  two  cases,  Hearns  v. 
Waterhury  Hospital  (1895)  ^  Conn.  98;  Powers  v.  Mass.  Horn.  Hospital 
(1901)  109  Fed.  294,  though  the  courts  seemingly  did  not  agree  in  the 
theories  respectively  advanced.  The  Connecticut  court  bases  the  non- 
liability on  the  inapplicability  of  the  arbitrary  doctrine  of  respondeat 
superior  to  such  cases.  The  principle  is  derived  from  the  opinion  that, 
while  the  corporate  trust  funds  should  be  liable  for  torts  which  are  due 
to  the  corporation's  lack  of  care,  they  should  not  be  mulcted  for  acts  over 
which  the  corporation,  as  such,  has  no  direction,  the  personal  wrongful 
neglect  of  a  servant  whom  it  has  selected  with  due  care.  The  opinion 
contains  an  intimation  that  its  contention  would  be  even  stronger  if  the 
exemption  was  confined  to  cases,  where,  as  here,  a  beneficiary  is  the 
injured  party,  a  limitation  which  is  intimated  in  other  opinions.  Corheti 
V.  St.  Vincent's  School  (N.  Y.  1903)  79  App.  Div.  334;  Parks  v.  N.  W. 
Univ.,  supra.  The  opinion  of  Judge  Lowell  in  the  federal  case,  while 
viewing  the  situation  from  a  different  standpoint,  will,  if  also  taken 
with  the  intimation  contained  therein,  be  seen  to  impose  similar  limita- 
tions to  that  suggested  in  the  Connecticut  case.  The  main  burden  of 
the  opinion  is  that  the  exemption  of  a  charitable  institution  from  liability 
can  only  be  based  on  the  theory  of  an  assumption  of  risk  by  the  bene- 
ficiary, a  theory  which  at  first  blush  might  seem  to  exempt  the  institu- 
tions in  all  cases  where  the  beneficiary  is  the  injured  party  whether 
there  be  corporate  negligence  or  not.  On  closer  examination,  however, 
the  opinion  will  be  seen  to  contain  the  intimation  that  the  assumption 
is  confined  to  risks  of  the  personal  negligence  of  servants  and  not  of 
corporate  negligence.  The  two  cases  can  then  be  said  to  restrict  the 
exemption  to  the  limits  of  previously  decided  cases,  a  beneficiary  suing 
for  the  personal  negligence  of  a  servant. 

Three  recently  decided  cases,  involving  more  extensive  issues  than 
have  previously  been  presented,  are  interesting  as  respectively  adopting 
each  of  the  above  theories  and  applying  them  to  the  question  in  issue. 
In  Hewett  v.  Association  (1906)  73  N.  H.  556,  a  charitable  corporation 
was  held  liable  to  a  nurse  for  the  injury  caused  her  by  the  failure  of  its 
manager  to  inform  her  of  the  contagious  character  of  a  patient's  disease. 
The  court  expressly  adopting  the  doctrine  of  Hearns  v.  IVaterhury  Hos- 
pital, supra,  distinguishes  the  non-delegable  duty  in  which  the  corpora- 
tion has  failed,  of  exercising  due  care  to  servants  and  the  duty  arising 
from  the  doctrine  of  respondeat  superior,  holding  the  non-liability  of 
charities  extends  to  the  latter  but  not  to  the  former  duty.  In  Missouri, 
on  the  other  hand,  a  hospital  was  held  exempt  from  liability  to  a  patient, 
not  only  for  the  personal  negligence  of  a  nurse,  but  also  "for  its  own 
negligence  in  selecting  an  incompetent  employee."  Adams  v.  University 
Hospital  (1907)  99  S.  W.  453.    The  result  reached,  though  opposed  to 
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dicta  in  a  number  of  previous  cases,  McDonald  v.  Mass.  Gen.  Hospital 
(1876)  120  Mass.  432;  Union  Pac.  Ry.  v.  Artist  (1894)  60  Fed.  365; 
Van  Tassel  v.  Manhattan  Hospital  (i8qi)  15  N.  Y.  Supp.  621,  is  a  logical 
application  of  the  first  doctrine  outlined  above  [of  the  absolute  inviolability 
of  trust  funds],  and  the  case  is  especially  interesting  because  of  the  recogni- 
tion by  the  court  of  the  distinction  not  seen  in  Downes  v.  Harper  Hospital, 
supra,  between  corporate  negligence  and  that  of  servants.  The  reasoning 
of  the  court  would  go  so  far  as  to  exempt  a  charity  from  liability  for  all 
torts  of  whatever  nature.  In  Michigan  the  Downes  case  has  been  ex- 
pressly limited  by  an  application  in  a  recent  decision  of  the  rule  laid 
down  in  Powers  v.  Mass.  Horn.  Hospital,  supra.  Bruce  v.  Central  etc. 
Church  (1907)  1 10  N.  W.  951.  It  was  held  that  a  charitable  institution 
was  liable  to  the  employee  of  a  contractor  for  an  injury  caused  by  a  defect 
in  a  scaffold  furnished  by  the  institution.  The  court  determines  "that 
the  principle  of  non-liability  recongized  in  the  Downes  case  is  limited  in 
its  application  to  those  who  are  beneficiaries  of  a  charitable  trust."  The 
situation  in  Michigan  would,  therefore,  seem  to  be  that  a  corporation  is 
exempt  from  all  liability,  to  a  beneficiary,  in  tort,  but  liable  in  all  cases  to 
third  parties.  All  three  cases  are  especially  interesting  as  involving  the 
question  of  the  exemption  of  charitable  corporations  from  duties,  a  failure 
in  which  would  ordinarily  constitute  corporate  negligence.  See  Burdick 
on  Torts  115,  116.  The  result  reached  in  the  Missouri  case  in  holding 
the  corporation  exempt  in  such  a  case  is  directly  supported  in  the  United 
States  only  by  the  Downes  case  and  its  theoretical  basis,  the  inviolability 
of  charitable  trust  funds,  has  been  successfully  assailed.  Powers  v.  Mass. 
Horn.  Hospital,  supra,  300  et  seq.;  see  1  Columbia  Law  Review  485;  9 
Harv.  Law  Rev.  543.  Discarding  the  unlimited  rule  of  this  case  and  even 
the  narrower  rule  of  the  Michigan  courts,  and  adopting  the  general 
theory  advanced  by  the  Hearns  case  and  applied  by  the  first  principal 
case,  that  the  exemption  is  based  on  an  exception  to  the  rule  of  respondent 
superior,  Corheti  v.  St.  Vincent's  School,  supra  (semble);  see  i  Columbia 
Law  Review  485;  12  Harv.  Law  Rev.  128,  the  question  still  remains 
whether  the  further  limitation  derived  from  Lowell's  opinion  shall  be 
applied;  or  shall  a  charitable  institution,  like  a  government  body, 
be  exempt  to  a  third  person  as  well  as  to  a  beneficiary  for  the  personal 
negligence  of  servants.  The  only  case.  Fire  Ins.  Patrol  v.  Boyd,  supra, 
directly  answering  this  question  in  its  opinion  was  one  where  the  institu- 
tion was  admittedly  a  governmental  body  and  therefore  is  not  authorita- 
tive.    The  intimations  in  other  cases  seem  to  favor  the  limitation. 


Application  of  Insurance  Money  to  Interest  on  Mortgage. — 
In  view  of  the  generally  recognized  rule  that  the  proceeds  of  insurance 
effected  by  the  mortgagor  for  the  benefit  of  the  mortgagee  take  the  place 
of  the  security,  Gordon  v.  Ware  Savings  Bank  (1874)  115  Mass.  588; 
Connecticut  Insurance  Co.  v.  Scammon  (1880)  4  Fed.  263;  Fergus  v.  IVil- 
marth  (1886)  1 17  111.  542;  Naquin  v.  Texas  Investment  Association  (1902) 
95  Tex.  313,  the  question  raised  by  a  recent  case  in  Vermont  is  an  inter- 
esting one.  A  $1200  mortgage  for  six  years  at  6  per  cent,  was  given  on 
property  insured  by  the  mortgagor  for  the  benefit  of  the  mortgagee. 
The  first  year's  interest  was  paid,  and  shortly  thereafter,  on  a  partial 
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loss  by  fire,  $247.50  was  paid  to  the  mortgagee  by  the  insurer.  The 
residue  of  the  property,  after  the  fire,  was  not  adequate  security  for  the 
mortgage.  The  mortgagor  having  failed  to  pay  the  second  annual  interest, 
the  mortgagee  brought  suit  to  foreclose  the  entire  mortgage.  The  mort- 
gagor claimed  that  the  insurance  money  should  be  applied  to  pay  this 
installment  of  interest,  which  application  would  leave  nothing  due  on  the 
mortgage,  and  hence  would  prevent  foreclosure.  But  the  mortgagee 
claimed  that  he  should  be  allowed  to  hold,  as  trustee,  the  insurance  money, 
as  collateral,  until  the  maturity  of  the  debt;  or  he  was  willing  to  waive 
his  right  not  to  be  compelled  to  receive  partial  payments  before  the 
maturity  of  the  debt  and  apply  this  money  directly  to  the  reduction  of 
the  interest-bearing  principal.  It  was  apparent  that  if  the  mortgagor's 
claim  were  to  be  allowed  in  this  case,  the  interest  as  it  fell  due  during  the 
five  years  until  the  principal  was  payable  might  exhaust  this  fund  of 
$247.50,  so  that  at  the  end  of  that  time  the  security  would  be  as  much 
depreciated  in  value  as  if  no  insurance  at  all  had  been  placed  on  the 
property  by  the  mortgagor — an  application  of  the  insurance  money  that 
would  hardly  be  said  to  be  "for  the  benefit  of  the  mortgagee."  The 
decision,  however,  was  in  favor  of  the  mortgagor's  right  to  such  applica- 
tion, and  the  petition  for  foreclosure  was  dismissed.  Thorp  v.  Croto 
(1907)  65  Atl.  562. 

The  court  relied  on  the  doctrine  that  "the  mortgagee,  receiving  money 
on  a  fire  insurance  policy  procured  by  the  mortgagor  for  his  benefit,  must 
apply  that  money  on  the  debt  as  it  falls  due."  See  iq  Cyc.  885; 
Thomas,  Mortgages,  2nd  ed.,  §  555;  ist  ed.  p.  180;  Jones,  Mortgages, 
§§  409,  1 1 36,  and  cases  cited.  Though  this  statement  is  true,  it  should 
be  noted  that  the  security,  in  whatever  form  it  may  be,  such  as  the  pro- 
ceeds of  insurance  or  of  condemnation,  Brooks  v.  Hubbard  (1901)  73  Vt. 
122,  cannot  properly  be  applied  to  the  payment  of  the  debt  until  the 
maturity  of  the  principal,  as  is  indicated  by  the  fact  that  the  cases  cited  by 
the  court  or  elsewhere  in  support  of  its  doctrine  are  all  of  them  instances 
of  the  application  of  insurance  money  or  other  collateral  on  the  mortgage 
debt  only  after  maturity  of  the  principal.  Hunt  v.  Nevers  (1834)  15 
Pick.  500;  Concord  Insurance  Co.  v.  Woodbury  (1858)  45  Me.  447;  Stinch- 
field  V.  Milliken  (1880)  71  Me.  567;  Prouty  v.  Eaton  (1863)  41  Barb.  409; 
IVaring  v.  Loder  (1873)  53  N.  Y.  581 ;  Lewis  v.  Jewett  (1879)  51  Vt.  378; 
Insurance  Co.  v.  Marshall  (1892)  48  Kan.  235.  Therefore  the  doctrine 
adopted  by  the  court  seems  to  have  no  application  to  the  principal  case. 

Since  the  interest,  if  unpaid  and  allowed  to  accumulate  until  maturity, 
would  be  paid  out  of  the  security,  it  may  be  argued  that  the  mortgagee 
is  not  injured  by  an  application  of  the  security  to  interest  as  it  falls 
due.  But  forcing  the  mortgagee  to  such  an  application  of  the  security 
clearly  deprives  him  of  the  right  given  by  the  conventional  clause — 
apparently  invoked  by  the  mortgagee  in  the  principal  case — that  "on 
default  in  the  payment  of  any  installment  of  interest,  the  whole  debt 
shall  become  due  and  payable  and  may  be  foreclosed  at  the  option  of 
the  mortgagee" — ^the  right,  namely,  to  prevent,  by  timely  foreclosure, 
more  than  one  installment  of  interest  being  added  to  the  debt  which  is 
secured  by  the  mortgaged  property,  or,  in  other  words,  to  prevent  the 
application  of  the  security  to  more  than  one  installment  of  interest. 
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The  interest  of  the  mortgagee  in  the  collateral  security  is  simply  that  the 
ratio  between  his  debt  and  the  value  of  his  security  shall  not  be  varied: 
that  his  debt  shall  not  increase,  nor  his  security  diminish.  One  term  of 
the  ratio,  the  debt,  is  taken  care  of  by  this  clause  in  the  mortgage  contract 
allowing  of  a  check  to  its  accumulation  by  a  foreclosure  as  soon  as  interest 
begins  to  be  defaulted.  The  other  term  of  the  ratio,  the  security,  is  kept 
constant  by  the  law  which  prohibits  the  mortgagor  from  impairing  the 
value  of  the  mortgaged  property  as  security,  yan  Pelt  v.  McGraw  (1850) 
4N.  Y.  no. 

The  principal  case,  then,  looked  at  as  allowing  the  mortgagor  to  apply 
the  insurance  money  on  that  which  is  not  yet  part  of  the  principal  debt  on 
which  the  security  may  be  applied,  may  be  said  to  take  away,  to  that 
extent,  the  legal  right  of  the  mortgagee  that  the  mortgagor  shall  not 
waste  the  mortgaged  property;  or,  looked  at  as  allowing  more  than  one 
installment  of  interest  to  be  added  to  the  principal  debt,  it  is  taking  away 
the  mortgagee's  contract  right  to  limit  these  additions  to  the  debt  to  one 
installment  of  interest.  The  principal  case,  therefore,  is  a  clear  departure 
from  the  view  that  insurance  money  is  to  be  regarded  as  taking  the  place 
of  the  security,  in  all  respects. 


Modern  Extension  of  the  Remedy  of  Injunction. — Since  the 
days  when  Lord  Hardwicke  refused  to  enjoin  the  operation  of  a  smallpox 
hospital  because  if  it  was  a  public  nuisance  the  remedy  lay  by  informa- 
tion, Baines  v.  Baker  (1752)  Ambler  158,  and  Turner,  L.  J.,  in  the  case 
of  Attorney  General  v.  Sheffield  Co.  (1852)  3  De  G.  M.  &  G.  304,  320, 
enunciated  the  oft  reiterated  principle  that  equity  interferes  by  injunction 
only  to  protect  property  rights,  the  fabric  of  that  doctrine  has  been 
pierced  with  exceptions  especially  in  favor  of  the  national  and  state 
governments  of  this  country.  It  is  believed  that  the  following  is  a  fairly 
representative  analysis  of  the  American  cases  not  involving  the  violation 
of  a  property  right,  in  which  the  jurisdiction  by  injunction  at  the  instance 
of  the  State  has  been  recognized  independent  of  statute:  To  restrain 
corporations  from  committing  ultra  vires  acts  against  the  public  interests, 
e.  g.,  charging  more  than  the  rates  fixed  by  law,  Attorney  General  v.  Ry. 
Cos.  (1874)  35  Wis.  425;  purchasing  a  parallel  or  competing  line,  L.  2r 
N.  R.  R.  V.  Commonwealth  (1895)  97  ^Y-  ^75'  Penna.  R.  R.  v.  Common- 
wealth (Pa.  1886)  7  Atl.  374;  combining  arbitrarily  to  raise  the  price 
of  coal,  Stockton  v.  Central  R.  R.  (1892)  50  N.  J.  Eq.  52.  To  restrain 
the  establishment  of  a  millpond  near  a  public  schoolhouse,  to  the  injury 
of  the  health  of  the  school  children.  Bell  v.  Blount  (N.  C.  1826)  4  Hawks 
384;  Attorney  General  V.  Hunter  (N.  C.  1826)  i  Dev.  Eq.  12.  To  prevent 
the  trustees  of  a  state  lottery  from  contracting  in  excess  of  their  authority. 
State  v.  Maury  (185 1)  2  Del;  Ch.  141.  To  restrain  a  sheriff  from  making 
an  illegal  sale  of  liquors.  Fears  v.  State  (Ga.  1897)  29  S.  E.  463.  To 
restrain  the  continuance  of  an  illegal  liquor  saloon.  State  v.  Crawford 
(1882)  28  Kan.  726.  To  prevent  the  occurrence  of  a  prize-fight.  Columbian 
Athletic  Club  v.  State  (1895)  '43  'nd.  98;  State  v.  Hobart  (1901)  8  Ohio 
N.  P.  246.  To  prevent  a  partisan  Board  of  Elections  from  perpetrating 
election  frauds.    People  v.  Tool  (Colo.  1905)  86  Pac.  224.     The  decision 


358  COLUMBIA   LAW  REVIEW. 

in  In  Re  Debs  (1894)  158  U.  S.  564,  although  rested  by  the  court  upon 
the  broad  proposition  that  "Every  government,  entrusted,  by  the 
very  terms  of  its  being,  with  powers  and  duties  to  be  exercised  and 
discharged  for  the  general  welfare,  has  a  right  to  apply  to  its 
own  courts  for  any  proper  assistance  in  the  exercise  of  the  one  and 
the  discharge  of  the  other,"  clearly  involves  also  a  threatened  invasion  of 
the  government's  property  rights  in  the  mails. 

A  case  recently  decided  in  Arkansas  presents  an  interesting  example 
of  the  reluctance  of  some  courts  to  sanction  this  departure  of  equity 
from  the  rigid  jurisdiction  to  protect  property  rights.  The  defendants 
were  conducting  a  poolroom  openly,  but  not  in  a  disorderly  manner. 
The  attorney-general  applied  for  an  injunction;  but  it  was  refused  on 
the  ground  that,  conceding  a  poolroom  to  be  a  public  nuisance,  no  invasion 
of  property  rights  was  shown.  State  v.  Vaughan  (Ark.  1906)  98  S.  W. 
685;  see  also  People  v.  District  Court  (Colo.  1899)  58  Pac.  604.  On 
principle  there  seems  to  be  no  valid  reason  why,  once  having  recognized 
the  jurisdiction  by  injunction  in  any  case  where  no  property  right  was 
threatened,  the  equitable  remedy  should  not  within  constitutional  limits 
be  extended  to  every  case  in  which  the  commission  of  an  illegal  act 
would  be  injurious  to  the  people  generally.  It  is  true  that  the  jurisdic- 
tion of  equity  to  abate  public  nuisances  by  injunction  is  very  ancient, 
which  would  furnish  a  ground  for  the  millpond,  saloon  and  prize-fight 
cases  referred  to  above;  but  inasmuch  as  the  very  reason  for  the  existence 
of  the  remedy  by  injunction  was  the  protection  of  property  rights  from 
irreparable  harm,  and  a  public  nuisance  was  only  one  of  many  occasions 
for  its  employment,  it  seems  an  undue  refinement  to  restrict  the  exercise 
of  this  beneficial  writ  to  the  narrow  scope  of  public  nuisances,  after 
abandoning  the  fundamental  reason  for  invoking  it  at  all.  The  test  of 
protection  of  property  rights  once  laid  aside,  why  may  not  the  govern- 
ment make  use  of  injunctions  freely  "in  the  exercise  of  its  powers  and 
the  discharge  of  its  duties?"  In  Re  Debs,  supra.  If  the  people  have  a 
right  to  have  public  nuisances  suppressed,  independently  of  their  effect 
on  property  rights,  it  would  seem  only  a  short  step  to  the  proposition 
that  it  is  their  right  not  to  have  railroads  charge  illegal  tolls  or  pur- 
chase competing  lines  in  violation  of  law.  In  the  remarkable  case  of 
People  v.  Tool,  supra,  in  which  it  was  held  that  the  rights  of  the  people 
to  a  fair  election  (see  Ashby  v.  IVhite  (1703)  Ld.  Raym.  938)  would  be 
protected  by  injunction,  the  soundness  of  this  position  is  made  clear 
by  the  words  of  the  court:  "It  is  the  undoubted  duty  of  the  State  to 
preserve,  pure  and  unimpaired,  every  channel  through  which  powers 
are  exercised  necessary  for  the  protection  of  the  rights  and  liberties  of 
its  citizens.  *  *  *  The  rights  of  citizens  which  will  be  impaired  if 
the  frauds  threatened  are  committed,  are  of  the  most  vital  importance. 
*  *  *  These  acts  will  affect  the  entire  State.  Individuals  cannot 
invoke  the  power  of  a  court  of  equity  to  enjoin  these  acts,  but  the  State, 
in  its  sovereign  capacity  as  parens  patriae,  has  the  right  to  invoke  the 
power  of  a  court  of  equity  to  protect  its  citizens  when  they  are  incom- 
petent to  protect  themselves."  Indeed  the  momentous  decision  in  the 
Debs  case,  in  breaking  once  for  all  the  traditional  requirement  of  a  property 
right  to  ground  an  injunction,  has  pointed  the  way  for  an  expansion  of 
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equitable  jurisdiction  to  every  case  in  which  the  commission  of  illegal 
acts  would  work  injury  to  the  "rights  and  liberties"  of  the  people;  the 
only  limit  (aside  from  constitutional  considerations)  being  the  extent 
to  which  the  courts  will  define  those  rights  and  liberties.  Nothing, 
moreover,  is  to  be  gained  by  attacking  this  expansion  of  equity  on  con- 
stitutional grounds.  The  right  of  trial  by  jury  is  no  more  infringed  in 
cases  where  the  State  has  no  property  rights  to  protect  than  where  it 
has.  In  neither  event  does  punishment  for  contempt  of  the  injunction 
preclude  the  State  from  punishing  the  offender  for  the  same  act  as  a 
crime.  State  v.  Markuson  (1895)  5  N-  D.  147.  Statutes  authorizing 
injunctions  against  illegal  liquor  saloons  without  regard  to  injury  to 
property  have  been  sustained  without  a  single  exception  under  the  Federal 
and  State  Constitutions.  Eilenhecker  v.  District  County,  supra;  Carleton 
V.  Rugg  (1889)  149  Mass.  550;  Littleton  v.  Frit^  (1885)  65  la.  488;  State 
v.  Saunders  (1889)  66  N.  H.  39;  State  v.  Durein  (1891)  46  Kans.  695; 
State  V.  Mitchell  (1892)  3  S.  D.  223;  State  v.  Markuson,  supra. 


RECENT    DECISIONS. 


Admiralty — Damages — Apportionment. — The  libelant,  a  passenger  on 
defendant  ferryboat,  descended  from  his  carriage  and,  in  walking  forward 
on  the  boat,  fell  into  an  open  coal  hole  left  unguarded.  It  was  found 
that  there  was  negligence  on  the  part  of  the  boat,  but  that  the  libelant 
was  also  guilty  of  negligence.  Held,  the  libelant  should  be  awarded 
one-third  of  his  damages.  Oppenheini  v.  The  Lackawanna,  U.  S.  Dist.  Ct. 
S.  D.  N.  Y.  Feb.  1907.     See  Notes,  p.  352. 

Agency — Notice  to  Agent  is  Notice  to  Principal — Liability  of 
Carrier. — An  action  was  brought  against  a  common  carrier  for  the  com- 
munication of  smallpox  to  a  passenger  by  a  ticket  agent  who  knew  he 
had  smallpox.  Held,  since  the  knowledge  of  the  agent  was  the  knowledge 
of  the  carrier,  the  latter  was  liable  in  damages.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Raney  (Tex.  1907)  99  S.  W.  589. 

It  does  not  seem  that  the  defendant  was  held  liable  on  the  correct 
theory,  because  since  the  reason  for  charging  the  principal  with  knowledge 
is  that  the  agent  is  supposed  to  represent  the  interest  of  the  principal, 
Bunion  v.  Palm  (Tex.  1888)  9  S.  W.  182,  when  the  interest  of  the  agent  is 
adverse  to  that  of  the  principal,  as  in  the  principal  case,  the  knowledge 
of  the  former  is  not  imputed  to  the  latter.  Bunion  v.  Palm,  supra; 
Barnes  v.  Trenion  Gas  Lighi  Co.  (1876)  27  N.  J.  Eq.  33;  Innerariiy  v. 
Merchant's  Nat.  Bank  (1885)  139  Mass.  332.  The  right  conclusion  was, 
however,  reached  in  this  case,  for,  when  the  contract  of  carriage  is  entered 
into,  a  duty  arises  on  the  part  of  the  carrier  to  protect  the  passenger  from 
torts  at  the  hands  of  its  servants.  Savannah  Ry.  Co.  v.  Quo  (1897)  103 
Ga.  125;  Pittsburgh,  etc.,  Ry.  Co.  v.  Hinds  {1866)  53  Pa.  St.  512,  and 
it  was  a  wrongful  act  on  the  agent's  part  to  expose  himself  with  knowl- 
edge of  his  contagious  disease.  Smith  v.  Baker  (1884)  20  Fed.  709;  cf. 
Long  V.  Chicago  etc.  Ry.  Co.  (1892)  48  Kans.  28. 

Bankruptcy — Debts  Provable — Tort  Claims. — The  plaintiffs  brought 
a  bill  in  equity  to  have  their  claim  for  negligence  against  the  defendant, 
a  bankrupt,  liquidated  and  proved  against  the  estate.  Section  63a  of  the 
Bankruptcy  Act  enumerates  the  debts  provable  against  a  bankrupt's 
estate,  but  does  not  include  tort  claims  not  reduced  to  judgment.  Section 
63b  allows  unliquidated  claims  to  be  liquidated  under  the  direction  of  the 
court  and  thereafter  proved.  Section  17a  excepts  from  release  by  dis- 
charge in  bankruptcy  liabilities  for  several  specified  classes  of  torts,  not, 
however,  including  negligence.  Held,  that  as  63a  was  exclusive  and 
controlling,  the  claim  could  not  be  proved.  Brown  v.  United  Button  Co. 
(1907)  149  Fed.  49. 

The  court  admits  that  §§63  and  17  are  inconsistent,  §  17,  as  amended, 
assuming  that  torts  generally  are  provable — for  only  provable  debts  are 
dischargable — while  the  settled  construction  of  §  63  denies  any  supple- 
mentary force  to  paragraph  b  and  treats  paragraph  a  as  complete  and 
exclusive.  Dunbar  v.  Dunbar  (1902)  190  U.  S.  340,  350;  Crawford  v. 
Burke  (1904)  195  U.  S.  176,  186.  Inasmuch,  however,  as  §  63  is  devoted 
specifically  to  the  subject,  and  conforms  more  closely  to  the  commercial 
character  of  bankruptcy,  it  must  control,  even  as  against  the  later  amend- 
ment of  §  17.  For  a  careful  presentation  of  the  other  view,  necessarily 
weakened  by  the  principal  case,  see  Collier,  Bankruptcy,  4th  ed.,  442. 

Bankruptcy — Sec.  67E  of  Act  of  1898 — Present  Fair  Consideration. 
—Defendant  had  money  on  deposit  with  the  bankrupts,  substantially 
like  a  current  bank  account.  The  bankrupts,  with  intent  to  hinder  and 
defraud  other  creditors,  paid  this  account  without  any  demand  by  defend- 
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ant,  she  receiving  payment  without  knowledge  of  the  fraud.  Held,  that 
defendant  received  the  money  for  a  present  fair  consideration,  and  the 
payment  could  not  be  set  aside  by  the  trustee  under  §  t-je.  Wright  v. 
Sampler  (1907)  36  N.  Y.  L.  Jour.  No.  143. 

Section  6 ye  is  much  stricter  than  the  rule  in  equity.  It  requires  "a 
present  fair  consideration."  In  re  Sawyer  (1904)  130  Fed.  384.  Al- 
though a  person  who  receives  money  in  payment  of  a  debt  may  be  a 
holder  for  "valuable  consideration,"  N.  Y.  Pers.  Prop.  Law.  §  29,  in  an 
equity  suit,  yet  §  676  demands  a  present  consideration,  so  that  the  estate 
of  the  bankrupt  be  not  diminished  for  the  other  creditors.  Sherman  v. 
Liickhardt  (1903)  67  Kans.  682.  It  has,  however,  been  erroneously 
assumed  that  §  670  simply  reiterated  the  common  law  or  state  statutes, 
Congleton  v.  Schreihofer  (N.  J.  1903)  54  Atl.  144;  and  the  principal  case 
professed  to  be  governed  on  this  point  by  In  re  Block  (1905)  142  Fed. 
674,  but  in  that  case  the  court  held  only  that  §  67e  codified  the  common 
law  as  to  fraudulent  intent,  and  was  not  considering  the  question  of 
consideration.  The  purpose  of  the  entire  Act  would  have  been  best 
effectuated  in  the  principal  case  by  holding  that  the  defendant  did  not 
receive  the  money  for  a  present  fair  consideration. 

Carriers — Employees  as  Passengers. — A  workman  employed  by  the 
defendant  was  riding  home  from  work  on  the  defendant's  car  on  a  free 
ticket  given  him  in  accordance  with  a  custom  of  the  defendant,  but  not 
furnished  as  part  of  the  contract  of  service.  Held,  that  he  was  a  passenger. 
Traction  Co.  v.  Romans  (Ind.  1907)  79  N.  E.  1068. 

The  courts  on  this  question  are  in  irreconcilable  conflict.  lonne  v, 
Ry.  Co.  (1899)  21  R.  I.  452;  Seaver  v.  Ry.  Co.  (i860)  14  Gray  466;  Mc- 
Nulty  V.  Ry.  Co.  (1897)  182  Pa.  St.  479.  Since  there  seems  to  be  no 
doubt  that  an  employee  furnished  with  a  pass  good  at  all  times  and 
riding  on  it  for  recreation  is  a  passenger,  Whitney  v.  Ry.  Co.  (1900)  102 
Fed.  850;  Doyle  v.  Ry.  Co.  (1894)  162  Mass.  66,  there  would  appear  to  be 
little  reason  for  not  holding  an  employee  a  passenger  where  the  transpor- 
tation is  only  to  and  from  work;  for,  ordinarily,  if  the  employee  is  not 
under  the  direction  of  or  performing  duties  for' the  carrier,  he  is  scarcely 
to  be  considered  as  in  the  carrier's  service,  whether  riding  in  the  car  or 
sitting  at  home.  Cases  where  the  circumstances  show  that  theemplo\-ee's 
time  for  travel  is  regarded  as  part  of  the  time  of  employment  are  excep- 
tional. Vick  V.  Ry.  Co.  (1884)  95  X.  Y.  267.  Whether  the  transporta- 
tion arrangement  forms  part  of  the  contract  of  service,  if  material  at  all, 
would  only  strengthen  the  employee's  case  as  indicating  the  existence  of  a 
consideration  in  labor  given  for  his  carriage.  Doyle  v.  Ry.  Co.  (1896) 
166  Mass.  492;  see  Peterson  v.  Traction  Co.  (1900)  23  Wash.  615,  645. 
Even  if  the  carrier  could  by  such  a  contract  escape  treating  the  employee 
as  a  passenger,  Wright  v.  Ry.  Co.  (1898)  122  N.  C.  852;  B.  &  O.  Ry.  'Co. 
V.  Clapp  (1904)  35  Ind.  App.  403,  the  soundness  of  the  principal  case, 
where  no  contract  of  the  sort  was  proved,  is  unimpaired. 

Conflict  of  Laws — Jurisdiction  to  Appoint  Guardian  of  the  Per- 
son.— A  father  and  his  infant  child  domiciled  in  Louisiana  and  the 
divorced  wife,  and  mother,  domiciled  in  Kentucky,  all  happening  to  be 
temporarily  in  Texas,  the  wife  petitioned  a  Texas  court  to  award  her 
the  custody  of  the  child.  Held,  that  a  Texas  court  did  not  have  juris- 
diction.    Lanning  v.  Gregory  (Tex.  1907)  99  S.  W.  542.     See  Notes,  p. 348. 

Constitutional  Law — Amendment  of  Constitution — Mandatory  or 
Directory  Provisions.  —  The  constitution  of  Nebraska  required  that, 
when  proposed  amendments  thereto  are  submitted  to  a  vote  of  the 
people,  said  proposed  amendments  shall  be  "published  at  least  once  each 
week  in  at  least  one  newspaper  in  each  county  where  a  newspaper  is  pub- 
lished for  three  months  immediately  preceding  the  next  election  of 
senators  and  representatives."  These  requirements  were  substantially 
observed  but  the  proposed  amendment  was  not  published  in  one  of 
the  counties  during  one  of  the  prescribed  weeks.     It  was  approved  by  a 
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majority  of  the  electors.  Held,  that  the  will  of  the  people  should  not  be 
defeated  by  an  unsubstantial  non-compliance  with  self-imposed  limita- 
tions which  are  merely  directory.  State  v.  Winnett  (Neb.  1907)  no  N.  W. 
1113. 

While  the  question  as  to  whether  constitutional  provisions  should 
ever  be  construed  as  directory  merely  is  usually  confined  in  each  case  to  a 
specific  provision,  the  weight  of  authority  seems  to  favor  construing  them 
as  uniformly  mandatory.  Cooley,  Const.  Lim.  7th  Ed.  114;  Collier  v. 
Frierson  (1854)  24  Ala.  100;  State  v.  Rogers  (1875)  10  Nev.  250;  Green- 
castle  V.  Black  (1854)  5  Ind.  557,  566.  The  decision  in  the  principal  case 
is  in  line  with  the  minority  view,  Washington  v.  Page  (1854)  4  Cal.  388; 
Miller  v.  State  (1854)  3  Oh.  St.  475,  and  while  on  its  particular  facts  it 
seems  unobjectionable  practically,  it  supports  a  principle  which  is  funda- 
mentally dangerous.     Cooley,  supra,  214. 

Constitutional  Law — Double  Jeopardy — Several  Counts  Pertain- 
ing TO  one  Transaction. — The  defendant  had  in  his  possession  a  check 
payable  to  himself  which  he  was  under  obligation  to  cash  and  pay  the 
proceeds  to  his  principal.  He  cashed  the  check  and  embezzled  the 
proceeds.  On  an  indictment  containing  two  counts,  one  charging  him 
with  the  embezzlement  of  the  money,  the  other  with  the  embezzlement 
of  the  check,  he  was  convicted  as  to  the  first  count.  On  appeal  from  the 
conviction  he  was  granted  a  new  trial.  Held,  on  retrial  he  could  be  tried 
on  the  two  counts.     People  v.  Peck  (Mich.  1906)  no  N.  W.  495. 

An  indictment  which  charges  one  transaction  may  contain  several 
counts  varied  to  meet  different  phases  of  proof.  State  v.  Harris  (1890) 
106  N.  C.  682.  It  would  seem  that  since  each  count  contains  a  separate 
offense,  Dealy  v.  U.  S.  (1893)  152  U.  S.  539;  Aaron  v.  State  (1863) 
39  Ala.  75,  88,  a  conviction  on  one  of  these  counts  would  be  an  acquittal 
on  the  others.  Indistinguishable  in  principle  are  cases  in  which  there 
is  a  conviction  on  a  lesser  crime  included  in  a  greater  charged  in  the 
indictment,  which  conviction  is  in  logic  and  by  the  great  weight  of  author- 
ity, 6  Columbia  Law  Review  261,  an  acquittal  of  the  greater  crime. 
Contra,  Trono  v.  U.  S.  (1905)  199  U.  S.  521.  The  court  in  the  principal 
case  by  its  decision,  and  its  admission  that  the  Trono  case  is  not  in  force 
in  its  jurisdiction,  but  that  on  such  cases  its  law  is  in  accord  with  the 
weight  of  authority,  takes  an  inconsistent  attitude  which  is  defensible 
only  because  it  conforms  with  the  prevailing  tendency  to  disregard 
technicalities  in  criminal  cases. 

Constitutional  Law — Due  Process  of  Law — Statute  Compelling 
Railroads  to  Build  Sidetracks. — A  statute  in  South  Carolina  provided 
that  railroad  companies  should,  upon  application  of  private  enterprises 
located  within  one-half  mile  of  the  railroad,  furnish  sidetracking  facilities 
to  such  enterprises,  the  cost  of  building  such  sidetracks  to  be  paid  by 
these  enterprises,  but  repaid  by  the  railroad  companies  in  annual  install- 
ments of  20  per  cent,  of  the  freight  collected.  Held,  the  statute  was 
unconstitutional.  Mays  v.  Seaboard  Air  Line  Ry.  Co  (S.  C.  1906)  56  S. 
E.  30. 

While  common  carriers  are  bound  to  provide  adequate  facilities 
for  loading  and  unloading  goods,  Covington  Stockyards  Co.  v.  Keith  (1891) 
139  U.  S.  128;  Hutchison,  Carriers,  2nd  ed.,  §  29sd,  and  under  modern 
industrial  conditions,  sidetracks  aid  greatly  and  often  are  almost  abso- 
lutely essential  in  such  loading  and  unloading,  no  case  has  gone  so  far  as 
to  hold  these  a  part  of  the  adequate  facilities  which  a  railroad  is  under 
duty  to  provide.  These  are  mere  favors  granted  by  the  railroad  within 
its  discretion.  Jones  v.  Newport  News  etc.  Co.  (1895)  65  Fed.  736.  In 
the  principal  case,  therefore,  the  statute  in  requiring  the  railroad  to  use 
its  earnings  in  building  sidetracks  deprived  the  railroad  of  property 
without  due  process  and  was  void.  Obviously,  the  case  would  have 
been  different  had  the  statute  provided  that  railroads  must  not  dis- 
criminate between  enterprises  in  substantially  similar  circumstances  in 
furnishing  such  facilities.  See  Ballentine  v.  Railroad  (1867)  40  Mo.  491: 
6  Columbia  Law  Review  451. 
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Constitutional  Law — Federal  Jurisdiction — Diverse  Citizenship. 
— An  insolvent  Pennsylvania  corporation  desired  to  have  a  bill  for  a 
receiver  brought  in  the  federal  court  and  to  that  end  assigned  some  of 
its  securities  to  a  resident  of  New  Jersey  who  gave  no  consideration 
therefor  except  his  agreement  to  bring  the  bill  for  a  receiver.  Held,  one 
justice  dissenting,  although  the  assignment  was  apparently  absolute 
the  complainant's  interest  in  the  matter  was  infinitesimal  and  the  real 
interest  in  the  suit  remained  in  the  assignor  and  the  assignment  was 
therefore  a  sufficient  fraud  upon  the  court's  jurisdiction  to  defeat  it. 
Krieder  v.  Cole  (C.  C.  A.  3rd  C.  1907)  149  Fed.  647.     See  Notes,  p.  350. 

Contracts — Restraint  of  Trade — Articles  Made  under  Secret 
Process. — The  plaintiff  made  a  medicine  under  a  secret  process  and 
sold  it  under  a  trade  name,  viz.,  "Peruna,"  to  those  wholesalers  only 
who  had  agreed  to  resell  to  certain  retailers  only.  The  defendant  witn 
knowledge  of  such  contracts  had  fraudulently  induced  certain  whole- 
salers to  sell  him  "  Peruna  "  in  violation  of  their  contracts  with  the  plaintiff 
who  asked  an  injunction  against  the  defendant's  inducing  wholesalers 
to  break  their  contracts  with  the  plaintiff  and  selling  the  "Peruna"  SD 
obtained.  Held,  the  contracts  were  not  such  reasonable  restraints  as 
equity  would  protect,  articles  made  by  secret  processes  not  being  entitled 
to  exemption  from  the  laws  as  to  restraint  of  trade.  John  D.  Park  & 
Sons  Co.  V.  Hartman  (1907)  Cir.  Ct.  App.  6th  Circuit. 

A  trade  secret  protects  its  owner  only  against  those  who  have  learned 
the  secret  under  a  contractual  or  confidential  obligation.  Tabor  v. 
Hoffman  (1889)  118  N.  Y.  31;  Chadwick  v.  Covell  (1890)  151  Mass.  190. 
One  who  fraudulently  induces  another  to  break  his  contract  may  be 
restrained  by  injunction,  Nashville  Ry.  Co.  v.  M'Connell  (1897)  82  Fed. 
65;  Board  of  Trade  v.  Christie  etc.  Co.  (1905)  198  U.  S.  236,  but  the 
contract  must  be  shown  to  be  in  reasonable  restraint  of  trade,  U .  S.  v. 
Addyston  etc.  Co.  (1898)  85  Fed.  271,  or  outside  of  such  rules  as  in  the 
case  of  contracts  as  to  patented  articles  or  trade  secrets.  Bement  v. 
National  Harrow  Co.  (1902)  186  U.  S.  70.  In  distinguishing  between 
trade  secrets  and  articles  produced  under  trade  secrets  the  court  dis- 
regards or  disapproves  of  former  authorities,  Dr.  Miles  Medical  Co.  v. 
Piatt  (1906)  142  Fed.  606;  Dr.  Miles  Medical  Co.  v.  Jayne  Drug  Co.  (1906) 
149  Fed.  838;  Garst  v.  Charles  (1905)  187  Mass.  144,  on  the  theory  that 
freedom  of  traffic  in  the  articles  produced  under  a  secret  process  is  con- 
sistent with  the  value  of  the  process  since  it  does  not  involve  exposure 
of  the  secret. 

Corporations — Right  to  Acquire  their  Own  Stock — Creation  of 
Treasury  Stock  not  a  Legitimate  Corporate  Purpose. — The  prose- 
cuting corporation  gave  its  entire  issue  of  stock  to  a  subscribing  corpora- 
tion in  consideration  of  the  transfer  to  it  of  the  "rights  and  everything" 
of  the  latter  corporation  under  an  agreement  whereby  seventy-five  per 
cent,  of  the  stock  was  to  be  returned  for  the  creation  of  treasury  stock 
to  be  sold  as  fully  paid  and  non-assessable,  and  out  of  the  proceeds  working 
capital  for  the  new  corporation  was  to  be  secured.  The  corporation  hav- 
ing implied  power  to  acquire  its  stock  for  legitimate  corporate  purposes 
maintained  that  it  was  entitled  to  a  reduction  of  the  franchise  tax  to  the 
extent  of  the  stock  thus  acquired.  Held,  that  the  purpose  of  creating 
treasury  stock  under  these  circumstances  was  not  a  legitimate  corporate 
purpose.  Knickerbocker  Importation  Co.  v.  State  Board  of  Assessors,  March 
4th,  1907,  New  Jersey  Court  of  Errors  and  Appeals.     See  Notes,  p  346. 

Corporations — Right  to  Stock  Dividends  as  between  Life  Tenant 
and  Remainderman. — A  testatrix  gave  to  her  daughter  the  income  of 
corporate  stock  for  life  with  remainder  over  to  the  children  of  the  life 
tenant.  During  the  lifetime  of  the  daughter,  the  capital  stock  of  the 
corporation  was  increased  from  $400,000  to  $600,000,  and  a  stock  dividend 
was  issued  to  the  shareholders  to  represent  this  increased  stock.  Held, 
that  stock  dividends  are  presumptively  income  and  belong  to  the  life 
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tenant,  and  only  when  proved  to  represent  the  natural  increase  and 
growth  of  the  corporate  property  do  they  constitute  capital  and  go  to  the 
remainderman.  Kalbach  v.  Clark  (Iowa  1907)  no  N.  W.  599.  See 
Notes,  p.  344. 

Domestic  Relations — Contract  between  Husband  and  Wife. — 
The  plaintiff  made  a  separation  agreement  directly  with  the  defendant, 
her  husband,  without  the  intervention  of  a  trustee,  he  agreeing  to  pay 
her  $75  monthly.  A  suit  in  equity  was  brought  for  installments  which 
had  accrued  after  their  divorce  and  a  partition  of  their  property.  Held, 
that  any  equitable  defence  might  be  set  up,  and  hence  there  might  be  a 
reduction  in  the  monthly  payments  proportionate  to  the  decrease  in 
the  income  from  the  property  resulting  from  the  partition,  although  by 
the  agreement  he  was  not  entitled  to  such  reduction.  Buttlar  v.  Buttlar 
(N.  J.  1906)  65  Atl.  485. 

In  this  country,  separation  agreements,  with  or  without  a  trustee, 
are  binding  as  to  their  property  clauses,  i  Columbia  Law  Review 
555.  While  the  fiction  of  unity  makes  all  contracts  between  husband 
and  wife  void  at  law,  they  are  recognized  in  equity,  Wallingsford  v. 
Allen  (1836)  10  Pet.  583,  though  only  when  perfectly  fair  to  the  wife, 
Proetzel  v.  Schroeder  (1892)  83  Tex.  684;  Ireland  v.  Ireland  (1887)  43 
N.  J.  Eq.  311,  and  to  the  husband,  Ximines  v.  Smith  (1873)  39  Tex.  49, 
semble,  and  rescission  will  be  allowed  for  causes  insufficient  to  rescind 
common-law  contracts.  Hungerford  v.  Htmgerford  (1900)  161  N.  Y. 
550.  The  liability  does  not  rest  upon  grounds  of  contract,  Boland  v. 
O'Neil  (1899)  72  Conn.  217,  220,  but  arises  because  the  agreement,  al- 
though not  a  contract,  creates  an  equity.  Evans  v.  Evans  (1892)  93 
Ky.  510.  The  dictum  in  Buttlar  v.  Buttlar  (1898)  57  N.  J.  Eq.  645,  654, 
classing  it  as  a  legal  liability,  is  opposed  to  principle  and  autnority,  and 
the  principal  case  very  properly  disregards  it. 

Equity — Injunction — Indictable  Nuisance. — The  attorney-general 
of  the  State  of  Arkansas  sought  to  enjoin  the  defendants  from  operating 
a  poolroom.  Held,  no  injunction  would  be  granted,  since  no  property 
rights  were  threatened.  State  v.  Vaitghan  (Ark.  1906)  98  S.  W.  685. 
See  Notes,  p.  357. 

Equity — Public  Nuisance — Restraint  at  Suit  of  Private  Person. — 
The  defendants,  managing  a  large  department  store  in  New  York  City, 
were  about  to  construct  a  spur  leading  from  a  street  railway  into  their 
store,  for  the  purpose  of  running  electric  baggage  cars  over  it  at  night. 
The  plaintiff  lived  within  fifty  feet  of  the  place  where  the  tracks  were 
to  cross  the  sidewalk,  but  did  not  own  the  fee  of  the  street,  and  sought 
to  maintain  an  injunction  suit  on  the  ground  that  the  laying  of  the 
tracks  was  not  duly  authorized.  Held,  Ingraham  and  Laughlin  JJ. 
dissenting,  that  plaintiff  was  in  a  position  to  obtain  relief.  Hatfield  v. 
Straus  (1907)  102  N.  Y.  Supp.  934. 

A  private  person,  to  maintain  a  suit  for  the  restraint  of  a  public 
nuisance,  must  show  special  and  particular  injury,  4  Pomeroy,  Eq.  Jur. 
§  1350,  of  a  different  character  from  the  public  injury.  Wood,  Nuisance 
§  646,  or  amounting  in  itself  to  a  private  nuisance  to  the  plaintiff.  Yolo 
Cotmty  V.  Sacramento  (1868)  36  Cal.  193.  In  the  principal  case  the 
plaintiff's  property  was  situated,  at  a  considerable  distance  from  the 
spur,  on  a  street  through  which  electric  cars  were  continually  run,  and 
in  the  midst  of  a  great  city,  under  which  facts  the  case  would  not  seem 
to  present  the  requisites  for  equitable  relief  at  the  plaintiff's  suit.  Rhymer 
V.  Fretz  (1903)  206  Pa.  St.  230;  Osborn  v.  B'klyn  City  R.  R.  Co.  (1866) 
5  Blatch.  366;  Patterson  v.  Chic.  D.  &  V.  R.  R.  Co.  (1874)  75  111.  588. 
Cf.  Callanan  v.  Oilman  (1887)  107  N.  Y.  360. 

Evidence — Expert  Testimony  as  to  Value. — In  an  action  for  damages 
to  real  estate,  caused  by  the  operation  of  an  elevated  railway,  an  expert 
witness  testified  to   a   certain   percentage   of  increase  in   values  in  the 
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neighborhood,  and  that  the  value  of  property  along  the  line  of  the  railroad 
would  have  increased  in  the  same  proportion,  had  the  road  not  been 
built.  Held,  three  justices  dissenting,  that  the  introduction  of  such 
testimony  was  not  error.  Shaw  v.  A'.  Y.  El.  Ry.  Co.  (N.  Y.  1907)  79 
N.  E.  984. 

The  dissenting  judges  contended  that  expert  evidence  could  not  be 
admitted  as  to  the  value  of  neighboring  property  consistently  with 
Jamieson  v.  El.  Ry.  Co.  (1S95)  147  X.  Y.  322.  That  case  held  evidence, 
as  to  the  value  of  property  along  the  line  of  the  railroad  before  and 
after  the  construction  of  the  road  inadmissible  because  its  admission 
would  precipitate  a  number  of  collateral  issues,  citing  in  support  Gouge 
v.  Roberts  (1873)  53  N.  Y.  619;  Huntington  v.  AttriU  (1890)  118  N.  Y. 
365;  Matter  of  Thompson  (1891)  127  N.  Y.  463,  all  cases  holding  merely 
that  the  value  of  one  piece  of  property  could  not  be  admitted  as  evidence 
to  prove  the  value  of  other  property.  The  principal  case  is  clearly 
distinguishable  in  that  the  testimony  admitted  was  as  to  a  general  rise 
in  values.      See  Livingston  v.  ]\let.  Ry.  Co.  (1892)  18  N.  Y.  Supp.  203. 

Evidence — Hearsay — Declarations  Showing  Intent. — The  defendant 
was  on  trial  for  murder  committed  in  an  attempt  to  procure  an  abortion. 
The  defense  was  that  the  deceased  had  killed  herself  while  attempting 
to  commit  an  abortion  upon  herself.  To  support  this  defense  a  declara- 
tion of  the  deceased  made  more  than  a  year  before  her  death  to  the  effect 
that  she  had  just  committed  an  abortion  upon  herself  and  would  repeat 
the  operation  whenever  necessary  was  attempted  to  be  introduced  in 
evidence.  Held,  that  the  declaration  was  inadmissible.  Clark  v.  People 
(111.  1906)  79  N.  E.  941. 

In  a  prosecution  for  murder  whenever  the  defense  is  suicide,  or 
death  caused  by  the  deceased's  own  act,  the  intention  of  the  deceased 
to  commit  suicide  or  do  the  act  in  question  becomes  relevant,  for  what 
a  man  intends  to  do  he  is  likely  to  do.  3  Wigmore,  Ev.  §  1726.  State- 
ments by  the  deceased  that  he  has  such  intent  are  direct  evidence  of  his 
intent  and  when  offered  testimonially  by  a  third  party  should  be  ad- 
mitted. Coin.  V.  Trejethen  (1892)  157  Mass.  180;  Mutual  Life  Ins.  Co. 
V.  Hilbnan  (1891)  145  U.  S.  285.  The  principal  case  is  based  upon 
Siebert  v.  People  (1892)  143  111.  571,  itself  largely  decided  upon  the 
authority  of  Com.  v.  Felch  (1882)  132  Mass.  22  which  was  overruled  by 
Com.  v.  Trefethen,  supra.  Illinois  should  follow  the  lead  of  Massachusetts 
and  abandon  the  illogical  doctrine  of  Com.  v.  Felch. 

Evidence — Relevancy — Truth  of  Alleged  Statement. — The  de- 
fendant on  trial  for  murder  pleaded  self-defense  and  testified  that  he  had 
heard  before  the  killing  that  decedent,  a  police  officer,  had  clubbed  and 
injured  a  man  who  had  died  as  a  result.  The  State  attempted  to  prove 
that  the  man  died  from  other  causes.  Held,  the  evidence  was  admissible. 
Knapp  V.  State  (Ind.  1907)  79  N.  E.  1076. 

The  ruling  that  evidence  that  a  story  is  untrue  is  relevant  to  the 
issue  of  whether  or  not  it  was  told  is  not  without  precedent.  Common- 
wealth V.  Hourigan  (1889)  89  Ky.  305.  The  reasoning  is  that  since 
truth-speaking  is  the  usual  and  normal  occurrence,  it  follows  that  to 
prove  that  there  was  no  basis  in  fact  for  a  statement  tends  to  prove  that 
it  was  not  made.  This  reasoning  seems  sound.  In  practice,  however, 
various  motives  actuating  the  person  making  the  alleged  statement 
must  operate  so  generally  that  the  evidence  will  ordinarily  be  of  little 
or  no  probative  value,  and  would  only  tend  to  confuse  the  jury.  People 
V.  Thaw  (1907)  N.  Y.  Sup.  Ct. 

Mortgages  —  After  Acquired  Property  —  Bankruptcy  —  Prefer- 
ences.— An  Ohio  corporation  made  a  mortgage  of  present  and  after- 
acquired  property.  After  default,  a  year  later,  the  trustee  under  the 
mortgage  took  possession,  and  the  next  day  a  petition  in  involuntary 
bankruptcy  was  filed.     Held,  that  the  lien  of  the  mortgage  was  valid 


366  COLUMBIA    LAW  REVIEW. 

and  could  not  be  avoided  under  §  6oa  of  the  bankrupt  law  as  a  preference 
made  within  four  months.     Fisher  v.  Zollinger  (1906)   149  Fed.  54. 

As  to  the  property  in  possession  at  the  time  of  the  mortgage,  the 
taking  possession  by  the  trustee  under  the  mortgage  was  analogous  to  the 
recording  of  an  unrecorded  mortgage,  the  lien  being  good  between  the 
parties  in  both  cases,  and  the  taking  possession  or  the  recording  being 
material  only  to  cut  off  the  rights  accruing  to  third  parties.  Humphreys 
V.  Taiman  (1904)  198  U.  S.  91.  As  to  the  after-acquired  property,  the 
usual  doctrine  is  that  the  lien  becomes  effectual  in  equity  as  soon  as  the 
property  is  acquired,  a  novus  actus  interveniens  being  necessary  only 
to  complete  the  legal  lien;  and  by  taking  possession  the  trustee  under 
the  mortgage  does  not  create  the  lien,  but  simply  prevents  the  rights  of 
third  parties  from  intervening.  Chase  v.  Denny  (1881)  130  Mass.  568. 
The  lien  thus  becomes  effectual  by  the  operation  of  the  mortgage,  and 
relates  back  to  the  date  of  the  mortgage.  Peabody  v.  Landon  (1889) 
61  Vt.  318.  While  the  question  has  not  been  decided  in  Ohio,  the  courts 
would  probably  adopt  the  usual  doctrine,  see  Francisco  v.  Ryan  (1896) 
54  Ohio  St.  307,  and  since  the  federal  courts  follow  the  state  courts  as  to 
the  creation  of  the  lien,  Thompson  v.  Fairbanks  (1904)  196  U.  S.  516, 
the  act  of  the  trustee  under  the  mortgage  in  taking  possession  would  not 
seem  to  be  a  preference  under  §  60a. 

Mortgages — Insurance  by  Mortgagor  for  Benefit  of  Mortgagee — 
Application  of  Insurance  Money  on  Interest. — A  $1200  mortgage 
for  six  years  at  6  per  cent,  was  given  on  property  insured  by  the  mortgagor 
for  the  benefit  of  the  mortgagee.  The  first  year's  interest  was  paid,  and 
shortly  thereafter,  on  a  partial  loss  by  fire,  $247.50  was  paid  to  the  mort- 
gagee by  the  insurer.  The  residue  of  the  property,  after  the  fire,  was  not 
adequate  security  for  the  mortgage.  The  mortgagor  having  failed  to 
pay  the  second  annual  interest,  the  mortgagee  brought  suit  to  foreclose 
the  entire  mortgage.  The  mortgagor  claimed  that  the  insurance  money 
should  be  applied  to  pay  this  installment  of  interest,  which  application 
would  leave  nothing  due  on  the  mortgage,  and  hence  would  prevent  fore- 
closure. But  the  mortgagee  claimed  that  he  should  be  allowed  to  hold, 
as  trustee,  the  insurance  money,  as  collateral,  until  the  maturity  of  the 
debt ;  or  he  was  willing  to  waive  his  right  not  to  be  compelled  to  receive 
partial  payments  before  the  maturity  of  the  debt  and  apply  this  money 
directly  to  the  reduction  of  the  interest-bearing  principal.  Held,  the 
mortgagor  was  entitled  to  have  the  insurance  money  applied  on  the 
interest  due,  and  the  petition  for  foreclosure  should  be  dismissed.  Thorp 
V.  Croto  (Vt.  1907)  65  Atl.  562.     See  Notes,  p.  355. 

Nuisance — Public — Private  x\ction — Special  Damage. — The  de- 
fendant erected  and  maintained  a  wharf  and  buildings  on  navigable 
waters  without  the  required  statutory  license.  The  plaintiff  sought  to 
enjoin  their  maintenance  as  a  public  nuisance,  alleging  as  special  damage 
that  the  buildings  were  unsightly  and  decreased  the  value  of  her  summer 
residence  by  obstructing  the  view.  Held,  this  was  not  such  special 
damage  as  entitled  the  plaintiff  to  a  right  of  action.  Whitmore  v.  Brown 
(Me.  1906)  65  Atl.  516. 

Much  conflict  has  resulted  in  the  decisions  from  failure  to  correctly 
apply  the  test  that  the  injury  must  be  distinct  in  kind,  as  well  as  in  degree 
from  that  suffered  by  the  public,  to  entitle  a  private  person  to  maintain 
an  action  for  a  public  nuisance.  Dudley  v.  Kennedy  (1874)  63  Me.  465; 
Blackwell  v.  Old  Colony  Ry.  Co.  (1877)  122  Mass.  i.  The  damage 
alleged  by  the  plaintiff  satisfies  this  test,  but  fails  because  it  is  not  legal 
damage.  Mere  pecuniary  loss  is  not  sufficient.  There  must  be  an 
invasion  of  some  private  legal  right.  Swanson  v.  Mississippi  etc.  Co. 
(1890)  42  Minn.  532,  535.  The  right  of  view  is  not  claimed  as  an  ease- 
ment, which  in  this  country  could  only  arise  by  grant. 

Pleading  and  Practice — Amendment — Statute  of  Limitations. — 
The  plaintiff  sued  the   defendant   as   trustee   under  a  will.      Later  she 
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amended  her  complaint  whereby  she  sued  the  defendant  individually. 
The  defendant  pleaded  the  Statute  of  Limitations.  It  appeared  the 
statutory  period  had  expired  before  the  amendment,  but  after  the  be- 
ginning of  the  action.  Held,  that  the  Statute  ceased  to  run  when  the 
suit  was  first  brought  and  not  when  the  amendment  was  made.  Boyd  v. 
U.  S.  Trust  Co.  (N.  Y.  1907)  79  N.  E.  999. 

In  addition  to  permitting  a  change  of  nominal  parties,  which  is 
really  no  amendment.  Fuller  v.  Webster  Ins.  Co.  (1856)  12  How.  Pr. 
293,  the  New  York  courts  permit  amendments  changing  the  capacity 
in  which  parties  are  sued.  Tighe  v.  Pope  (1878)  16  Hun  180.  The 
latter  practice  is  illogical  because  in  contemplation  of  law  a  person  sued 
in  a  representative  capacity  is  different  from  that  person  sued  individually. 
In  the  former  case  that  which  is  recovered  comes  from  the  estate  which 
the  defendant  represents,  while  in  the  latter  it  comes  from  him  indi- 
vidually. See  Collins  v.  Hydorn  (1892)  135  N.  Y.  320;  Leonard  v. 
Pierce  (1905)  182  N.  Y.  431;  Erskine  v.  Mcllrath  (1895)  60  Minn.  485. 
Therefore  the  practice  should  be  restricted,  and  the  ordinary  incidents 
of  amendments  as  to  the  Statute  of  Limitations  should  not  apply.  The 
principal  case  cannot  be  upheld. 

Pleading  and  Practice — Equity — Discovery  of  Stockholders' 
Addresses. — An  action  was  brought  against  two  hundred  and  forty 
defendants,  stockholders  of  a  corporation,  to  compel  the  payment  of 
unpaid  subscriptions.  A  proceeding  was  directed  against  an  officer  of 
said  corporation  to  obtain  the  addresses  of  these  stockholders  alleging 
that  they  could  be  obtained  in  no  other  way.  Held,  that  the  court 
might  properly  refuse  that  said  officer  should  be  sworn.  Union  Collection 
Co.  v.  Superior  Court,  etc.  (Cal.  1906)  87  Pac.  1035. 

The  defendant  in  the  bill  of  discovery  need  not  be  a  defendant  in 
the  action  for  the  furtherance  of  which  the  bill  is  brought,  if  he  has  some 
interest  in  its  subject  matter.  The  Murillo  (1873)  28  L.  T.  N.  S.  374; 
Morse  v.  Buckworth  (1703)  2  Vern.  443  ;  Heathcote  v.  Fleete  (1702)  2  Vern. 
442.  Where  the  liability  of  a  group  of  persons  is  shown,  discovery  of  the 
names  and  addresses  of  the  individuals  composing  it  has  been  granted. 
A'Inrray  v.  Clayton  (1872)  L.  R.  15  Eq.  Cas.  115:  Post  v.  Toledo,  Cin.  & 
St.  L.  Ry.  Co.  (1887)  144  Mass.  341;  Clark  v.  R.  /.  Locomotive  Works 
(1902)  24  R.  I.  307.  Though  in  the  principal  case  the  names  were  known, 
still  the  parties  had  not  been  served,  and  it  was  necessary  to  know  their 
whereabouts  to  maintain  the  suit  against  them,  hence  the  discovery 
should  have  been  granted. 

Pleading  and  Practice — Jurisdiction  of  Circuit  Court  of  Appeals. 
— An  appeal  was  taken  to  the  Circuit  Court  of  Appeals  from  a  denial  of  a 
motion  to  dismiss  for  want  of  jurisdiction,  arising  from  improper  service 
of  process.  Section  5,  U.  S.  Comp.  St.,  1901,  p.  547  provided  that  where 
the  jurisdiction  of  the  Circuit  Court  is  at  issue,  or  any  case  which  involves 
the  constitutionality  of  any  law  of  the  United  States  or  the  validity  or 
construction  of  any  treaty,  appeal  shall  be  taken  to  the  Supreme  Court, 
and  §  6  gives  appellate  jurisdiction  to  the  Circuit  Court  of  Appeals  in  all 
other  cases.  Held,  that  these  statutes  do  not  allow  the  Circuit  Court  of 
Appeals  to  pass  on  the  question  of  jurisdiction  here  presented.  Boston 
&  M.  Ry.  Co.  V.  Gokey  (1906)  149  Fed.  42. 

This  decision  follows  the  rule  laid  down  in  U .  S.  v.  Lee  Yen  Tai 
(1902)  113  Fed.  465  and  Fisheries  Co.  v.  Lennen  (1904)  130  Fed.  533, 
which  were  based  on  the  interpretation  of  the  above  statutes  in  U .  S.  v. 
Jahn  (1894)  155  U.  S.  109  and  Carter  v.  Roberts  (1899)  177  U.  S.  496, 
holding  that  the  Circuit  Court  of  Appeals  must  certify  to  the  Supreme 
Court  all  cases  mentioned  in  §  5  above.  This  interpretation  has  been 
reconsidered  in  American  Sugar  Refining  Co.  v.  New  Orleans  (1901) 
181  U.  S.  277,  holding  that  where  the  jurisdiction  of  the  Circuit  Court 
rested  on  any  constitutional  question  the  Circuit  Court  of  Appeals  had 
no  appellate  jurisdiction,  but  where  the  jurisdiction  of  the  Circuit  Court 
was  invoked  in  the  first  instance  on  the  ground  of  the  diverse  citizenship 
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of  the  parties,  the  Circuit  Court  of  Appeals  did  not  lose  appellate  juris- 
diction because  some  of  the  constitutional  questions  arose  after  such 
jurisdiction  had  attached.  The  facts  of  the  principal  case  gave  jurisdic- 
tion to  the  Circuit  Court  of  Appeals  under  this  rule  and  the  court  erred 
in  refusing  to  decide  the  constitutional  question  presented.  Filhiol  v. 
Maurice  (1902)  185  U.  S.  108;  Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mills 
(1902)  184  U.  S.  290;  City  of  Owensboro  v.  Owensboro  Waterworks  Co. 
(1902)  115  Fed.  318. 

Pleading  and  Practice — Surprise — New  Trial. — The  defendant  was 
sued  for  taxes  assessed  on  the  theory  that  he  resided  in  Plymouth.  He 
claimed  that  he  lived  at  Woodstock  and  the  suit  was  tried  on  the  issue 
as  to  whether  he  had  moved  to  Woodstock  from  Plymouth.  The  Court, 
while  not  deciding  that  he  did  not  live  at  Woodstock,  found  that  he 
apparently  resided  in  Sherbourne  which  was  not  claimed.  Held,  that  a 
new  trial  would  be  granted  to  the  plaintiff  on  the  ground  of  surprise,  it 
appearing  that  the  decision  would  probably  have  been  different  in  view 
of  the  fact  conceded  later  that  the  defendant  had  no  residence  in  Sher- 
bourne.    Coolidge  V.  Taylor  (Vt.  1907)  65  Atl.  582. 

Since  ordinary  prudence  would  not  have  guarded  the  plaintiff  against 
the  surprise  produced  by  the  judgment,  and  all  the  other  necessary 
elements  were  present,  the  court's  discretion  in  the  principal  case  was 
properly  exercised.  Schcllhous  v.  Ball  (1866)  29  Cal.  605;  Levy  v.  Brown 
(1850)  II  Ark.  16.  The  case  is  noteworthy  in  that  the  defendant  not 
only  did  not  intend  to  surprise  the  plaintiff  but  was  also  himself  surprised, 
although  not  legally  grieved.     Cf.  Roineyn  v.  Sickles  (1888)  108  N.  Y.  650. 

Real  Property — Ejectment — Deed  of  Insane  Person. — In  a  suit 
for  ejectment  in  which  the  plaintiffs  claimed  as  heirs  at  law  of  Michael 
Flynn,  defendants  set  up  a  deed  by  Michael  Flynn  to  defendants'  grantor 
under  which  defendants  claimed  title.  The  plaintiffs  sought  to  prove 
that  Michael  Flynn  was  insane  at  the  time  of  making  the  deed.  Held, 
Clarke,  J.  dissenting,  that  a  deed  regular  on  its  face  by  a  grantor  who 
has  not  been  adjudged  incompetent  will  be  presumed  valid  in  eject- 
ment until  set  aside  for  the  grantor's  incompetency  by  a  decree  in  equity. 
Smith  V.  Ryan  (1906)  10 1  N.  Y.  Supp.  10 11. 

The  deed  or  contract  of  a  person  who  is  in  such  a  diseased  mental 
condition  as  to  prevent  his  understanding  the  nature  of  the  transaction 
should,  in  principle,  be  absolutely  void.  6  Columbia  Law  Review  115. 
This  rule  is  logically  applied  in  the  case  of  deeds,  at  common  law,  Thomp- 
son V.  Leach  (1697)  3  Salk.  300,  and  in  some  of  the  United  States,  Dexter 
V.  Hall  (1872)  15  Wall.  9;  Elder  v.  Schumacher  (1893)  18  Colo.  433; 
Farley  v.  Parker  (1876)  6  Or.  105;  German  Savings  and  Loan  Society  v. 
De  Lashmutt  (1895)  67  Fed.  399,  including  New  York,  Van  Deusen  v. 
Sweet  (1873)  51  N.  Y.  378;  but  see  contra,  Blinn  v.  Schwarz  (1904) 
177  N.  Y.  252,  attempting  to  distinguish  Van  Deusen  v.  Sweet,  supra. 
Hence  a  plaintiff  in  ejectment  claiming  as  heir  and  met  by  a  deed  of  the 
ancestor  should  be  permitted  to  prove  the  insanity  of  the  ancestor,  since 
insanity  should  logically  render  the  deed  void,  and  the  plaintiff  has  a 
good  legal  title  upon  which  to  base  his  ejectment.  Authorities  supra, 
and  see,  Babcock  v.  Clark  (N.  Y.  1904)  93  App.  Div.  119.  Cf.  Wilcox  v. 
American  Telephone  and  Telegraph  Co.  (1903)  176  N.  Y.  115.  But  inas- 
much as  the  principal  case  adopts  the  prevailing  but  erroneous  view 
that  the  deed  of  an  insane  person  before  a  judicial  declaration  of  insanity 
is  voidable  merely,  Allis  v.  Billings  (Mass.  1843)  6  Met.  415;  Blinn  v. 
Schwarz  (1904)  177  N.  Y.  252;  Key  v.  Davis  (1851)  i  Md.  32;  i  Parsons, 
Contracts,  8th  ed.,  ^384,  the  conclusion  that  the  plaintiff  must  have  the 
insane  person's  deed  set  aside  in  equity  before  bringing  ejectment  is 
sound,  since  he  has  no  legal  title  upon  which  to  base  his  ejectment.  Key 
V.  Davis,  supra,  39,  semble;  and  see  Hall  v.  La  France  Fire  Engine  Co. 
(1899)  158  N.  Y.  570. 

Sales — Rescission  for  Fraud — Intention  not  to  Pay.- — A  contract 
for  the  sale  of  goods  was  made  in  good  faith,  title  to  pass  in  the  future. 
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When  the  goods  were  received  under  the  contract,  however,  it  was  with 
an  intention  not  to  pay  for  them.  Held,  there  could  be  no  rescission  for 
fraud,     hi  re  Levi  &  Picard  (1906)  148  Fed.  654. 

When  at  the  time  of  the  purchase,  the  buyer  has  formed  the  intention 
of  not  paying  for  the  goods,  the  vendor  may  rescind  as  the  act  of  making 
the  contract  is  a  representation  that  he  intends  to  pay.  Fox  v.  Webster 
(1870)  46  Mo.  181;  Jaffrey  v.  Brown  (1886)  29  Fed.  476.  Where  the  in- 
tention not  to  pay  is  not  formed  till  after  the  contract  is  made,  there  can 
be  no  rescission,  Starr  Bros.  v.  Stevenson  (1894)  91  la.  684;  Burrill  v. 
Stevens  (1882)  73  Me.  395;  Ex  parte  Whittaker  (1875)  L.  R.  10  Ch.  Ap. 
446,  449;  contra,  Whitten  v.  Fitzwater  (1891)  129  N.  Y.  626;  for,  although 
receiving  the  goods  is  a  representation  of  an  intention  to  pay  for  them, 
yet  as  this  act  must  be  subsequent  to  the  tender,  the  vendor  cannot  have 
relied  on  it.  Since,  therefore,  a  positive  duty  to  make  known  this  inten- 
tion would  have  to  be  imposed,  and  since  this  is  not  only  extraordinary 
but  contrary  to  the  common  law  principle  of  independent  vigilance  in 
commercial  affairs,  the  principal  case  is  correct.  Cooley,  Torts,  2nd  ed., 
557- 

Suretyship — Rights  Against  Surety — Principal  Contract  Void. — 
Under  a  statute  which  provided  that  when  a  public  officer  entered  into  a 
contract  for  the  purpose  of  making  public  improvements  a  bond  should 
be  given,  A  made  a  contract  with  the  city  to  pave  its  streets  with  the 
brick  of  a  particular  manufacturer.  This  contract  was  void  because 
in  violation  of  a  state  statute.  An  action  was  brought  on  a  bond  con- 
ditioned that  A  shall  pay  for  labor  and  materials  furnished.  Held,  that 
the  surety  was  liable.  Kansas  City  Hydraulic  Brick  Co.  v.  National 
Surety  Co.  (1907)  149  Fed.  509. 

The  principal  case  is  not  correctly  decided,  as  the  surety  cannot  be 
held  when  there  is  no  principal  contract,  whether  because  of  an  author- 
ized change  in  the  terms  of  the  contract,  Keith  County  v.  Ogalalla  Power 
and  Irrigation  Co.  (1902)  64  Neb.  35,  or  because  of  lack  of  consideration  or 
"mutuality,"  Moffett  v.  City  of  Goldsborongh  (1892)  52  Fed.  560,  or  for 
any  other  reason;  I  Brandt,  Suretyship,  3rd  ed.,  §  19;  nor  should  he  be 
held  when  the  principal  contract  is  void  because  its  making  or  perform- 
ance involves  the  breaking  of  a  statute.  Thome  v.  Travelers  Ins.  Co. 
(1875)  80  Pa.  St.  15;  McCanna  v.  Citizens  Trust  and  Surety  Co.  (1896) 
76  Fed.  420;   Daniels  v.  Barney  (1864)  22  Ind.  207. 

Torts — Charitable  Institutions — Liability  for  Negligence. — The 
manager  of  the  defendant  hospital,  a  charitable  institution,  failed  to 
disclose  the  contagious  character  of  a  patient's  disease  to  the  plaintiff, 
the  nurse  in  charge,  who  thereby  contracted  the  disease.  Held,  the 
defendant  was  liable  for  negligence.  Hewett  v.  Association  (1906)  73 
N.  H.  556. 

The  plaintiff,  while  a  patient  in  the  defendant  hospital,  a  charitable 
institution,  was  injured  through  the  gross  negligence  of  a  nurse.  Held, 
the  defendant  was  exempt  from  liability,  not  only  for  the  negligence 
of  the  nurse,  but  also  for  its  own  negligence  in  selecting  the  nurse,  an 
incompetent  employee.  Adams  v.  Univ.  Hospital  (Mo.  1907)  99  S.  W.  453. 

The  plaintiff,  the  employee  of  a  contractor  for  the  defendant  church 
was  injured  through  the  collapse  of  a  scaffolding,  furnished  by  the  church 
and  defective  through  its  negligence.  Held,  on  demurrer,  the  defendant, 
though  a  charitable  institution,  was  liable,  because  the  plaintiff  was  not  a 
beneficiary.  Bruce  v.  Central  etc.  Church  (Mich.  1907)  no  N.  W.  951. 
See  Notes,  p.  353. 

Torts — Negligence — Violation  of  Speed  Ordinance  by  Street 
Railroad. — In  an  action  for  the  death  of  one  struck  by  a  street  car,  the 
plaintiff  attempted  to  prove  a  violation  of  a  speed  ordinance  at  the  time 
of  the  accident.  Held,  the  violation  was  no  evidence  of  negligence. 
Ford's  Adm'r  v.  Paducah  City  Ry.  Co.  (Ky.  1907)  99  S.  W.  355. 

The  principal  case  is  not  supported  outside  of  Kentucky.     Violation 
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of  municipal  law  is  held  to  be  negligence  per  se,  Terre  Haute  etc.  Ry.  Co. 
V.  Voelker  (1889)  129  111.  540;  Pennsylvania  Co.  v.  Horton  (1892)  132 
Ind.  189;  Messenger  v.  Pate  (1876)  42  la.  443;  Butz  v.  Cavanaugh  (1896) 
137  Mo.  503,  or  at  least  evidence  of  negligence.  Hayes  v.  Mich.  Cent. 
Ry  Co  (1884)  III  U.  S.  228;  Hanlon  v.  5.  Boston  etc.  Ry.  Co.  (1880) 
129  Mass.  310;  McGrath  v.  A^.  Y.  C.  &  H.  R.  Ry.  Co.  (1876)  63  N.  Y. 
522;  Connor  v.  Traction  Co.  (1896)  173  Pa.  St.  602.  The  rule  deducible 
from  principle  and  authority  would  seem  to  be  that  when  the  court  can 
say  as  a  matter  of  law  that  the  exact  consequences  against  which  the 
ordinance  was  intended  to  provide  have  actually  ensued  from  its  violation, 
the  act  is  negligence  per  se ;  otherwise  it  is  evidence  of  negligence.  3 
CoLUMBi.'V  Law  Review  344;  and  see  Hayes  v.  Mich.  Cent.  Ry.  Co. 
supra;  Foster  v.  Swope  (1890)  41  Mo.  App.  137.  Applying  this  rule  in 
the  principal  case  it  seems  that  the  court  should  have  admitted  the 
evidence  to  prove  negligence  per  se. 

Trusts — Duty  of  Trustee  to  Form  a  Sinking  Fund. — A  testamentary 
trustee  invested  funds  in  securities  purchased  at  a  premium.  The 
beneficiaries  were  a  life  tenant  and  a  remainderman.  Held,  that  it  was 
the  duty  of  the  trustee  in  the  absence  of  an  express  direction  in  the  will 
to  the  contrary,  to  preserve  the  principal  from  loss  on  account  of  the 
premium,  by  deducting  enough  from  the  income  to  make  good  the  amount 
paid.     Stevens  v.  Brooks  (1907)  36  N.  Y.  L.  Jour.  No.  144. 

The  case  of  McLoiith  v.  Hunt  (1897)  154  N.  Y.  179,  founded  the  rule 
in  New  York,  that  whether  the  life  tenant  or  remainderman  was  to 
stand  the  loss,  depended  upon  the  intention  of  the  testator  as  manifested 
by  the  language  employed,  the  relations  of  the  parties,  and  all  the  sur- 
rounding circumstances.  This  case  was  followed  in  the  Matter  of  Hoyt 
(1899)  160  N.  Y.  607,  where  the  life  tenant  was  not  charged,  and  in  A^.  Y . 
Life  Ins.  etc.  Co.  v.  Baker  (1901)  165  N.  Y.  484,  where  the  court  found  a 
contrary  intention.  The  reason  given  for  the  more  arbitrary  rule  of  the 
principal  case,  Hite  v.  Hite  (1892)  93  Ky.  257;  Shaw  v.  Cordis  (1887) 
143  Mass.  443,  accord — that  a  trustee  would  always  act  at  his  peril  in 
determining  a  testator's  intention,  is  of  no  greater  weight  here  than  in 
any  other  discretionary  acts  of  a  trustee.  The  rule  is  sure  to  work  hard- 
ship in  many  cases. 

Waters  and  Water-Courses — Nature  of  Right  to  Accretion. — A 
strip  of  land  about  one  hundred  feet  back  from  the  shore  was  dedicated 
for  a  street.  The  land  was  gradually  eroded  to  a  point  beyond  the  inner 
line  of  the  strip  but  subsequently  by  accretion  was  extended  for  a  dis- 
tance beyond  the  outer  line.  Held,  the  public  use  revived.  Elliot  v. 
Atlantic  City  (1907)  149  Fed.  849. 

When  land  is  gradually  encroached  upon  by  river  or  sea,  title  goes 
to  the  state.  Matter  of  Hull  etc.  Ry.  (1839)  5  M.  &  W.  327;  Tru.<;tees,  etc. 
V.  Kirk  (1881)  84  N.  Y.  215;  Wilson  v.  Shively  (1884)  11  Ore.  215.  It  is 
obvious,  then,  that  if  alluvion  be  subsequently  added  the  riparian  owner 
must  take  by  the  law  of  accretion  and  not  by  virtue  of  his  original  owner- 
ship of  the  area  so  filled  in.  Welles  v.  Bailey  (1887)  55  Conn.  292  ;  Naylor 
v.  Cox  (1892)  114  Mo.  232;  contra,  Mulry  v.  Norton  (1885)  100  N.  Y. 
424,  semble.  Thus  he  is  not  entitled  to  alluvion  forming  within  the  area 
originally  owned  by  him  but  detached  from  the  shore.  Cox  v.  Arnold 
(1895)  129  Mo.  337;  Wallace  v.  Driver  (1896)  61  Ark.  429,  and  even  if  a 
shifting  river  imperceptibly  submerges  all  of  a  riparian  property  the 
property  next  inland  becomes  riparian  and  upon  the  river  imperceptibly 
returning  toward  its  old  course  the  owner  of  the  latter  property  is  entitled 
to  all  the  new  accretion.  Welles  v.  Bailey,  supra.  If  a  fee  may  be  thus 
extinguished  and  a  new  fee  established  over  the  same  area,  it  must  follow 
that  the  plaintiff's  new  land  in  the  principal  case,  being  in  nowise  depend- 
ent upon  his  original  ownership,  should  have  been  held  free  from  the 
previously  existing  easement.  Distinguish  Douglas  v.  Coonley  (1898) 
156  N.  Y.  521,  12  Harv.  Law  Rev.  356. 
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Wills — Dependent  Relative  Revocation. — The  testator's  will  was 
found  in  a  box  containing  his  private  papers,  with  pencil  marks  and 
interlineations  on  the  face  of  the  will  and  a  light  pencil  mark  through  his 
signature.  Held,  that  all  the  circumstances  showed  that  the  marks  were 
intended  only  in  preparation  of  a  new  will,  and  therefore  the  will  was  not 
revoked.     Matter  of  Raisbeck  (N.  Y.  1906)  52  Misc.  279. 

As  there  cannot  be  a  cancellation  of  a  clause  in  a  will  in  New  York, 
Lovell  V.  Quitman  (1882)  88  N.  Y.  377,  the  only  question  in  the  case  was 
whether  the  cancellation  was  a  revocation  of  the  whole  will.  The  act  of 
cancellation  being  equivocal,  Semmes  v.  Semmes  (Md.  1826)  7  H.  &  J. 
388,  the  court  takes  into  consideration  all  the  circumstances  of  the  case 
and  if  these  show  that  the  intention  to  revoke  is  merely  part  of  a  larger 
intention  to  make  a  new  will,  no  revocation  results  until  the  second  will 
is  made.  Bethell  v.  Moore  (N.  C.  1837)  2  D.  &  B.  311;  Onions  v.  Tyrer 
(17 16)  2  Vern.  742.  In  the  principal  case  the  striking  out  of  the  testator's 
signature  showed  an  intention  to  revoke,  i  Woerner,  Law  of  Adm.  93, 
whereas  the  other  marks  and  interlineations  showed  an  intention  to  make 
them  simply,  in  preparation  of  a  new  will,  and  as  this  intention  was  not 
carried  out,  the  court  in  the  principal  case  correctly  applied  the  doctrine 
of  dependent  relative  revocation. 


BOOK    REVIEWS. 


Railroad  Rate  Regulation.  By  Joseph  Henry  Beale,  Jr.,  and 
Bruce  Wyman.     Boston:   William  J.  Nagel.     1906.     pp.  li,  1285. 

No  law  treatise  could  have  been  more  timely  in  its  appearance  than 
this  one.  The  authors'  preface  is  written  only  a  few  days  after  the  pas- 
sage of  the  so-called  Hepburn  Act,  the  most  recent  Federal  Statute  on 
the  subject  discussed;  and  the  citation  of  cases  seems  to  have  been 
brought  down  almost  to  the  moment  of  going  to  press.  Many  years  of 
classroom  work  have  peculiarly  qualified  the  writers  to  speak  with 
authority  and  conviction  on  their  chosen  subject,  and  while  they  confess 
to  having  written  the  book  in  a  very  few  months,  there  is  little  in  the 
substance  or  form  of  the  text  to  betray  them.  In  the  matter  of  proof- 
reading, however,  their  publisher  has  been  sadly  remiss.  Not  only  are 
there  scores  of  annoying  typographical  errors,  but  occasionally  citations 
seem  to  have  gone  completely  astray.  One  can  imagine  the  disappoint- 
ment of  a  busy  railroad  attorney  about  to  argue  in  support  of  his  com- 
pany's charter  provisions  as  against  a  two  cent  fare  bill,  when  he  turns 
to  section  1324  and  finds  only  the  first  incomplete  line  of  a  promising 
footnote. 

One  other  keen  disappointment  arises  from  the  fact  that  outside  of 
Book  I  of  the  volume,  the  distinguished  authors  have  been  so  chary  of 
expressing  their  own  opinions.  The  practitioner  reads  the  first  two 
chapters  with  the  keenest  appreciation  of  the  promise  they  hold  out  of  a 
big,  broad  view  of  the  subject.  He  wants  the  opinions  of  these  two  pro- 
fessors quite  as  much  as  he  does  those  announced  by  the  Interstate 
Commerce  Commission,  for  example.  Indeed,  he  may  be  excused  if  he 
manifests  a  preference  for  the  thoughtful  conclusions  of  these  deliberate 
scholars  of  this  complex  subject,  over  some  of  the  ill-considered  decisions 
of  the  Commission  subsequently  overruled  by  the  Federal  Courts.  There 
is  a  wealth  of  these  latter  cited  in  the  footnotes,  but  a  dearth  of  the  former 
expressed  in  the  text. 

Except  for  the  foregoing  adverse  criticisms  the  treatise  may  be  un- 
qualifiedly commended.  The  subject  in  itself  is  most  interesting  and 
one  uppermost  in  everyone's  mind  at  the  present  time.  The  authors 
have  addressed  themselves  to  their  task  with  intelligent  enthusiasm  and 
have  collected  and  arranged  in  logical  sequence  and  readable  form  all  the 
available  decisions.  They  have  quoted  verbatim  the  language  of  courts 
and  commissions  upon  every  head  and  with  the  utmost  completeness  so 
that  the  book  is  invaluable  as  a  collection  of  quotations  from  all  the 
authorities.  Take  for  example  the  chapter  discussing  the  theories  for 
estimating  capital.  Nothing  could  be  more  complete — but  it  may  also 
be  added — nothing  could  be  more  confusing  and  inconclusive.  To  one 
familiar  with  this  branch  of  the  law,  the  contradictory  theories  are  per- 
plexing enough.     It  seems  as  though  they  were  left  in  an  unnecessarily 
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nebulous  state  for  the  attorney  who  addresses  himself  to  such  litigation 
infrequently.  One  wishes  that  the  authors  had  indicated  in  a  concluding 
section  the  theory  which  bore  the  stamp  of  their  approval,  or  had  given 
a  resume  of  their  own  conclusions.     It  would  help  the  novice. 

The  plan  of  the  work  is  most  comprehensive.  The  volume  is  divided 
into  three  Books,  and  an  Appendix — the  latter  consisting  in  the  main  of 
the  Rules  of  Practice  and  the  Forms  in  use  before  the  Interstate  Com- 
merce Commission. 

Book  I  is  made  up  of  a  most  excellent  and  thoroughly  readable  his- 
torical discussion  of  the  law  of  public  callings  in  general,  followed  by  a 
detailed  consideration  of  the  primary  obligations  and  rights  of  carriers. 
This  Book  is  written  in  the  most  pleasing  English  style  of  any  volume 
which  has  come  to  the  reviewer's  table  in  many  a  day. 

Book  II  concerns  itself  with  the  regulation  of  railroad  rates  in  accord- 
ance with  Common  Law  principles,  treating  the  subject  under  the  two 
general  heads  of  Limitation  of  Charges,  and  Prevention  of  Discrimina- 
tion. Upon  the  subject  of  charges  the  treatise  is  sure  to  be  a  most  helpful 
source  of  information  to  both  bench  and  bar.  The  rates  are  first  consid- 
ered as  an  entire  schedule  and  the  consideration  is  most  thorough  and 
illuminating.  The  complex  subject  of  the  reasonableness  of  a  particular 
rate  is  treated  in  great  detail,  covering  some  two  hundred  pages.  As  a 
whole  the  result  in  the  latter  instance  is  rather  indefinite,  but  this  is  due 
quite  as  much  to  the  fact  that  the  subject  itself  is  not  susceptible  of 
definite  statement  in  its  present  development,  as  to  the  fact  that  it  is  a 
sphere  of  legal  endeavor  far  removed  from  the  classroom,  or  the  lawyer's 
study.  Indeed  it  smacks  considerably  more  of  the  counting-house  than 
either.  The  literary  quality  of  this  Book  is  far  inferior  to  that  of  Book 
I.  As  a  matter  of  fact  there  is  none.  This  book  is  made  up  of  a  succession 
of  long  quotations  from  decisions  strung  together  by  such  phrases  as: — 
"The  problem  was  concisely  stated  by  Judge  Speer,  who  said,  &c." 
"In  reply  to  this  position  the  Interstate  Commerce  Commission  ob- 
served,"— and  other  slight  variations  of  them  employed  until  they 
become  almost  monotonous  in  their  constant  reiteration.  These  faults 
are  to  be  expected  in  a  book  compiled  as  hastily  as  this  one,  and  will 
doubtless  disappear  in  a  second  edition.  The  meat  is  there  and  the  book 
is  bound  to  be  of  incalculable  assistance  to  courts,  commissions  and 
lawyers  in  working  out  the  law  in  this  complex  field. 

Book  III  is  made  up  of  an  examination  of  Legislation  in  regulation 
of  railroad  rates  in  England  and  by  the  Federal  Congress  and  State 
Legislatures  in  this  country. 

Little  but  what  is  commendatory  can  be  said  of  this  most  scholarly 
and  painstaking  work.  What  faults  there  are  arise  evidently  from  the 
haste  of  preparation;  and  an  overworked  bar  would  much  prefer  to  have 
the  book  now  with  any  of  its  slight  imperfections  than  to  await  its  later 
appearance  without  them. 

Outlines  of  Criminal  Law.  By  Courtney  S.  Kenny.  Revised 
and  Adapted  for  American  Scholars  by  James  H.  Webb.  New  York: 
The  Macmillan  Company.  London:  Macmillan  &  Co:,  Ltd.  1907. 
pp.  xxii,  404. 
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This  is  an  American  revision  of  Dr.  Kenny's  well-known  treatise  on 
Criminal  Law.  In  its  original  form,  the  book  was  the  outcome  of  the 
author's  experience  as  a  lecturer  at  Cambridge,  and  embodied  the  sub- 
stance of  his  instruction  to  students  in  that  University.  It  was  not  pre- 
pared for  the  practitioner,  but  for  "young  men  preparing  for  academical 
or  professional  examinations."  The  author's  aim  was  to  prepare  an 
elementary  treatise  —  to  deal  with  the  most  important  and  popular 
topics  in  criminal  law,  and  to  present  the  legal  rules  and  principles  gov- 
erning these  topics,  in  a  manner  which  would  be  intelligible  to  those 
who  are  untrained  in  the  law. 

Dr.  Kenny's  assertion,  that  criminal  law  is  peculiarly  capable  of 
being  rendered  interesting,  will  not  be  doubted  by  any  reader  of  this 
admirable  volume.  The  close  connection  of  this  branch  of  the  law  with 
history,  with  ethics,  with  politics  and  with  sociology  is  made  apparent 
in  every  chapter.  The  author,  too,  has  availed  himself  of  the  official 
statistics  of  English  courts  and  prisons,  in  the  hope  of  presenting  to 
his  readers  a  clear  idea  of  the  present  administration  of  criminal  justice 
in  England,  and  of  the  comparative  importance  of  the  various  forms  of 
its  procedure.  One  has  only  to  turn  to  the  chapter  on  Felonious  Homi- 
cides, to  discover  that  this  method  has  proved  most  successful. 

The  extent  to  which  the  text  has  been  revised  by  the  American  editor 
is  not  indicated  by  brackets,  or  any  similar  token.  However,  a  careful 
comparison  of  this  edition  with  the  English  text  shows  that  the  revision 
consists  chiefly  in  the  omission  of  certain  chapters,  and  the  addition  of  a 
sentence  or  a  paragraph,  here  and  there.  These  supplemental  state- 
ments, and  the  American  authorities  supporting  them,  are  not  very 
numerous;  nor  are  they  always  very  valuable.  For  example,  in  the 
chapter  on  Libel,  this  sentence  is  added:  "In  all  the  American  states, 
the  truth  may  be  shown  in  defence,  in  criminal  prosecutions  for  libel,  as 
well  as  in  private  actions,  and  this  right  is  expressly  declared  and  safe- 
guarded in  many  of  the  state  constitutions."  But  the  editor  does  not 
call  attention  to  the  fact  that,  while  the  truth  of  the  libellous  publication 
is  a  perfect  defense  to  a  civil  action  in  most  of  the  states,  it  is  often  not  a 
defence  to  a  criminal  prosecution,  unless  it  is  published  "with  good 
motives  and  for  justifiable  ends."  (Cal.  Pen.  Code,  §  251,  Const.  Art.  i, 
§  9;  Code  Dist.  Col.  §  817;  N.  Y.  Const.,  Art.  i,  §  8). 

Again,  this  statement  in  the  English  text  goes  unchallenged  by  the 
American  editor:  "There  is  no  civil  action  for  libelling  a  class  of  persons, 
if,  as  must  usually  be  the  case,  its  members  are  too  numerous  to  join  as 
plaintiffs  in  a  litigation."  He  might  well  have  noted  the  modification 
of  this  too  broad  declaration  by  such  cases  as  IVofford  v.  Meeks,  129  Ala. 
349;  Hardy  v.  IVilliamson,  86  Ga.  551,  and  Bornmann  v.  The  Star  Co., 
174  N.  Y.  212.  On  the  following  page  (p.  302)  the  rules  applicable  to 
civil  actions  for  libels  upon  the  dead,  and  to  criminal  prosecutions  there- 
for, are  supported  only  by  English  cases,  although  we  might  reasonably 
expect  to  find,  in  this  edition,  the  citation  of  recent  American  decisions; 
as  for  example,  Bradt  v.  hlew  Nonpareil  Co.,  108  la.  449,  where  the  dis- 
tinction between  the  two  classes  of  proceedings  is  clearly  and  authorita- 
tively set  forth. 

The  omission  of  several  chapters,  relating  to  the  organization  and 
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jurisdiction  of  English  criminal  courts,  to  the  procedure  therein,  and  to 
the  efforts  and  prospects  for  the  reformation  of  the  criminal  law  in 
England,  was  made,  the  editor  tells  us,  "for  obvious  reasons."  Un- 
doubtedly, these  chapters  are  not  important  for  the  practitioner  in  this 
country;  but  they  are  instructive  to  any  thoughtful  reader,  and  possess 
unusual  interest  for  the  student  of  legal  institutions.  They  might  have 
been  assigned,  very  properly,  to  an  Appendix,  but  their  retention,  in 
some  way,  it  is  submitted,  would  have  increased  the  value  of  this  edition. 

The  Practice  of  Diplomacy.  By  John  W.  Foster.  Boston  and 
New  York:    Houghton,  MifRin  &  Company.     1906.     pp.  401. 

In  "The  Practice  of  Diplomacy,"  Mr.  Foster  has  given  a  very  interest- 
ing and  valuable  account  of  the  general  machinery  through  which  diplo- 
matic negotiations  are  carried  on,  the  method  of  appointment  and  the 
duties  as  prescribed  by  law  and  custom,  of  diplomatic  representatives 
and  consuls;  and,  more  important  still,  he  has  furnished  a  discussion  of 
the  chief  questions  of  importance  that  are  likely  to  engage  their  atten- 
tion. Emphasis  is  very  naturally  laid  upon  the  rules  and  regulations  of 
the  United  States,  though  the  practice  of  foreign  States  is  not  neglected; 
particularly  is  this  the  case  where  such  practice  differs  from  our  own. 

From  his  long  experience  in  the  actual  practice  of  diplomacy,  Mr. 
Foster  may  be  regarded  as  speaking  with  no  little  authority,  and  it  is  for 
this  reason  especially  gratifying  to  hear  him  proclaim  candor  and  honesty 
as  the  most  necessary  qualities  for  a  successful  diplomat,  and  we  heartily 
concur  in  his  praise  of  the  United  States  for  the  consistency  with  which 
her  diplomats  have  displayed  these  characteristics.  As  was  to  be  ex- 
pected, Mr.  Foster  stands  for  the  elevation  of  the  service  and  thinks 
this  can  only  be  accomplished  by  taking  it  out  of  politics  and  by  insti- 
tuting a  merit  system  of  promotion,  for  all  at  least  except  the  highest 
posts;  for  these  it  may  sometimes  be  necessary  to  choose  men  who  have 
won  distinction  in  other  walks  of  life.  Only  in  this  way  will  it  be  possible 
for  the  diplomatic  service  to  become  a  career  and  attract  young  men  of 
ability.  The  beginnings  of  reform  made  by  Executive  Order  are  good 
so  long  as  they  last,  but  are  unsatisfactory  because  liable  to  be  revoked 
by  the  next  Executive. 

Though  one  must  agree  in  the  main  with  the  positions  taken  and  with 
the  whole  tone  of  the  book,  there  are  nevertheless  some  points  about 
which  a  difference  of  opinion,  at  any  rate,  may  be  permissible.  For 
example,  Mr.  Foster  is  not  entirely  convincing  in  his  disapproval  of  the 
use  of  ambassadors  by  the  United  States,  nor  does  he  seem  to  give  suffi- 
cient weight  to  the  inconveniences  to  which  our  representatives  were  at 
times  subjected  because  of  their  inferior  rank.  It  may  well  be  that  the 
abolition  of  all  ranks  is  highly  desirable,  but  it  does  not  seem  at  all  proba- 
ble in  the  near  future,  and  meanwhile  it  would  seem  to  be  a  wise  policy 
to  avail  ourselves  of  all  legitimate  means  of  putting  our  representatives 
on  a  par  with  those  of  other  countries.  There  can  be  little  objection  on 
the  score  of  their  character  as  personal  representatives  of  the  ruler,  for 
Mr.  Foster  himself  admits  that  this  is  merely  a  remnant  of  former  times, 
no  longer  of  real  significance.     Again,  it  may  be  questioned  whether  the 
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senate  has  a  "constitutional  right  of  amending  treaties  after  they  have 
been  signed  and  submitted  to  it  for  approval"  (p.  276),  or  whether  the 
"advice of  the  Senate"  when  it  takes  the  form  of  proposed  amendments, 
may  properly  be  regarded  as  a  part  of  the  negotiation  of  a  treaty.  The 
contrary  view  would  put  the  entire  negotiation  of  the  treaty  in  the  hands 
of  the  President.  Should  the  Senate  choose  to  propose  amendments, 
the  result  is  the  rejection  of  the  treaty,  unless  the  President  and  the 
foreign  power  interested  are  willing  to  enter  into  fresh  negotiations  on 
the  basis  of  the  amendments  suggested.  To  call  the  Senate's  right  to 
advise  the  President  a  part  of  the  negotiation  of  the  treaty  appears  at 
the  best  a  very  loose  use  of  words. 

Finally,  the  statement  that  a  treaty  concluded  under  the  pressure  of 
force,  though  valid,  does  not  carry  the  same  moral  obligation  for  its 
observance  as  does  one  entered  into  voluntarily,  and  the  application 
made  of  it  with  regard  to  the  attitude  of  France  toward  Alsace-Lorraine 
does  not  seem  to  be  in  keeping  with  the  otherwise  lofty  tone  of  morality 
of  the  entire  book.  The  volume  is  replete  with  illustrative  cases  from  our 
own  and  from  foreign  diplomatic  history,  and  discusses  almost  all  the 
recent  events  of  consequence  in  the  field  of  our  diplomatic  efforts,  such 
as  the  San  Domingo  treaty  and  the  agreement  negotiated  by  the  Presi- 
dent, the  Drago  Doctrine  and  the  important  questions  connected  with  it. 
In  short,  it  is  a  book  that  will  appeal  to  the  general  reader,  as  well  as  to 
the  more  restricted  number  of  those  who  have  some  special  interest  in 
the  study  of  diplomacy  and  diplomatic  questions.  For  the  student  the 
bibliography  and  index  will  prove  helpful. 

The  First  Year  of  Roman  Law.  By  Fernand  Bernard.  Trans- 
lated by  Charles  P.  Sherman.  New  York:  Oxford  University  Press, 
American  Branch.     1906.     pp.  xiii,  326. 

The  work  before  us  is  divided  into  seven  "books,"  which,  as  the  whole 
is  of  comparatively  small  compass,  we  should  be  more  inclined  to  call 
parts  or  chapters.  These  books  are  subdivided  into  titles,  these  titles 
again  into  chapters,  and  the  chapters  in  turn  into  sections.  Finally, 
the  paragraphs  are  numbered  consecutively  from  i  to  900.  The  result 
of  this  careful  subdivision  is  to  give  the  book  the  appearance  and  tone 
of  a  compendium,  though  in  his  preface  the  author  denies  that  the  work 
is  a  memento,  that  is,  according  to  the  translator,  "a  small  publication 
designed  to  refresh  the  memory  in  preparation  for  an  examination  in 
some  subject:  a  sort  of  short  synoptic  work  or  digest."  An  outline  of 
the  work  is  as  follows: 

Book  I.  History  of  the  Roman  Law.  The  five  titles  are  distributed 
according  to  the  five  historical  periods,  from  the  legendary  to  that  of 
the  later  empire. 

Book  II.  Persons.  The  titles  are  Preliminary  Conceptions  (which 
surely  should  not  form  a  separate  title,  but  should  be  treated  like  the 
introductory  matter  in  Books  I  and  VII),  Status  Lihertatis,  Status  Civi- 
tatis  and  Status  Familice. 

Book  III.  Things  under  two  titles.  Division  of  Things,  and  Sum- 
mary Notions  as  to  Obligations. 
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Book  IV.  Actions,  under  two  titles,  General  and  Historical  Notions, 
and  Systems  of  Procedure. 

Book  V.  Ownership,  under  seven  titles,  including  Attributes  and 
Evolution  of  Ownership,  Possession,  Modes  of  Acquiring  Ownership,  and 
Civil  and  Praetorian  Dismemberments  of  the  Right  of  Ownership. 

Book  VI.  Successions,  under  six  titles,  the  most  important  of  which 
is  the  second.  Conditions  for  the  Validity  of  Wills. 

Book  VII.  Donationes  inter  Vivos  and  Mortis  Causa,  under  two 
titles. 

A  work  which  covers  so  large  a  field  and  in  such  a  lexicographical 
fashion  that  almost  every  page  is  cut  up  into  short  paragraphs,  many  of 
which  are  single  sentences,  while  the  most  conspicuous  features  on  each 
page  are  the  Arabic  numerals  and  the  black-type  paragraph  headings, 
can  hardly  prove  more  attractive  to  a  student  than  a  technical  dictionary 
although  the  translator,  evidently  laboring  con  amore  over  his  task, 
assures  us  that  the  book  "appeals  by  its  charms  of  style  to  the  reader's 
interest." 

The  opening  sentence  of  the  first  chapter  runs  thus:  "The  Romans 
celebrate  yearly  the  19th  of  April  as  the  anniversary  of  the  founding  of 
their  city."  Now,  it  is  well  known  that  rightly  or  wrongly  the  Romans 
celebrate  the  21st  of  April,  the  date  of  the  ancient  Palilia  as  their  city's 
natal  day.  It  is  discouraging  to  find  an  error  of  fact  thus  standing  at 
the  very  portal  of  the  work,  but  we  are  glad  to  ascertain  that  such  a 
mistake  is  quite  uncommon,  and  that  the  treatise  as  a  whole  is  character- 
ized by  accuracy  and  precision.  As  it  is  rather  ponderously  expressed 
in  the  preface,  the  author  has  "applied  to  it  (the  work)  great  solicitude 
for  exactness  and  modernness  of  doctrine." 

A  foreign  text-book  of  this  sort,  to  be  thoroughly  serviceable  to 
English-speaking  students,  should  contain  plentiful  references  to  well- 
known  writers,  especially  those  whose  works  are  generally  accessible. 
This  is  the  more  necessary  in  the  present  case,  because  the  French  author 
has  limited  his  references,  outside  of  original  Latin  sources,  to  contem- 
poraneous French  writers.  Thus,  in  dealing  with  the  history  of  the  sub- 
ject, while  Cuq  and  Girard  are  frequently  cited,  we  miss  references  to 
such  well-known  and  accessible  writers  as  Maine,  Mommsen,  Clark, 
Coulanges,  Ortolan  and  Phillimore,  not  to  speak  of  the  standard  histories 
of  Rome  and  Roman  institutions.  Of  course,  a  well-informed  teacher 
can  readily  supply  references  of  this  sort,  but  a  legal  text-book,  which  is 
obviously  of  the  syllabus  type,  ought  surely  to  indicate  a  considerable 
variety  of  works,  which  the  serious  student  may  profitably  consult. 

Aside  from  this  defect,  the  flaws  in  the  book  are  mainly  connected 
with  external  form  and  arrangement.  It  would  be  unjust,  however, 
not  to  point  out  its  many  merits  and  its  adaptability  to  use  as  a  text- 
book. 

To  begin  with,  it  is  quite  comprehensive,  for  there  is  not  a  single 
principle  of  Roman  law,  sufficiently  important  to  be  included  in  first- 
year  study,  which  the  author  has  omitted.  Again,  legal  principles  and 
definitions  are  very  concisely  stated,  and  a  lecturer  on  the  subject  will 
be  glad  to  find  an  important  rule  given  in  such  brief,  almost  epigram- 
matic form,  that  it  can  be  readily  committed  to  memory.     Here,  how- 
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ever,  this  almost  Aristotelian  feature  is  somewhat  overdone,  and  a  teacher 
using  the  book  with  a  class  must  be  careful  to  see  that  all  statements, 
which  do  not  readily  reveal  their  meaning,  are  put  under  his  magnifying 
glass.  Another  good  feature  is  the  practice  of  frequently  citing  the 
original  Latin  phrases  and  sentences,  for  there  is  no  question  that  our 
modern  tongues  are  quite  inferior  for  the  expression  of  both  the  philo- 
sophic and  the  technical  principles  of  jurisprudence.  Lastly,  the  trans- 
lator has  provided  a  good  index,  which  is  a  valuable  addition  to  the 
original  work.  We  are  sure  that  many  teachers  of  Roman  law  will  wel- 
come this  book  as  a  manual  to  be  placed  in  the  hands  of  their  students. 

Studies  in  the  Civil  Law.  By  W.  W.  Howe.  Second  Edition, 
Boston:    Little,  Brown  &  Co.     1905.     pp.  xiii,  391. 

Wills  on  Circumstantial  Evidence  with  American  Notes.  By 
G.  E.  Beers  and  A.  T.  Corbin.  Boston:  The  Boston  Book  Co.  1905. 
pp.  xiii,  448. 

Constitutional  Law  in  England.  By  E.  W.  Ridges.  London: 
Stevens  &  Sons.     1905.     pp.  xxxii,  459. 

Due  Process  of  Law  under  the  Federal  Constitution.  By 
Lucius  Polk  McGehee.  Northport:  Edward  Thompson  Co.  1906. 
pp.  X,  451. 

Act  of  State  in  English  Law.  By  W.  Harrison  Moore.  London: 
John  Murray.     1906.     pp.  xi,  178. 

Principles  of  the  English  Law  of  Contract.  By  Sir  Wm.  R. 
Anson.  Eleventh  English  Edition.  Second  American  Edition.  By 
Ernest  W.  Huffcut.  New  York:  Oxford  University  Press,  American 
Branch.     1906.     pp.  li,  462. 

The  Law  of  Innkeepers  and  Hotels  Including  Other  Public 
Houses,  Theatres,  Sleeping  Cars.  By  John  Henry  Beale,  Jr.  Bos- 
ton: Wm.  J.  Nagel.     1906.     pp.  xviii,  621. 

The  Austinian  Theory  of  Law.  By  W.  Jethro  Brown.  Lon- 
don: John  Murray.     1906.     pp.  xv,  383. 

American  Consular  Jurisdiction  in  the  Orient.  By  Frank 
E.Hinckley.  Washington:  W.  D.  Lowdermilk  &  Co.  1906.  pp.  xx, 
283. 

Supplement  to  Snyder's  Annotated  Laws.  By  Wm.  L.  Snyder. 
New  York:   Baker,  Voorhis  &  Co.     1906.     pp.  xi,  178. 

Interstate  Commerce  Acts,  Indexed  and  Digested.  By  Charles 
S.Hamlin.     Boston:   Little,  Brown  &  Co.     1907.     pp.480. 

The  American  Lawyer.  By  John  R.  Dos  Passos.  New  York: 
The  Banks  Law  Publishing  Co.     1907.     pp.  iv,  185. 

A  Digest  of  Important  Cases  on  the  Law  of  Crimes.  By  John 
R.  Rood.     Ann  Arbor:  George  Wahr.     1906.     pp.  623. 

History  of  the  Roman  Law.  Part  I.  Sources.  By  E.  C.  Clark. 
Cambridge:  University  Press.  New  York:  G.  P.  Putnam's  Sons.  1906. 
pp.  168. 

The  Preparation  and  Contest  of  Wills.  By  Daniel  S.  Remsen. 
New  York:  Baker,  Voorhis  &  Co.     1907.     pp.  xli,  839. 
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SPURIOUS  INTERPRETATION 

The  relation  of  law  and  morals  has  been  said  to  be  the  Cape 
Horn  of  Jurisprudence.'  In  periods  of  civil  development  in 
which  the  law  is  expanding  or  developing  through  juridical  specu- 
lation or  some  other  non-legislative  agency,  this  relation  is  a 
favorite  theme  of  jurists.  In  periods  of  enacted  law  or  among 
peoples  with  whom  the  growing-point  of  law  is  in  legislation,  it  is 
apt  to  be  passed  over  lightly,  if  not  sneered  at.^  The  analytical 
jurist  looking  at  law  from  the  standpoint  of  an  imperative  theory 
and  taking  legislation  for  his  type  of  law,  is  perfectly  clear;  to 
him  law  is  for  the  courts,  morahty  is  for  the  legislature.^  So  far 
as  the  division  of  governmental  labor  is  complete,  so  far  as  the 
separation  of  judicial  and  legislative  functions  is  carried  out  with 
logical  exactness,  this  distinction  is  maintainable.  But  so  far 
as  the  separation  is  incomplete  and  in  the  field,  narrowing  it  may 
be,  but  by  no  means  lost,  in  which  judges  must  make  as  well  as 
administer  law,  morality,  under  one  name  or  another,  must  stand 
for  the  law  which  should  in  theory,  but  does  not  in  fact,  exist  as 
the  rule  of  decision.  The  philosophical  jurist  will  call  it  natural 
law.  The  historical  jurist  will  see  in  it  a  survival  of,  or  reversion 
to,  justice  without  law.  The  sociological  jurist  will  style  it  "con- 
formity to  the  de  jacto  wishes  of  the  dominant  forces  of  the  com- 
munity."' And  in  truth  it  is  all  of  these.  It  is  reason  asserting 
itself,  where  rules  have  left  it  unfettered,  to  bring  about  an  exer- 

'  Ihering,  quoted  in  Ahrens,  Naturrecht,  §  37.  cf.  Zweck  im  Recht, 
2,  96. 

^  e.  g.  "This  alleged  but  really  nebulous  relation  between  morality 
and  law."      Rattigan,  Jurisprudence,  §  4a. 

3  "This  truth,  when  formally  announced  as  an  abstract  proposition, 
is  so  simple  and  glaring  that  it  seems  idle  to  insist  upon  it."  Austin, 
Jurisprudence,  note  to  Lecture  V. 

<  I  am  indebted  to  Mr.  Justice  Holmes  for  this  apt  formulation  of  the 
sociological  view. 
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cise  of  individual  judgment  reflecting  necessarily  the  views  and 
desires  of  the  dominant  social  force  for  the  time  being.  The 
points  of  contact  between  law  and  morals,  the  points  at  which  the 
individual  reason  and  judgment  of  the  judge,  reflecting  the  desires 
of  the  dominant  element  of  society,  come  into  play,  are  three: 
discretion,  judicial  law-making,  and  interpretation. 

Discretion,  being  confined  to  particular  cases  and  held  within 
very  narrow  hmits,  has  no  permanent  or  constructive  influence  on 
the  law.  Judicial  law-making,  as  such,  beongs  to  periods  of 
juristic  law,  and  in  a  period  of  enacted  law  is  dormant.  Interpre- 
tation, on  the  other  hand,  belongs  to  all  periods  and  is  an  agency 
to  which  the  most  rigid  of  codes  or  constitutions,  no  less  than  the 
most  settled  juristic  traditions,  have  been  made  to  yield  whenever 
growth  has  been  necessary.  Legislators  and  analytical  jurists' 
have  sometimes  assumed  that  a  perfection  of  statement  was  pos- 
sible which  would  do  away  with  all  need  for  interpretation.  But 
the  last  and  best  piece  of  code-making  has  left  the  whole  matter 
of  interpretation  at  large,  and  shows  that  the  idea  of  tying  down 
future  generations  by  a  complete  and  authentic  extemporaneous 
exposition  is  waning.^ 

I  have  said  that  one  of  the  points  of  contact  between  law  and 
morals  is  to  be  found  in  interpretation.  This  is  true  to  some  extent 
of  all  interpretation.  But  it  is  more  especially  true  of  that  form 
of  interpretation — or  rather  that  form  of  judicial  law-making  under 
the  guise  of  interpretation — which  Austin  has  styled  "spurious 
interpretation."^  The  name  given  by  Austin  has  been  objected  to 
as  "depreciatory."*  But  the  distinction  is  entirely  vahd,  and 
deserves  more  attention  than  it  has  received.  Nor  is  the  depre- 
ciation of  the  process,  involved  in  the  name  Austin  applies  to  it, 
a  sound  objection.  For  if  the  process  is  not  in  fact  what  it  pre- 
tends to  be,  but  operates  "by  side  winds  and  in  underhand  ways" 
to  bring  about  results  not  attainable  directly,^  it  is  not  merely  des- 
tructive of  clear  legal  thinking  to  use  one  term  to  cover  both  the 
genuine  and  the  pretended,  but  in  a  time  when  we  ought  to  have 
outgrown  fictions,  the  pretended  interpretation  by  virtue  of  which 


'  See  several  instances  noted  in  Lieber,  Legal  and  Political  Her- 
meneutics,  Chap.  II.  §§  12,  14. 

^  "  Fur  die  Auslegung  hat  das  Gesetzbuch  keine  besonderen  Regain 
aufgestellt."  BernhOft,  das  Biirgerliche  Recht  (in  Birkmeyer's  Ency- 
klopadie)  §  13. 

3  Jurisprudence  (3  Ed.)  1028.     See  also  Lect.  XXXIII. 

*  Clark,  Practical  Jurisprudence,  235. 

'Clark,  Practical  Jurisprudence,   235. 
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the  law  grows  judicially,  deserves  to  be  so  branded  that  no  one 
shall  be  deceived.  Austin's  analysis  will  be  found  in  the  fragment 
of  his  Essay  on  Interpretation.^  In  substance,  it  is  this:  The 
difficulty  calling  for  interpretation  may  be,  (a)  which  of  two  or 
more  co-ordinate  rules  to  apply,  or  (b)  to  determine  what  the 
law-maker  intended  to  prescribe  by  a  given  rule,  or  (c)  to  meet 
deficiencies  or  excesses  in  rules  imperfectly  conceived  or  enacted. 
The  first  two  are  cases  for  genuine  interpretation.  The  third 
case,  when  treated  as  a  matter  of  interpretation,  calls  for  spurious 
interpretation. 

The  object  of  genuine  interpretation  is  to  discover  the  rule 
which  the  law-maker  intended  to  establish;  to  discover  the  inten- 
tion with  which  the  law-maker  made  the  rule,  or  the  sense  which 
he  attached  to  the  words  wherein  the  rule  is  expressed.  Its  object 
is  to  enable  others  to  derive  from  the  language  used  "the  same 
idea  which  the  author  intended  to  convey."'  Employed  for  these 
purposes,  interpretation  is  purely  judicial  in  character;  and  so 
long  as  the  ordinary  means  of  interpretation,  namely  the  hteral 
meaning  of  the  language  used  and  the  context,  are  resorted  to, 
there  can  be  no  question.  But  when,  as  often  happens,  these 
primary  indices  to  the  meaning  and  intention  of  the  law-maker  fail 
to  lead  to  a  satisfactory  result,  and  recourse  must  be  had  to  the 
reason  and  spirit  of  the  rule,  or  to  the  intrinsic  merit  of  the  several 
possible  interpretations,  the  line  between  a  genuine  ascertaining 
of  the  meaning  of  the  law,  and  the  making  over  of  the  law  under 
guise  of  interpretation,  becomes  more  difficult.  Strictly,  both  are 
means  of  genuine  interpretation.  They  are  not  covers  for  the 
making  of  new  law.  They  are  modes  of  arriving  at  the  real  intent 
of  the  maker  of  existing  law.  The  former  means  of  interpretation 
tries  to  find  out  directly  what  the  law-maker  meant  by  assuming 
his  position,  in  the  surroundings  in  which  he  acted,  and  endeavor- 
ing to  gather  from  the  mischiefs  he  had  to  meet  and  the  remedy 
by  which  he  sought  to  meet  them,  his  intention  with  respect  to  the 
particular  point  in  controversy.  The  latter,  if  the  former  fails 
to  yield  sufficient  light,  seeks  to  reach  the  intent  of  the  law-maker 
indirectly.  It  assumes  that  the  law-maker  thought  as  we  do  on 
general  questions  of  morals  and  pohcy  and  fair  dealing.  Hence 
it  assumes  that  of  several  possible  interpretations  the  one  which 
appeals  most  to  our  sense  of  right  and  justice  for  the  time  being 
is  most  likely  to  give  the  meaning  of  those  who  framed  the  rule. 

1  Jurisprudence  (3  Ed.)  1023. 

'  Lieber,  Legal  and  Political  Hermeneutics,  Chap,  i,  §  8. 
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If  resorted  to  in  the  first  instance,  or  without  regard  to  the  other 
means  of  interpretation,  this  could  not  be  regarded  as  a  means 
of  genuine  interpretation.  But  inherent  difficulties  of  expression 
and  want  of  care  in  drafting  require  continual  resort  to  this  means 
of  interpretation  for  the  legitimate  purpose  of  ascertaining  what 
the  law-maker  in  fact  meant. 

On  the  other  hand,  the  object  of  spurious  interpretation  is  to 
make,  unmake,  or  remake,  and  not  merely  to  discover.  It  puts 
a  meaning  into  the  text  as  a  juggler  puts  coins,  or  what  not,  into 
a  dummy's  hair,  to  be  pulled  forth  presently  with  an  air  of  dis- 
covery. It  is  essentially  a  legislative,  not  a  judicial  process, 
made  necessary  in  formative  periods  by  the  paucity  of  principles, 
feebleness  of  legislation,  and  rigidity  of  rules  characteristic  of 
archaic  law.  So  long  as  law  is  regarded  as  sacred,  or  for  any 
reason  as  incapable  of  alteration,  such  a  process  is  necessary  to 
growth,  but  surviving  into  periods  of  legislation,  it  becomes  a 
source  of  confusion.  Such  survival,  however,  like  the  survival 
of  fictions,  of  implications  in  law,  and  of  such  phrases  as  "con- 
structive" trust'  and  constructive  fraud,  is  inevitable  in  any  system. 
While  it  is  the  chief  means  of  growth  in  the  formative  period,  in 
the  period  of  growth  by  juristic  speculation,  which  is  the  classical 
period  in  every  legal  system,  it  becomes  a  settled  doctrine,  and 
passes  into  succeeding  periods  of  legislation  as  an  undoubted 
judicial  attribute.'  As  legislation  becomes  stronger  and  more 
frequent,  examples  of  this  type  of  so.-called  interpretation  will 
finally  become  less  common.  Outside  of  constitutional  law,  where 
special  reasons  operate  to  keep  it  alive,  the  most  conspicuous  ex- 
ample in  recent  American  case-law  is  the  attempt  in  some  juris- 
dictions to  read  into  the  statutes  governing  descent  an  exception 
excluding  the  heir  who  murders  his  ancestor,^  a  holding  now  gen- 
erally repudiated.*  None  the  less  the  genuine  character  of  this 
so-called  interpretation  remains  for  the  most  part  unquestioned. 
Jurists  continue  to  discuss  it  as  a  form  of  interpretation  ex  ratione 

'  See  the  observations  of  Sir  Frederick  Pollock  in  his  Law  of  Fraud 
in  British  India,  41. 

2  See  Dig.  47,  8,  7.  The  writers  on  Roman  law  refer  to  interpretation 
ex  ratione  legis  as  "filling  up  blanks  in  the  law."  Salkowski,  Institutionen 
(7  ed.)  §  7.  Compare  the  classical  common  law  doctrine  that  the  courts 
are  to  mold  statutes  "according  to  reason  and  convenience  to  the  best 
use."     Chitty's  note  to  i  Bl.  Comm.  87. 

3  Riggs  V.  Palmer  (1889)  115  N.  Y.  506,  Lundy  v.  Lundy  (1895)  24 
Can.  S.  C.  650. 

*  In  re  Kuhn  (1904)  125  la.  449,  McAllister  v.  Fair  (1905)  72  Kan. 
533,  Shellenberger  v.  Ransom  (1894)  41  Neb.  631,  Owens  v.  Owens  (1888) 
100  N.  C.  240,  Carpenter's  Estate  (1895)   170  Pa.  St.  203. 
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legis,^  and  courts  confuse  the  two  in  one  and   the  same  sen- 
••ence.^ 

Spurious  interpretation  is  an  anachronism  in  an  age  of  legis- 
lation. It  is  a  fiction.^  Ihering  has  called  the  process,  when 
applied  in  a  period  of  growth  by  juristic  speculation,  "juristic 
chemistry."*  Savigny,  considering  it  with  reference  to  the  adapta- 
tion of  authoritative  texts  to  new  circumstances,  calls  it  "the  cor- 
rection of  an  incorrectly  expressed  law."^  Lieber  points  out  that 
it  is  essentially  legislation.*  Bryce  calls  it  simply  and  plainly 
"evasion."'  It  is,  in  truth,  what  we  may  call  a  general  fiction. 
For  if  we  look  narrowly  at  the  fictions  by  means  of  which  the  law 
has  grown  in  the  past,  we  may  divide  them  into  general  fictions — 
fictions  under  which  a  general  course  of  procedure  or  general 
doctrines  have  grown  up;  and  particular  or  special  fictions — fic- 
tions which  have  enabled  a  new  rule  to  grow  up  in  particular  cases. 
In  the  former  class,  along  with  spurious  interpretation,  one  might 
put  the  jus  gentium,  natural  law,  and  equity.  Spurious  inter- 
pretation, moreover,  is  a  fiction  which  has  done  its  legitimate 
work.  Men  have  long  seen  that  special  fictions  are  unnecessary 
and  unsuited  to  a  developed  system  of  law.  But  general  fictions 
tend  to  become  so  deep-rooted,  that  eradication  is  well  nigh  im- 
possible. Spurious  interpretation  and  genuine  interpretation  are 
so  generally  confused  by  institutional  wTiters,  that  few  who  study 
the  law  realize  that  there  is  any  difference.  The  student  is  taught 
the  principles  of  genuine  and  of  spurious  interpretation  together  as 
part  of  the  jundamenta  of  law.  So  long  as  the  bulk  of  a  legal  sys- 
tem is  in  the  form  of  case-law,  this  is  no  great  matter.  When  the 
growing-point  shifts  to  legislation,  and  judicial  law-making,  being 
at  variance  with  constitutional  theory,  is  confined  within  con- 

1  The  source  of  this  confusion  in  modern  books  seems  to  be  in  Grotiu« 
(Bk  II.  Ch.  i6  §§  26,  27).  See  i  Bl.  Comm.  61,  62,  Lieber,  Legal  and 
Political  Hermeneutics,  Ch.  Ill,  §  2,  Cooley,  Constitutional  Limitations, 
$1  et  seq. — "Certain  statutes,  where  extension  is  not  plainly  excluded, 
may  be  extended  beyond  the  letter  to  similar  and  omitted  cases."  Erkine, 
Principles  of  the  laws  of  Scotland  (19  Ed.)  18.  See  also  Salmond,  Juris- 
prudence, 134. 

2  Cf.  People  V.  Com'rs  of  Taxes  (1884)  95  X.  Y.  554,  559. 

'  This  appears  most  forcibly  in  archaic  law,  cf.  the  far  fetched 
results  drawn  from  texts  of  the  Koran  in  Mohammedan  Law.  Wilson, 
Digest  of  Mohammedan  Law  {2   Ed.)    13. 

^  Geist  des  Romischen  Recht  (2  Ed.)  Ill,  11. 

^  System,  i,  §  37.  "  Korrektur  des  Wortes  im  Geiste  des  Interpre- 
ten."  Dernburg,  Pandekten,  i,  §  35.  Windscheid  distinguishes  Ana- 
logie  expressly,  although  he  deals  with  it  under  the  general  head  of  Ausle- 
gung.     Pandekten,  i,  §  23. 

*  Legal  and  Political  Hermeneutics,  Chap.  II,  §  15. 

'  Studies  in  History  and  Jurisprudence,  I,  229. 
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stantly  narrowing  limits,  it  becomes  a  matter  of  the  first  importance, 
since  it  leads  of  necessity  to  exercise  of  legislative  powers  by  the 
courts. 

No  one  will  assert  at  present  that  the  separation  of  powers  is 
part  of  the  legal  order  of  nature  or  that  it  is  essential  to  liberty. 
We  recognize  to-day  that  it  is  a  practical  device,  existing  for  prac- 
tical ends ;  that  it  is  only  the  principle  of  division  of  labor  applied 
to  government,  and  that  it  exists  in  modern  states  as  a  mere  special- 
ization, for  the  reason  that  any  function  will  be  better  fulfilled 
by  a  special  organ  than  by  one  charged  with  many  functions.'  It 
is  often  better  that  some  other  organ  perform  the  special  function 
in  single  instances,  than  that  it  go  wholly  unperformed.  Just 
as  in  the  organic  body,  when  any  one  organ  fails  in  its  function 
others  are  pressed  into  service  to  do  its  work  as  well  as  they  may, 
so  in  the  super-organic  body  politic  failure  of  one  organ  to  do  its 
whole  work,  or  to  do  it  well,  puts  pressure  on  the  other  organs  to 
fill  the  gap.  Hence,  while  invasion  of  the  province  of  one  depart- 
ment by  another  is  by  no  means  wholly  evil,  it  is  a  sign  either  of 
backwardness  in  development  or  of  organic  disease.  Rigid  con- 
stitutions, difficult  of  amendment,  particularly  where,  as  in  the 
case  of  the  Fourteenth  Amendment  they  seek  to  impose  the  politi- 
cal or  economic  views  of  one  time  upon  all  times  to  come,  are  pre- 
senting to  modern  common-law  courts  the  same  problem  which 
the  rigid  formahsm  of  archaic  procedure,  and  the  terse  obscurity 
of  ancient  codes,  put  before  the  jurists  of  antiquity.^  Cases  must 
be  decided,  and  they  must  be  decided  in  the  long  run  so  as  to  accord 
with  the  moral  sense  of  the  community.  This  is  the  good  side 
of  spurious  interpretation.  It  is  this  situation  that  provokes  the 
general  popular  demand  for  judicial  amendment  of  constitutions, 
state  and  federal,  under  the  guise  of  interpretation. 

Looking  at  the  matter  purely  from  the  standpoint  of  expedi- 
ency, and  leaving  legal  theory  out  of  account,  the  bad  features  of 
spurious  interpretation,  as  applied  in  the  modern  state,  may  be 
said  to  be  three:  (i)  That  it  tends  to  bring  law  into  disrepute, 
(2)  that  it  subjects  the  courts  to  political  pressure,  (3)  that  it 
reintroduces  the  personal  element  into  judicial  administration. 
Let  us  examine  each  of  these  propositions  in  more  detail.  In  the 
first  place,  in  a  modem  state,  spurious  interpretation  of  statutes, 
and  especially  of  constitutions,  tends  to  bring  law  into  disrepute. 
Law  is  no  longer  the  mysterious  thing  it  was  once.     This  is  an  age 

^  Bluntschli,   AUgemeine  Statslehre,   Bk.  VII,   Chap.   I. 
^  Cf .  Bryce,  Studies  in  History  and  Jurisprudence,  I,  229. 
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and  a  country  of  publicity.  It  is  no  longer  possible  to  impose 
upon  the  public  by  covering  legislation  with  the  cloak  of  inter- 
pretation. The  people,  when  they  call  for  spurious  interpretation 
of  constitutions  and  statutes,  ask  the  courts  to  legislate,  and  under- 
stand exactly  what  they  are  asking.  The  disguise  is  transparent 
and  futile,  and  can  only  result  in  creating  or  confirming  a  popular 
belief  that  courts  make  and  unmake  the  law  at  will.  Second,  in  a 
common-law  country  where  questions  of  politics  and  economics 
are  so  frequently  referred  to  the  courts,  the  knowledge  that  courts 
exercise,  or  may  exercise,  a  power  of  spurious  interpretation  sub- 
jects the  courts  to  political  pressure  which  can  not  but  impair  the 
general  administration  of  justice.  If  the  dominant  political  force 
for  the  time  being  may,  or  thinks  it  may,  amend  the  constitution 
off-hand  by  procuring  judicial  spurious  interpretation,  it  is  evident 
that  pressure  is  bound  to  be  brought  to  bear  upon  the  courts  to 
adjust  constitutional  provisions  to  the  exigencies  of  current  policy. 
Of  course  this  is  to  be  apprehended  to  some  extent  wherever  the 
doctrine  of  supremacy  of  law  and  a  written  constitution  give  the 
courts  a  certain  political  character.^  But  when  it  is  known  or 
believed  that  the  courts  will  wield  a  legislative  power,  the  danger 
is  greatly  aggravated.  Popular  feeling  that  courts  make  law,  and 
hence  that  judges  are  political  officers  to  be  elected  as  such,  is 
making  more  than  one  commonwealth  realize  Bacon's  saying, 
"An  ignorant  man  can  not,  a  coward  dares  not  be  a  good  judge."  ' 
Finally,  spurious  interpretation  reintroduces  the  personal  element 
into  the  administration  of  justice.  The  whole  aim  of  law  is  to  get 
rid  of  this  element.  And,  however  popular  arbitrary  judicial 
action  and  raw  equity  may  be  for  a  time,  nothing  is  more  foreign 
to  the  public  interest,  and  more  certain  in  the  end  to  engender 
disrespect  if  not  hatred  for  the  law.  The  fiction  of  spurious  inter- 
pretation can  not  long  deceive  any  one  to-day.  The  application 
of  the  individual  standard  of  the  judge  instead  of  the  appointed 
legal  standard  is  quickly  perceived,  and  is,  indeed,  suspected  too 
often  where  it  has  not  occurred.  If  confidence  in  the  regularity  of 
judicial  administration  is  impaired,  laws  are  worth  little.  "The 
life  of  the  laws  lies  in  the  due  execution  and  administration  of 
them."^  In  fact,  lay  advocates  of  spurious  interpretation  desire  a 
reversion  to  justice  without  law.  "If  we  examine  their  desire 
more  closely  we  shall  find  that  nothing  less  is  demanded  than 

'  As  Mr.  Dooley  puts  it,  "the  coort  follows  th'  iliction  rethurns." 
2  Works  (Montagu's  Ed.)  2,  378. 
'Bacon,  Works  (Montagu's  Ed.)  2,  378. 
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constructive  justice,  constructive  laws,  constructive  verdicts,  and 
constructive  penalties,  or,  v/hich  is  equally  bad,  the  substitution  of 
individual  feelings  and  views  for  the  general  rule  and  even  law."' 
Are  the  temporary  advantages  to  be  derived  from  speedy 
judicial  amendment  of  constitutions  in  any  wise  compensation  for 
the  serious  and  permanent  injury  to  the  legal  system  which  is 
involved?  Courts  must  decide  cases;  they  must  decide  them  in 
accord  with  the  moral  sense  of  the  community  so  far  as  they  are 
free  to  do  so.  If  the  proper  agencies  of  government  do  not  supply 
the  necessary  rules,  they  m.ust  administer  justice  without  rules  or 
must  make  rules.  Granting  this,  the  fact  remains  that  there 
should  be  no  such  necessity,  or  at  least  it  should  be  reduced  to  a 
minimum,  in  the  modern  state.  Over-rigid  constitutions,  care- 
lessly drawn  statutes,  and  legislative  indifference  toward  purely 
legal  questions^  are  not  permanently  remedied  by  wrenching  the 
judicial  system  to  obviate  their  mischievious  effects.  As  the  sins 
of  the  judicial  department  are  compelling  an  era  of  executive 
justice,  the  sins  of  popular  and  legislative  law-making  are  threat- 
ening to  compel  a  return  to  an  era  of  judicial  law-making.  Both 
are  out  of  place  in  a  modern  state. 

RoscOE  Pound. 


^  Lieber,  Legal  and  Political  Hermeneutics,  Chap.  2,  §  16. 

-  It  is  instructive  to  note  the  indifference  of  legislatures,  which  are 
pouring  out  a  huge  volume  of  political  statutes,  toward  defects  in  the 
law  governing  private  acts  and  relations.  Courts  may  point  these  out 
again  and  again,  yet  nothing  is  done  to  cure  them.  See  two  notes  by 
Judge  Irvine,  18  Green  Bag,  466,  and  19  Green  Bag  317. 


LARCENY  AND  THE  PERKINS  CASE. 

It  is  not  the  object  of  this  paper  to  present  an  extended  dis- 
cussion of  the  doctrine,  estabHshed  for  the  State  of  New  York  by 
the  final  decision  in  People  ex  rel.  Perkins  v.  Moss^  Its  chief  pur- 
pose is  to  summarize  the  facts  of  the  case,  to  recite  briefly  the  his- 
tory of  its  progress  through  the  courts,  and  to  comment  upon  the 
conflicting  views  contained  in  the  Court  of  Appeals  opinions. 

The  facts  are  neither  complicated  nor  numerous.  During  the 
fall  of  1904,  Mr.  McCall,  the  president  of  the  New  York  Life 
Insurance  Company,  promised  Mr,  Bhss,  the  treasurer  of  the 
Republican  National  Committee,  that  the  company  would  con- 
tribute up  to  the  sum  of  $50,000  for  use  in  the  Presidential  cam- 
paign then  in  progress.  The  relator,  Mr.  Perkins,  advanced 
from  his  own  resources  to  Mr.  Bliss  $48,500;  these  advances 
were  made  at  the  request  of  Mr.  McCall,  who  promised  relator 
that  he  should  be  reimbursed  later.  The  reason  for  relator's 
advancing  the  money,  instead  of  having  the  contribution  made 
directly  from  the  funds  of  the  company,  was  stated  at  the  time 
by  Mr.  McCall  to  be,  that  it  would  make  it  easier  for  him  to  refuse 
demands  which  were  being  made  for  other  political  contributions. 
In  December,  1904,  the  relator  was  reimbursed,  pursuant  to  the 
directions  of  President  McCall,  after  the  matter  had  been  dis- 
cussed in  a  meeting  of  the  Finance  Committee,  of  which  Mr. 
Perkins  was  chairman,  and  Mr.  McCall  a  member.  No  formal 
vote  was  taken  in  the  committee  about  the  matter,  nor  was  any 
entry  made  of  the  transaction  in  the  minutes  of  the  committee. 
The  reimbursing  check  was  made  payable  to  J.  P.  Morgan  & 
Co.,  of  which  banking  house  Mr.  Perkins  was  a  member;  neither 
the  face  of  the  check  nor  any  of  the  entries  upon  the  Insurance 
Company's  books  indicated  that  the  check  was  given  to  redeem 
Mr.  McCall's  promise  to  contribute  up  to  $50,000  to  the  Repub- 
lican National  Committee. 

Upon  depositions  by  officers  of  the  company  stating  the  fore- 
going facts,  and  a  letter  from  the  relator  to  District  Attorney 
Jerome,  declaring  that  the  relator  believed  the  foregoing  expendi- 
ture to  be  for  the  benefit  of  the  company,  and  that  he  derived  no 
personal  advantage  of  any  kind  from  the  transaction,  and  had  no 

>  (1907)  187  N.  Y.  410,  80  N.  E.  383. 
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intent  other  than  to  serve  the  interests  of  the  company,  Magis- 
trate Moss  issued  a  warrant  of  arrest  for  Mr.  Perkins,  charging 
him  wkh  the  crime  of  grand  larceny  in  the  first  degree.  Imme- 
diately upon  his  arrest,  writs  of  habeas  corpus  and  certiorari  were 
issued  in  his  behalf,  and  the  relator  was  brought  before  a  Special 
Term  of  the  Supreme  Court.  After  a  hearing,  this  tribunal  dis- 
missed the  writ  of  habeas  corpus,  and  remanded  the  relator  into 
custody.  Upon  his  appeal  the  Appellate  Division,  in  the  first 
Department,  reversed  the  order  of  the  Special  Term,  and  dis- 
charged the  relator.  The  People  then  appealed  to  the  Court  of 
Appeals,  where,  by  a  vote  of  four  to  three,  the  decision  of  the 
Appellate  Division  was  affirmed. 

It  appears  to  have  been  the  purpose  of  the  District  Attorney, 
by  the  rather  unusual  procedure  employed  in  this  case,  to  secure 
an  authoritative  judicial  determination  of  the  question,  whether 
such  a  diversion  of  an  insurance  company's  funds  as  has  been 
described  above  amounts  to  larceny  under  the  New  York  Penal 
Code.  If  it  did  not,  then  it  would  be  a  waste  of  pubhc  money 
and  an  unwarranted  stirring  up  of  scandal  to  secure  indictments 
against  sundry  persons,  and  bring  them  to  trial  for  conduct  which 
was  not  criminally  punishable.  The  single  question,  then,  in 
this  case  was,  did  the  affidavits,  which  were  presented  to  the 
magistrate,  and  which  set  forth  the  facts  narrated  above,  furnish 
any  legal  evidence  of  the  commission  of  the  crime  of  larceny  by 
Mr.  Perkins?^ 

That  crime  is  defined  in  section  528  of  the  Penal  Code,  which 
reads,  so  far  as  material,  as  follows: 

"A  person  who,  with  the  intent  to  deprive  or  defraud  the  true  owner 
of  his  property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate  the 
same  to  the  use  of  the  taker,  or  of  any  other  person,  *  *  *  having 
in  his  possession,  custody,  or  control,  as  a  bailee,  servant,  attorney, 
agent,  clerk,  trustee,  or  officer  of  any  person,  association  or  corporation, 
*  *  *  any  money,  property,  evidence  of  debt  or  contract,  article  of 
value  of  any  nature,  or  thing  in  action  or  possession,  appropriates  the 
same  to  his  own  use,  or  that  of  any  other  person  other  than  the  true 
owner  or  person  entitled  to  the  benefit  thereof,  steals  such  property,  and 
is  guilty  of  larceny." 

The  learned  judge,  who  heard  the  case  at  Special  Term, 
decided  that  the  facts  presented  to  Magistrate  Moss  made  out  a 

'Gray,  J.,  in  187  N.  Y.,  at  p.  418,  80  N.  E.,  at  p.  385,  says:  "If  the 
information,  which  was  laid  before  the  magistrate  furnished  no  legal 
evidence  of  the  commission  of  a  crime  by  the  relator,  then  he  was  illegally 
restrained  of  his  liberty." 
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prima  jade  case  of  larceny,  as  that  crime  is  defined  above.  He 
held  that  Mr.  Perkins  "exercised  a  control  of  the  funds  alleged  to 
have  been  misappropriated,  within  the  contemplation  of  the 
statute,"  and  that  the  appropriation  of  the  funds,  by  the  concerted 
action  of  him  and  Mr.  McCall,  to  the  use  of  the  treasurer  of  a 
national  campaign  committee,  under  the  circumstances  disclosed 
in  the  affidavits  presented  to  the  magistrate,  v^as  larceny  under 
the  Code,  if  it  was  done  with  a  criminal  intent.  Such  intent,  he 
thought,  was  disclosed  by  the  fact,  that  the  contribution  in  ques- 
tion was  not  only  ultra  vires,  but  inherently  wrong.  Said  the 
learned  judge:* 

"To  permit  an  artificial  creature  of  the  State,  unless  it  be  a  corpora- 
tion expressly  authorized  by  law  to  engage  in  political  matters,  by  the 
unauthorized  use  of  its  corporate  funds,  to  become  an  active  force  in  a 
political  contest,  would,  in  my  opinion,  be  to  sanction  an  infringement 
upon  the  rights  of  voters,  who  alone,  either  as  individuals  or  through 
political  organizations,  may  elect,  directly  or  indirectly,  officials  in 
advocacy  of  the  principles  for  which  they  contend.  To  encourage  the 
unauthorized  use  of  corporate  funds  for  political  purposes  might  result 
in  the  creatures  of  the  State  becoming  its  masters.  Any  unauthorized 
act  of  a  corporation  that  affects  public  interests  with  such  serious  and 
far-reaching  consequences  is  a  menace  to  the  State  and  against  public 
policy." 

Later,  he  adds: 

"If  I  am  correct  in  assuming  that  a  corporate  gift  for  political  pur- 
poses is  wrongful,  and  therefore  illegal,  then  in  a  case  where  a  trustee 
of  a  corporation  like  that  of  a  life  insurance  company,  who  knowingly, 
consciously  and  deliberately  appropriates  the  money  of  the  corporation 
to  the  use  of  a  political  campaign  committee,  there  would  be  present 
all  the  elements  required  to  establish  the  commission  of  the  crime  of 
larceny,  and  reasonable  grounds  for  believing  that  the  person  charged 
committed  it,  unless  we  may  say  as  a  matter  of  law  that  one  charged 
with  the  commission  of  a  crime  may  escape  its  consequences  by  admitting 
the  facts  that  prima  facie  would  establish  it,  and  pleading  ignorance  of 
their  legal  effect  and  absence  of  intent  to  do  any  wrong." 

These  views  were  rejected  unanimously  by  the  Appellate 
Division.  While  the  members  of  this  tribunal  filed  separate 
opinions,  which  contain  a  considerable  variety  of  reasoning,  they 
agreed  in  the  conclusion,  that  the  information  laid  before  the 
magistrate  did  not  furnish  reasonable  ground  to  believe  that  the 
relator  had  committed  the  crime  of  larceny.  None  of  them  look 
upon  the  contribution  to  a  party  campaign  fund,  by  the  oflicers 

*  Greenbaum,  J.,  50  Misc.  198,  208,  209,  100  N.  Y.  Supp.  427. 
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of  a  life  insurance  company,  of  $48,500  of  the  company's  money 
as  illegal.  It  was  at  most  an  ultra  vires  act.  It  was  neither 
malum  prohibitum  nor  malum  in  se.  As  the  relator  declared 
that  he  believed  this  expenditure  to  be  for  the  benefit  of  the  com- 
pany, and  that  he  derived  no  personal  advantage  of  any  kind 
from  the  transaction,  these  judges  were  of  the  opinion  that  there 
was  "nothing  sufficient  to  justify  the  imputation  of  criminal 
intent  or  design  on  the  part  of  the  relator  to  steal  moneys  of  the 
insurance  company  by  appropriating  them  to  his  own  use,  or  to 
the  use  of  some  one  other  than  the  corporation."^ 

It  should  also  be  noted  that  the  members  of  this  court  assume 
that  the  alleged  larceny  of  the  relator  consists  in  his  receiving  and 
applying  to  his  own  use  the  moneys  paid  over  to  him  in  December. 
His  claim  to  such  moneys,  say  these  judges,  was  based  upon  the 
promise  of  President  McCall,  which  had  been  approved  by  the 
finance  committee.  While  such  promise  might  be  ultra  vires 
and  unenforceable  at  law,  it  was  a  sufficient  basis  for  the  relator's 
claim  to  the  sum  which  was  paid  to  him,  and  brought  his  case 
within  §  548  of  the  New  York  Penal  Code:'' 

"Upon  an  indictment  for  larceny  it  is  a  sufficient  defense  that  the 
property  was  appropriated  openly  and  avowedly,  under  a  claim  of  title 
preferred  in  good  faith,  even  though  such  claim  is  untenable." 

This  theory  of  the  case  was  rejected  by  the  Court  of  Appeals. 
The  alleged  crime  of  the  relator  was  admitted  by  the  majority  as 
well  as  the  minority  judges,  to  consist  in  aiding  and  abetting 
President  McCall  in  turning  over  $48,500  of  the  company's  funds 
to  the  RepubHcan  National  Campaign  Committee.^ 

1  Opinion  of  Patterson,  J.,  113  App.  Div.,  at  p.  347. 

2  Opinion  of  Ingraham,  J.,  Ibid.,  at  p.  337;  opinion  of  McLaughlin, 
J.,  Ibid.,  at  p.  340;   opinion  of  Laughlin,  J.,  Ibid.,  at  p.  349. 

^  "The  act  of  the  president  of  the  insurance  companj%  which  the 
relator  may  be  regarded  as  abetting  (section  29,  Pen.  Code),  that  is  the 
contribution  of  corporate  funds  for  the  purposes  of  a  political  campaign," 
Gray,  J.,  187  N.  Y.,  at  p.  420,  80  N.  E.,  at  p.  386;  "and,  while  the  con- 
tribution was  suggested  and  made  by  the  authority  and  direction  of  the 
president  of  the  company  rather  than  by  the  relator,  still  the  latter  was 
so  a  party  to  the  execution  of  the  act  that  he  must  be  regarded  as  having 
aided  and  abetted  it,  and  therefore  is  criminally  responsible  if  a  crime 
was  committed,"  Hiscock,  J.,  187  N.  Y.,  at  p.  425,  80  N.  E.,  at  p.  388; 
"it  is  also  unnecessary  to  consider  whether  the  relator  as  an  officer  of 
the  company  had  at  the  time  in  his  'possession,  custody,  or  control' 
the  funds  or  property  of  the  company  within  the  provisions  of  the  Penal 
Code.  Certainly  the  president  had  such  custody  and  control,  and  by 
section  29  of  the  Penal  Code  a  person  who  aids  or  abets  the  commission 
of  a  crime,  or  directly  or  indirectly  counsels  its  commission,  is  equally 
a  principal  with  the  person  who  commits  the  acts.     Nor  have  the  pro- 
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The  members  of  this  court  also  agreed  in  holding,  that  it  is 
not  necessary  to  the  crime  of  larceny  that  the  property  be  appro- 
priated lucri  causa.^ 

They  were  unanimous,  too,  in  holding  that  "the  contribution 
by  the  President  of  the  New  York  Life  Insurance  Company  from 
its  funds  of  $50,000  to  a  political  campaign  committee,  even  in 
the  absence  of  any  statutory  prohibition,  was  absolutely  beyond 
the  purposes  for  which  that  corporation  existed,  and  was  wholly 
unjustifiable  and  illegal."' 

While  the  judges  were  "all  agreed,"  that  the  contribution  in 
question  "was  wholly  unjustifiable  and  illegal,"  they  differed  as 
to  the  inferences  to  be  drawn  from  the  relator's  connection  with 
the  matter.  The  majority  were  of  the  opinion  that  the  facts  did 
not  warrant  the  inference  of  the  criminal  intent  necessary  to 
larceny.     Said  Judge  Gray,  writing  for  the  majority: 

"In  the  facts  stated  in  these  depositions  I  find  none  upon  which 
criminality  can  be  predicated.  The  essential  element  of  the  'intent  to 
deprive  and  defraud  '^  is  nowhere  to  be  found,  and  there  is  no  just  basis 
for  the  inference.  There  was  no  concealment  about  the  transaction,  and 
knowledge  of  it  was  conveyed  to  the  other  trustees.  That  the  relator 
may  have  made  a  mistake  of  law,  which  will  not  relieve  him  from  liability 
in  a  civil  action,  may  be  true,  and  he  expressly  disclaimed  in  his  letter 
any  intention  to  dispute  such  a  liability;  but  this  was  a  case  where  the 
intent,  or  good  faith,  was  in  issue  and  then  knowledge  of  the  law  is  im- 
material. *  *  *  The  facts  showed  that  the  design  to  injure,  the 
motive  to  despoil  the  company,  the  wrongful  purpose,  were  all  lacking 
in  the  information,  which  was  laid  before  the  magistrate  and  upon  which 
the  warrant  issued.  This  being  so,  the  act  of  the  magistrate  was  wholly 
without  jurisdiction,  and  the  warrant  and  all  proceedings  under  it  were 
absolutely  void." 

Judge  Hiscock,  who  wrote  a  second  majority  opinion,  ex- 
pressed himself  as  follows: 

visions  of  section  548,  that  it  is  a  sufficient  defense  to  indictment  for 
larceny  that  the  property  was  appropriated  openly  under  a  claim  of  title 
in  good  faith,  any  application  to  the  case.  The  crime,  if  there  was  anv 
in  this  case,  commenced  when  the  original  agreement  was  made  between 
the  relator  and  the  president,  by  which  the  money  of  the  company  was 
to  be  appropriated  to  the  use  of  Bliss,  and  the  method  was  adopted,  for 
the  purpose  of  concealing  such  appropriation,  that  the  relator  should  in 
the  first  instance  pay  the  money  to  Bliss,  and  thereafter  receive  the 
money  of  the  company.  The  repayment  to  the  relator  was  not  an  inde- 
pendent transaction,  but  part  of  the  original  scheme,  and  must  stand  or 
fall  with  the  legality  or  criminality  of  that  scheme."  Cullen,  C.  J., 
187  N.  Y.,  at  p.  434, '80  X.  E.,  at  p.  391. 

'  Opinion  of  Gray,  J.,  187  N.  Y.,  at  p.  419;  opinion  of  Cullen,  C.  J., 
Ibid.,  at  p.  438,  citing  Reg.  v.  White  (1840)  9  C.  &  P.  344. 

2  Opinion  of  Hiscock,  J.,  187  N.  Y.,  at  p.  425,  80  N.  E.,  at  p.  388. 

'The  language  of  the  Code  is  "intent  to  deprive  or  defraud." 
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"There  is  wanting  every  one  of  those  circumstances  of  personal 
gain,  furtive  secrecy  in  the  commission  of  the  act  and  of  concealment 
after  commission  which,  as  essential  elements,  ordinarily  attend  the 
crime  of  larceny,  and,  if  there  is  any  evidence  here  of  a  criminal  intent, 
it  is  found  simply  and  solely  in  the  fact  that  the  officers  of  the  corpora- 
tion have  contributed  some  of  its  funds  to  an  unauthorized  purpose. 
As  already  indicated,  it  does  not  seem  to  me  that  this  fact  is  sufficient 
to  sustain  the  burden  thus  cast  upon  the  prosecution." 

On  the  other  hand,  Chief  Judge  Cullen,  writing  for  the  minor- 
ity, asserted  that  the  magistrate,  to  whom  the  depositions  were  pre- 
sented, might  well  infer  a  criminal  intent  on  the  part  of  Mr. 
Perkins  and  Mr.  McCall.     His  view  is  thus  stated: 

"The  relator  and  the  president  of  the  company,  without  the  authority 
of  the  corporation  and  knowing  that  all  the  beneficial  owners  would 
never  assent  to  the  act,  took  the  moneys  of  the  company  without  con- 
sideration and  appropriated  them  to  the  exclusive  use  of  a  third  party. 
The  relator  must  be  presumed  to  have  known  the  law  and  to  have  in- 
tended the  natural  consequences  of  his  acts,  which  were  to  deprive  the 
company  of  the  money.  If  he  knew  the  illegality  of  his  act  and  his  inten- 
tion was  solely  to  benefit  either  Mr.  Bliss  personally  or  the  political 
organization  which  he  represented,  then  he  was  guilty  of  larceny.  If, 
however,  as  asserted  in  his  statements  to  the  district  attorney,  he  believed 
that  the  expenditure  would  be  for  the  benefit  of  the  company  and  that 
the  president  had  the  power  to  make  the  same,  then,  however  mistaken 
on  the  subject,  he  was  not  guilty.  This  was  necessarily  and  properly  a 
question  of  fact  to  be  determined  by  the  magistrate,  not  one  of  law. 
Though  the  prosecution  put  in  evidence  before  the  magistrate  the  written 
statement  of  the  relator,  the  magistrate  was  at  liberty  to  believe  it  or  to 
reject  it  in  whole  or  in  part.'  The  indirect  method  in  which  the  payment 
to  Mr.  Bliss  was  made  and  the  fact  concealed  by  having  the  money  in 
the  first  instance  advanced  by  the  relator  instead  of  by  the  company, 
and  the  method  in  which  the  relator  was  reimbursed  by  a  check,  not  to 
him  personally,  but  to  the  order  of  J.  P.  Morgan  &  Co.,  a  banking  firm 
with  which  the  corporation  may  have  large  legitimate  dealings,  casts 
suspicion  on  the  good  faith  of  the  relator,  and  might  be  considered  by 
the  magistrate  as  militating  against  him.  The  explanation  of  this  course 
offered  by  the  relator,  that  it  was  to  relieve  the  president  from  solicita- 
tions from  other  political  parties,  might  also  be  discredited.  It  is  diffi- 
cult to  imagine  how  the  representatives  of  other  parties  would  have  access 
to  the  company's  books;  nor  would  the  scheme  of  payment  enable  the 
officers  of  the  company  when  solicited  to  say  that  the  company  had 
made  no  contributions  to  other  parties,  because  such  an  answer  would 
be  as  essentially  a  falsehood  as  if  the  money  had  been  paid  by  the  com- 
pany in  the  first  instance.     The  concealment  of  the  payment  as  described 

'  People  V.  Van  Zile  (1894)  143  N.  Y.  368,  38  N.  E.  380;  Becker  u. 
Koch  (1887)  104  N.  Y.  394,  10  N.  E.  701,  58  Am.  Rep.  515;  President, 
etc.,  Manhattan  Co.  v.  Phillips  (1888)  109  N.  Y.  383,  17  N.  E.  129. 
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would  warrant  the  magistrate  in  finding  that  the  parties  were  conscious 
of  wrongdoing  in  making  it  and  feared  exposure.  The  relator  asserts 
that  he  was  ignorant  of  the  character  of  the  entries  made  in  the  company's 
books,  and  there  is  no  proof  to  the  contrary  of  this  statement.  But 
he  must  have  known  that  the  check  to  pay  him  was  drawn,  not  to  himself, 
but  to  Morgan  &  Co.  On  the  other  hand,  there  is,  doubtless,  to  be  con- 
sidered in  the  relator's  favor  the  fact  that  he  made  no  pecuniary  profit 
by  the  transaction,  and  that  he  afterwards  openly  admitted  his  par- 
ticipation in  it.  All  this,  however,  merely  raised  a  question  of  fact,  to 
be  passed  on  by  the  magistrate,  with  whose  determination  other  courts 
cannot  interfere  in  this  proceeding." 

It  is  apparent  from  the  foregoing  extracts  that  the  judges 
differed  in  their  conception  of  what  constitutes  criminal  intent  in 
larceny,  under  the  Penal  Code  of  New  York.  This  difference  is 
made  still  more  apparent  by  the  following  quotations.  Judge 
Hiscock  writes: 

"It  may  be  difficult  at  all  times  exactly  and  satisfactorily  to  define 
this  intent,  but  the  requirement  for  it  as  applicable  to  this  case  means 
that,  when  the  relator  took  part  in  the  appropriation  of  the  moneys  in 
question,  he  must  have  had  in  some  degree  that  same  conscious,  unlawful, 
and  wicked  purpose  to  disregard  and  violate  the  property  rights  of 
another  which  the  ordinary  burglar  has  when  he  breaks  into  a  house  at 
night  with  the  preconceived  design  of  stealing  the  property  of  its  in- 
mates." 

Chief  Judge  Cullen  declares: 

"The  meritorious  character  of  the  object  to  which  the  money  was 
appropriated  has  no  bearing  on  the  question  of  larceny.  The  gist  of 
that  offense  is  not  the  application  of  money  to  a  bad  purpose,  but  taking 
money  that  does  not  belong  to  the  taker  to  appropriate  to  an  object 
good  or  bad." 

In  other  words,  according  to  the  majority  view,  the  prosecu- 
tion does  not  make  out  a  case  of  larceny  (even  under  the  Code 
provision  quoted  in  the  early  part  of  this  article),  unless  it  shows 
that  the  prisoner  had  in  some  degree  the  conscious,  unlawful  and 
wicked  purpose  to  disregard  and  violate  property  rights  of  another 
which  characterize  the  ordinary  burglar.  According  to  the 
minority,  while  "no  one  can  become  a  thief  or  an  embezzler  by 
accident  or  mistake,"  the  prosecution  makes  out  a  prima  facie 
case  of  larceny  by  showing  that  a  defendant  who,  having  in  his 
possession,  custody  or  control  as  an  officer  of  a  corporation  prop- 
erty of  such  corporation,  appropriates  the  same  to  his  own  use,  or 
that  of  any  other  person  than  the  corporation,  with  the  intent  to 
deprive  the  corporation  of  the  property. 
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It  is  submitted  that  the  minority  view  is  preferable  to  that  of 
the  majority.  The  provisions  of  the  Code  do  not  bear  out  the 
statement,  that  one  is  not  guiky  of  larceny  who  has  not  the  con- 
scious, unlawful  and  wicked  purpose  of  the  ordinary  burglar.  If 
we  compare  the  definition  of  larceny  in  the  present  Code  with 
that  which  was  formerly  contained  in  the  New  York  Revised 
Statutes,  it  becomes  apparent  that  the  legislature  did  not  antici- 
pate any  such  gloss  being  put  upon  its  later  language.  Under  the 
earher  statute,  larceny  consisted  in  "the  felonious  taking  and  car- 
rying away  of  the  person  or  property  of  another."^  But  the  Code 
omits  the  word  "felonious,"  and  without  any  adjective  or  quaHfy- 
ing  phrase  declares  that  larceny  consists  in  the  taking  or  appro- 
priation of  another's  property,  "with  the  intent  to  deprive"  him 
of  it,  or  of  its  use  or  benefit.     Again,  the  Penal  Code  provides: 

§  549.  "The  fact  that  the  defendant  intended  to  restore  the  property 
stolen  or. embezzled  is  no  ground  of  defense,  or  of  mitigation  of  punish- 
ment, if  it  has  not  been  restored  before  complaint  to  a  magistrate  charg- 
ing the  commission  of  the  crime." 

Surely,  one  who  takes  or  appropriates  the  property  of  another, 
in  violation  of  §  528,  and  thereby  steals  it,  but  who  intends  to 
restore  it  to  the  owner,  has  not  the  conscious,  unlawful  and  wicked 
purpose  of  the  ordinary  burglar;  but  the  absence  of  such  purpose 
does  not  make  his  crime  anything  other  than  larceny. 

Counsel  for  the  prosecution  asked  the  court  to  adopt  the 
following  doctrine  as  governing  this  case  and  others  like  it: 

"A  corporate  officer  paying  out  funds  of  the  corporation  without 
consideration  moving  to  it,  and  without  authority  of  its  members  or 
directors,  for  a  purpose  foreign  to  its  business  (if  not  also  against  public 
policy)  and  known  or  feared  by  him  to  be  wrong,  although  payments  for 
that  specific  purpose  have  not  been  specifically  covered  by  any  provision 
of  the  Penal  Code,  nevertheless  commits  the  crime  of  larceny." 

Is  it  not  clear  that  the  adoption  of  such  a  doctrine  by  a  unani- 
mous court  would  have  produced  a  better  effect  than  the  decision 
which  was  rendered  in  this  case?  Would  it  not  have  exercised  a 
wholesome  influence  in  restraining  directors,  who  belong  to  the 
modern  school  of  high  finance,  and  in  protecting  stockholders  and 
the  public,  without  harming  any  honest  and  faithful  officer  or 
director?  Such  a  doctrine,  it  is  submitted,  would  better  accord 
with  the  language  and  purpose  of  the  New  York  Penal  Code, 
than  that  announced  by  the  majority  of  the  judges. 

Francis  M.  Burdick. 

1  N.  Y.  Rev.  St.  Vol.  2,  p.  679,  §63. 
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Criminal  law  is  not  an  exact  but  an  experimental  science. 
Nearly  all  crimes  have  certain  common  elements,  but  they  can 
not  be  made  to  conform  to  any  logical  or  pre-established  system 
for  the  very  good  reason  that  to  a  great  extent  each  crime  has  its 
own  distinct  history  and  requirements.  The  assembled  parts  of 
the  criminal  law  make  a  structure  not  altogether  satisfactory  to 
the  modern  legal  architect. 

Failure  to  recognize  the  real  character  and  history  of  the  crimi- 
nal law  has  led  many  legal  wTiters  into  grave  errors.  They  have 
too  often  assumed  that  a  rule  or  principle  existed  because  it  ought 
to,  and  in  their  haste  to  make  a  perfect  system  have  modified  estab- 
Hshed  definitions  of  crimes  by  the  application  of  general  principles 
of  moral  conduct  in  a  manner  and  to  an  extent  not  sanctioned  by 
authority. 

This  process  is  most  strongly  exemphfied  in  connection  with 
the  crime  of  larceny  as  Mr.  Beale  has  so  well  shown  in  his  article 
on  "The  Borderland  of  Larceny."^  This  crime,  looked  at  from 
the  purely  historical  standpoint,  is  extremely  simple  in  its  defini- 
tion and  requirements.  It  is  the  taking  from  the  possession  of 
another,  and  into  the  thief's  possession,  and  thereafter  carrying 
away  a  chattel  without  the  consent  of  the  possessor.  This,  of 
course,  must  be  done  with  a  certain  fraudulent  intent,  the  nature 
of  which  it  is  not  now  necessary  to  discuss. 

If  the  chattel  is  in  no  one's  possession  there  can  be  no  larceny, 
for  instance,  where  it  is  abandoned.'  And  if  the  thief  does  not  get 
possession  there  is  no  more  than  an  attempt. 

There  must,  in  short,  be  an  actual,  a  true  act  of  trespass,  and 
this  trespass  must  be  a  total  assumption  of  possession  and  not  a 
mere  interjerence  with  possession.  The  taking  and  the  intent 
must  concur  in  time.'  It  follows  that  if  the  possession  is  gotten  at 
one  time  and  the  intention  to  convert  is  formed  at  a  later  time, 
there  is  no  larceny.^     In  fact  our  embezzlement  statutes  were 


>  (1885)  16  Cox  C.  C.  I. 

*  6  Harv;  Law  Rev.  244. 

3  Reg.  V.  Hehir  (1895)  29  Irish  L.  T.  323;  Reg.  v.  Clinton  (1869) 
Ir.  Rep.  4  C.  L.  6 — Taking  seaweed  thrown  up  on  prosecutor's  land  not 
larceny. 

*  Reg.  V.  Thurborn  (1849)  i  Den.  C.  C.  387. 

*  Bazely's  Case  (1799)  Leach  C.  C.  (4th  Ed.)  835. 
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enacted  because  of  this.  It  is  true  that  there  are  occasional  sug- 
gestions of  an  exception  where  the  original  possession  was  gained 
wrongfully.  We  find  this  view  set  forth  in  State  v.  Coombs.'-  But 
that  case  is  not  sanctioned  or  supported  by  the  authorities  it  cites 
and  lays  down  a  rule  difficult  if  not  impossible  to  apply.  It  says 
that  if  the  original  possession  was  "tortious"  a  subsequent  con- 
version may  be  larceny.  Now  a  trespass  is  a  tort,  and  one  who  has 
taken  possession  without  actual  right  to  do  so  is  a  trespasser  and 
has  "tortious"  possession.  If  he  commits  larceny  when  he  forms 
the  intent  to  steal  later,  cases  like  Reg.  v.  Thurborn^  must  be  re- 
garded as  overruled,  and  the  rule  that  the  act  and  the  intent  must 
concur  is  no  longer  applicable.  It  may  still  be  applicable  if  the 
"act"  is  no  longer  required  to  be  a  trespass  but  may,  instead,  be  a 
subsequent  conversion.  No  authority  can  be  found  saying  that 
there  has  been  a  change  of  this  character  in  the  primary  definition 
of  the  crime.  Such  a  change  may  be  desirable,  but  it  has  not  been 
made  and  it  can  be  made  only  by  legislative  enactment.  Even 
the  anomalous  doctrine  of  larceny  by  trick  requires  that  the 
taking  of  possession  must  concur  in  time  with  the  intent  to 
steal. 

Another  theory,  which,  unlike  the  "tortious  possession"  theory, 
seems  to  lack  any  judicial  sanction  whatever,  is  what  might  be 
called  the  excusable  possession  theory.  According  to  this  view, 
one  who  has  possession  of  a  chattel,  under  circumstances  which 
prevent  his  being  civilly  hable  for  having  such  possession,  may 
become  a  thief  by  subsequently  misappropriating  it.  This  theory 
is  open  to  the  same  objections  as  the  last.  It  substitutes  another 
act  of  larceny  for  the  one  historically  established,  a  conversion  for 
a  trespass.  Larceny  is  concerned  only  with  the  taking  of  posses- 
sion in  the  first  place,  and  not  at  all  with  any  subsequent  wrong- 
doing or  with  the  responsibilities  of  possession.  Doing  what  one 
ought  not  do  with  a  possession  already  gained  may  be  wrong  and 
even  criminal,  but  it  is  not  larceny.^ 

According  to  the  orthodox  definition  of  larceny,  if  Ashwell,  in 
the  principal  case,  did  not  have  the  intent  to  steal  when  he  got 
possession  of  the  coin,  he  is  not  guilty  of  larceny.  We  know  when 
he  formed  his  intention.  If  he  got  possession  before  that  time  he 
is  not  guilty. 

Sir  Frederick  Pollock  suggests  a  solution  of  the  case  which  at 

1  (1867)  55  Maine  477. 

2  (1849)  I  Den.  C.  C.  387. 

3  Reg.  V.  Flowers  (1886)  L.  R.  16  Q.  B.  D.  643. 
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least  has  the  merit  of  uniqueness,  and  which  is  not  altogether 
unsupported  by  the  reasoning  in  the  cases.' 

According  to  his  view  Keogh  and  Ashwell  agreed  to  pass  a 
shiUing.  There  was  no  consensus  ad  idem  as  to  anything  but  a 
shilling  and  no  consent  by  Keogh  to  pass  possession  independent 
of  property.  That  is,  in  the  minds  of  both,  possession  was  but 
an  incident  of  property.  Therefore  if  Ashwell  got  a  possession, 
it  was  not  a  possession  by  consent.  If  actual  it  was  therefore 
tortious  and,  by  the  doctrine  of  continuing  trespass,  a  subsequent 
misappropriation  made  him  a  thief. 

This  solution  is  of  course  assailable  in  its  last  step,  for  a  con- 
tinuing trespass  against  personal  property  in  the  possession  of  the 
trespasser  seems  an  impossibihty,  unless  by  trespass,  in  larceny, 
we  mean  a  trespass  on  the  case.  A  continuing  trespass  is  possible 
only  where  the  trespasser  has  not  taken  possession  of  the  chattel 
but  continues  to  interfere  with  the  possession  of  the  complainant. 
The  moment  the  possession  is  taken  from  the  claimant  by  the 
wrongdoer  the  trespass  is  complete  and  can  not  longer  continue 
except  as  a  completed  fact. 

But  let  us  turn  to  the  first  step  in  his  argument.  There  was 
no  meeting  of  the  minds  as  to  anything  but  the  shilling  he  says. 
This  is  true  if  we  consider  their  agreement  independent  of  their 
acts.  Keogh  promised  to  give  Ashwell  a  shilling  if  Ashwell  would 
promise  to  return  an  equal  amount  later.  As  a  matter  of  actual 
contract  it  is  perhaps  not  accurate  to  say  that  Keogh  made  any 
such  promise.  Then  let  us  say  instead  that  Ashwell  made  an 
offer  to  Keogh  to  enter  into  a  unilateral  contract,  which  was  to 
consist  of  an  act  on  the  part  of  Keogh — handing  over  a  shilling — 
and  a  promise  by  Ashwell— to  pay  it  back.  In  either  event  the 
contract  is  with  reference  to  a  shiUing.  In  the  case  of  the  unilateral 
offer  the  words  used  would  show  the  contract  which  followed  upon 
Keogh's  performing. 

Neither  party  necessarily  had  his  mind  fixed  on  a  particular 
shilling,  and  the  handing  over  of  a  shilling  was  necessary  to  the 
existence  of  an  obhgation  under  that  contract  to  do  what  Ashwell 
promised.  Suppose  the  agreement  were  to  keep  the  shilling  in  a 
particular  way  and  by  mistake  Keogh  handed  over  a  sovereign. 
He  later  attempts  to  sue  Ashwell  on  the  contract  for  not  keeping 
the  coin  received  in  the  specified  way.  Ashwell  has  a  good  de- 
fense to  the  action  on  the  contract  as  no  shilling  was  ever  given 

'Pollock    and    Wright  on    Possession,    loi   et  seq.,  and  Mr.   Justice 
Wright's  view  of  this  case  at  p.  210  et  seq. 
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him  and  Keogh  must  recover  by  another  form  of  action.  No  con- 
tract such  as  they  contemplated  ever  arose  because  Keogh  never 
performed  the  condition  precedent  to  the  existence  of  such  an 
obhgation — the  delivery  of  a  shilling.  Or,  if  the  contract  was 
bilateral,  he  never  performed  his  promise,  which  was  precedent 
to  an  obligation  to  perform  on  the  part  of  Ashwell. 

Clearly  then,  Pollock  is  right  when  he  says  that  their  minds 
never  met  as  to  the  sovereign,  that  is,  never  met  in  contract  to  pass 
the  property  in  a  sovereign.  But  does  it  follow  that  no  possession 
passed  by  consent  or  at  all?  Could  not  Ashwell  maintain  trespass 
against  some  one  who  took  the  sovereign  from  him? 

It  seems  to  me  that  the  contract  they  entered  into  or  attempted 
to  enter  into  had  no  connection  with  that  which  they  did  do  in 
fact.  They  agreed  to  do  one  thing  and  actually  did  another. 
This  is  clearly  shown  thus :  If  the  shilling  had  been  one  of  peculiar 
value  and  Keogh  had  promised  to  deliver  it  but  had  turned  over 
a  sovereign  instead,  he  could  not  plead  performance  to  a  suit  for 
specific  performance.  The  two  things  are  entirely  separate  and 
the  rights  arising  from  one  transaction  do  not  necessarily  depend 
on  the  circumstances  of  the  other. 

Pollock's  statement  that  there  was  no  consent  that  possession 
should  pass  except  as  an  incident  to  property,  proves  only  that  no 
possession  of  the  shilling  passed,  for  that  was  the  only  thing  with 
reference  to  which  there  was  even  a  semblance  of  a  contract  or  in- 
tention to  pass  property. 

So  far  we  have  considered  the  case  independent  of  the  physical  acts 
done  by  the  parties,  and  have  not  solved  the  difficulty  about  the  man- 
ner in  which  Ashwell  got  possession  of  the  sovereign.  This  solution 
depends  on  considerations  other  than  those  mentioned  by  Pollock. 

We  know  that  Keogh  did  a  certain  act,  that  of  his  own  volition 
he  handed  a  coin  over  to  Ashwell.  If  passing  of  possession  was  a 
consequence  of  this  act  there  was  no  larceny,  for  Ashwell  had  no 
intention  to  steal  at  that  time.  It  may  be  said  that  no  possession 
passed  because  there  was  a  mistake.  A  man  who  does  an  act 
through  mistake  nevertheless  does  it.  To  say  that  he  does  not 
do  the  act  because  he  made  a  mistake  as  to  its  real  nature,  is  to 
confuse  that  which  he  might  have  wanted  to  do  with  that  which  he 
actually  did  do.  If  a  man  who  is  mistaken  as  to  the  nature  of  an 
act  caused  by  him  and  physically  performed  by  him  does  not  do 
that  act,  who  does?  A  man  may  consent  to  a  thing  as  a  fact, 
although  if  he  had  known  what  the  real  nature  of  the  thing  con- 
sented to  was,  he  would  never  have  done  so. 
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Now  what  did  they  do?  First,  as  to  passing  title  to  the  sover- 
eign. Title  may  be  passed  by  contract  or  by  gift.  We  have  seen 
that  there  was  no  contract  to  pass  a  sovereign.  It  might  be  argued 
that  the  contract  took  the  form  of  a  sale,  that  Keogh  sold  the  par- 
ticular coin  he  held  in  his  hand  for  Ashwell's  promise  to  pay  that 
coin  or  its  equivalent  back.  But  such  was  not  the  fact.  There 
was  no  agreement  as  to  that  particular  piece  of  metal  in  fact, 
although  such  an  agreement  might  well  have  been  made.' 

Nor  was  there  a  gift,  for,  although  there  was  a  delivery,  there 
was  no  intention  to  make  a  gift. 

It  would  seem  then  that  the  title  to  the  sovereign  did  not 
pass  to  Ashwell.  Pollock  conclusively  shows  that  no  title  passed 
by  contract,  (p.  102.)  Keener  says  that  the  title  passes  when 
all  the  formahties  necessary  for  a  transfer  have  been  comphed 
with,  such  as  dehvery,  etc.^  But  it  is  probable  that  he  refers  to  a 
case  where  the  mistake  is  as  to  an  inducing  cause  of  the  transfer 
and  not  as  to  the  very  nature  of  the  thing  transferred.  In  fact 
he  excepts  the  very  similar  case  of  mistake  as  to  the  identity 
of  the  person  to  whom  the  money  is  paid. 

But  possession  does  not  necessarily  depend  on  title  and  Ash- 
well  might  well  have 'the  one  without  the  other.  Title  is  con- 
cerned with  the  "internal"  connection  of  the  owner  with  his 
property.  It  is  the  ultimate  right  to  exclude  others  from  the  use 
of  that  property.  It  is  not  actual  dominion  but  the  right  to  do- 
minion.^ 

Possession,  on  the  other  hand,  is  an  external  characteristic  of 
property.  It  may  be  said  to  consist  in  the  power  to  act  as  the  inde- 
pendent dominus  for  any  space  of  time,  coupled  with  a  presumable 
intention  to  do  so  in  case  of  need.''  It  may  exist  independently  of 
title  and  can  be  transferred  where  title  is  not.  Thus,  in  the  case 
mentioned  by  Keener,  where  money  is  paid  by  mistake  to  the 
wrong  person  that  person  gets  possession  although  he  has  no  title. 

In  shorter  form  possession  may  be  termed  control  with  inten- 
tion to  exclude.  This  leaves  open  the  question  of  the  quantum  of 
both  control  and  intent.  While  Keogh  had  the  sovereign,  that 
control  could  manifest  itself  only  over  the  piece  of  metal  which 
he  held  in  his  hand  and  which  was  worth  a  sovereign.  And  the 
intent  to  exclude  could  apply  only  to  the  coin  itself.     His  physical 

1  Wood  V.  Boynton  (1885)  64  Wis.  265. 

2  Keener  on  Quasi-Contracts  63. 

3  Houston  V.  Farris  (1882)  71  Ala.  570,  Pratt  v.  Fountain  (1884)  73 
Ga.  261,  Joy  u.  Stump  (1887)  14  Ore.  361,  Ga.  Civ.  Code  (1895)  §  3208. 

*  Stephen's  Dig.  Cr.  Law  428. 
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precautions  for  retaining  control  were  necessarily  directed  toward 
the  object  in  his  hand,  merely  as  an  object,  as  a  coin,  a  piece  of 
metal.  The  presence  in  his  mind  of  a  mistaken  behef  concerning 
the  value  of  the  object  in  his  hand  did  not  in  the  least  affect  the 
fact  of  possession  on  his  part,  for  value  is  a  quahty  only  and  can  not 
be  the  subject  of  possession.  If  Keogh  were  ignorant  of  the  fact 
that  he  had  a  sovereign  on  his  person  at  all,  he  would  undoubtedly 
have  possession  of  that  sovereign  when  he  took  it  out  of  his  pocket, 
even  though  he  thought  it  a  shilling.  That  is,  he  would  have  pos- 
session of  the  piece  of  metal,  of  the  coin. 

When  Keogh  handed  this  coin  over  he  intentionally  gave  up 
the  power  of  control  over  that  specific  coin.  He  also  voluntarily 
gave  up  his  intent  to  exclude  Ashwell  from  that  coin.  He  no 
longer  had  an  intent  to  exclude  anyone  from  that  coin.  If  he  had 
known  the  value  of  the  coin  he  would  not  have  done  this,  but 
the  very  form  of  this  statement  presupposes  that  he  did  do  it. 
He  has  voluntarily  parted  with  all  that  constitutes  possession  un- 
less we  are  in  error  as  to  what  is  possession. 

And  why  has  he  parted  with  it?  Simply  to  allow  Ashwell  to 
assume  the  very  same  attitude  toward  that  coin  that  he  had  him- 
self a  moment  before.  If  this  attitude  now  assumed  by  Ashwell 
is  not  possession,  Keogh  did  not  have  possession.  If  it  is  posses- 
sion, Ashwell  has  gotten  it  by  consent  and  can  not  be  guilty  of 
larceny. 

It  is  urged  in  answer  to  this  that  Ashwell  can  not  get  possession, 
that  is,  he  can  not  have  the  requisite  intent  to  exclude  until  he 
learns  what  it  is  he  is  to  exclude  others  from.  It  is  said  that  until 
he  does  know,  the  requisite  quantum  or  rather  quahty  of  inten- 
tion on  his  part  is  lacking.  And,  as  a  further  assumption,  it  is 
said  that  Keogh  can  never  lose  possession  until  someone  else  gets 
it,  as  the  law  abhors  a  vacant  possession.  (Just  why  the  law  should 
do  so  is  not  clear;  it  seems  to  look  with  equanimity  on  the  case 
of  abandoned  chattels.)  Following  this  line  of  reasoning  out  it 
is  said  that  Ashwell  gets  or  "takes"  possession  when  he  learns 
the  real  nature  of  what  he  has.  This  is  an  attempt  to  assimilate 
this  case  to  cases  of  finding,  but  the  analogy  fails  for  the  very  good 
reason  that  Ashwell  "finds,"  not  an  article,  but  that  he  has  made 
a  mistake.  If  this  is  a  "taking"  of  the  coin,  it  is,  as  Lord  Camp- 
bell points  out  in  Reg.  v.  Preston,^  nothing  more  than  a  "mental 
larceny."  If  Ashwell  can  be  convicted  for  this,  why  may  he  not  be 
convicted  for  simply  coveting  his  neighbors'  goods.  It  might  be 
'(1851)  5  Cox  C.  C.  390. 
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said  that  he  performed  a  new  act  of  manual  control  of  the  coin  at 
the  moment  he  learned  the  real  value.  Whether  he  did  or  not 
does  not  determine  whether  he  had  possession  before  that  time 
or  not.  If  he  did  have  possession  before  the  time  he  learned  it 
was  a  sovereign  it  becomes  immaterial  whether  or  not  he  per- 
formed an  act  of  "manual  control"  at  a  later  time,  for  larceny  is 
the  "  talking"  of  possession  and  not  the  manipulation  of  a  possession 
already  gained. 

Now,  can  it  be  said  that  Ash  well  did  not  have  possession  at  all 
until  he  learned  the  real  nature  and  characteristics  of  the  coin  he 
had  piit  in  his  pocket?  Or  to  present  the  identical  problem  in 
another  form:  if  I  go  to  my  neighbor  across  the  hall  to  borrow 
Volume  lo  of  the  California  Reports  and  he  gives  me  Volume  ii 
by  mistake  and  I  carry  this  book  home  before  discovering  the 
error,  can  it  be  said  that  I  do  not  have  possession  until  I  discover 
the  error?  In  other  words,  does  possession  require  a  certain  or 
even  tolerably  certain  knowledge  of  the  real  character  of  the  article 
held?  And  if  it  does  require  a  knowledge  of  the  character  and 
qualities  and  value  of  the  article,  when  shall  this  requirement  be 
regarded  as  satisfied?  Must  the  alleged  possessor  know  the  chemi- 
cal and  physical  constituents  of  the  chattel  to  the  last  degree,  or 
is  there  a  practical  "working  knowledge"  short  of  that  extreme? 
One  who  finds  an  article  may  get  possession  of  it  the  moment 
he  decides  to  exclude  every  one  else  from  it  even  though  he  has 
an  exceedingly  vague  notion  as  to  what  it  is.  He  knows  that  it  is 
a  tangible  object  and  his  attention  is  directed  toward  the  object 
he  sees  or  feels  and  not  toward  any  special  quality  or  value  of  that 
object.  This  is  shown  particularly  well  in  the  cases  of  Reg.  v. 
Thurhorn^  and  Keron  v.  Cashman."-^  In  the  latter  case  some  boys 
found  an  old  rag  ball  that  contained  paper  money.  They  threw 
it  from  one  to  the  other  and  it  finally  broke  open  disclosing  the 
money.  The  court  held  that  it  was  in  the  possession  of  them  all, 
as  no  one  of  them  had  formed  a  definite  intent  to  exclude  the  others 
from  the  ball,  but  that  if  any  one  of  them  had  done  so  before  the 
ball  broke  open  he  would  have  had  possession  of  the  ball  and  its 
contents. 

In  fact  no  case  can  be  cited  where  more  is  required  for  posses- 
sion than  physical  control  and  intent  aimed  at  a  tangible  object. 
If  more  were  required,  a  carrier,  whose  Hability  is  based  on  possess- 
ion, could  never  be  held  for  the  loss  of  goods  unless  he  knew  their 

»  (1849)  I  Den.  C.  C.  387. 
=  (N.  J.,  1896)  zz  Atl.  1055. 
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exact  nature.     The  contrary  is  too  well  established  to  require  cita- 
tion of  authority. 

Suppose  that  Keogh  and  Ashwell  both  knew  that  the  coin 
was  a  sovereign  but  both  supposed  that  it  contained  ten  per  cent, 
of  alloy,  while  in  fact  it  contained  twelve,  can  it  be  said  that 
Ashwell  would  never  get  possession  until  he  learned  just  how 
much  alloy  it  did  contain?  Or  shall  we  go  as  far  as  Pollock  does 
and  say  that  there  never  can  be  a  consensual  possession  until 
their  minds  meet  on  the  real  character  of  the  coin.  If  so,  unless 
Keogh  and  Ashwell  both  know  the  exact  weight  and  make-up  of 
the  coin,  the  mine  from  which  the  metal  came  and  its  every  other 
characteristic,  they  never  can  consent  to  the  passing  of  possession. 
Nor  would  Keogh's  attempted  consent  avail  if  Ashwell's  mind 
did  not  have  exactly  the  same  picture  of  the  coin  as  that  of  Keogh, 
both  pictures  being  accurate  to  the  minutest  degree. 

The  law  does  not  require  this  or  anything  remotely  approaching 
it.  It  is  satisfied  if  control  exists  over  an  object;  and  if  that  con- 
trol has,  added  to  it,  an  intent  to  exclude  others  from  dominion 
over  the  object,  there  is  a  true  possession.  In  short,  possession 
deals,  as  was  stated  at  the  outset,  with  externals  only.  Ashwell 
then  got  possession  the  moment  he  got  the  coin  in  his  hand,  for  then 
he  intended  to  exercise  exclusive  dominion  over  it.  And  Keogh 
voluntarily  placed  the  coin  in  his  hand,  intending  that  his  own 
control  should  cease  and  that  of  Ashwell  begin.  If  this  is  not  a 
case  of  parting  with  possession  by  consent  there  can  be  none. 

Regina  v.  Ashwell  was  decided  by  an  evenly  divided  court,  and 
therefore  is  not  an  authority  either  way.  The  very  next  year  the 
same  court  in  the  case  of  Reg.  v.  Flowers^  decided, under  a  state  of 
facts  that  can  not  be  distinguished  from  those  in  the  principal 
case,  that  the  defendant  was  not  guilty.  It  is  true  the  court 
attempted  to  distinguish  the  two  cases,  but  this  attempt  is  only 
half  hearted.  In  this  country  there  is  very  Httle  authority  on  the 
point.  The  case  of  Stale  v.  Ducker  in  Oregon,''  lends  some  sup- 
port to  the  view  that  Ashwell  was  guilty,  but  that  is  such  a  poorly 
considered  case  that  it  can  have  little  weight  as  an  authority. 
The  leading  case  in  this  country  is  the  case  of  Comm.  v.  Cooper,^ 
which  holds,  after  a  careful  review  of  the  authorities,  that  facts, 
similar  to  those  in  the  principal  case,  do  not  constitute  larceny. 

Chas.  R.  Lewers. 
Reno,  Nevada. 

>  (1886)  16  Cox  C.  C.  33.  2  (1880)  8  Ore.  394. 

3  (Ky.,  1901)  52  L.  R.  A.  136,  and  note. 
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NOTES. 


Disposition  of  Accumulations  Under  New  York  Statutes. — 
Under  New  York  statutes  a  direction  for  the  accumulation  of  the  rents 
and  profits  of  land  or  the  income  of  personal  property  is  invalid  unless 
such  accumulation  is  directed  to  commence  within  the  time  limited  for 
the  suspension  of  the  power  of  alienation  or  absolute  ownership,  i  R.  S. 
726  §§  37,  38;  id  773  §  3;  see  also  laws  i8q6,  c.  547  §  51 ;  Laws  1897,  c. 
417,  §  4;  Manice  v.  Manice  (1871)  43  N.  Y.  303,  is  for  the  sole  benefit 
of  a  minor  or  minors,  Pray  v.  Hegeman  (1883)  92  N.  Y.  508;  Draper  v. 
Palmer  (1889)  27  N.  Y.  State  Rep.  510,  and  is  limited  to  his  or  their 
minority.  Manice  v.  Manice,  supra.  The  statute  provides  that  "When  in 
consequence  of  a  valid  limitation  of  an  expectant  estate,  there  shall  be 
a  suspension  of  the  power  of  alienation  or  of  the  ownership  during  the 
continuance  of  which  the  rents  and  profits  shall  be  undisposed  of,  and  no 
valid  direction  for  their  accumulation  is  given,  such  rents  and  profits  shall 
belong  to  the  person  presumptively  entitled  to  the  next  eventual  estate." 
1.  R.  S.  726,  §  40;  Laws  1896  c.  547,  §  53.  It  is  established  that  these 
sections  are  made  applicable  to  personal  property  by  i  R.  S.  773,  §  2,  and 
Laws  1897  c.  417,  §  2  respectively.  Cook  v.  Lowry  (1884)  95  N.  Y.  103. 
What  is  meant  by  the  words  "Shall  belong  to  the  person  presumptively 
entitled  to  the  next  eventual  estate"? 

In  Manice  v.  Manice,  supra,  the  court  said :  "The  intent  of  the  statute, 
and  not  of  the  testator,  must  govern  the  disposition  of  this  undisposed  of 
fund.  *  *  *  The  statute  does  not  say  the  ultimate,  but  the  next 
eventual  estate.  That  is,  the  estate  which  is  to  take  effect  upon  the 
happening  of  the  event  which  terminates  the  accumulation."  Thus  in 
that  case,  where  the  testator  directed  trustees  to  apply  certain  of  the 
income  to  his  widow,  B,  for  life,  and  directed  a  new  trust  at  B's  death 
to  pay  all  the  income  to  C  for  life,  it  was  held  that  the  next  eventual 
estate  was  that  of  the  trustees  for  C.  The  words  "next  eventual"  are 
thus  explained.     But  the  question  arises  as  to  the  meaning  here  of  the 
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word  "estate."  This  cannot  mean  merely  a  legal  estate.  In  Pray  v. 
Hegeman,  supra,  the  testator  left  his  residuary  estate  to  executors  to 
divide  into  shares,  a  share  to  be  held  in  trust  for  each  of  his  children.  A, 
B,  and  C,  the  income  of  each  share  to  accumulate  until  each  child  respec- 
tively was  twenty-one  years  of  age,  and  then  to  pay  the  income  to  each 
for  life.  A,  B  and  C  at  twenty-one  took  an  equitable  life  estate,  and 
hence  the  court  held  that  they  were  "presumptively  entitled  to  the  next 
eventual  estate."  If  the  term  meant  merely  a  legal  estate  it  is  evident 
that  the  statute  would  fail  to  cover  the  case,  for  there  would  be  no  "next" 
estate.  An  equitable  estate  satisfies  the  term,  and  hence  the  decision 
in  Manice  v.  Manice  is  more  strictly  brought  into  line  with  Pray  v.  Hege- 
man, since  the  real  result  of  the  decision  was  that  the  surplus  income 
went  to  C.  In  order  to  give  full  effect  to  the  legislative  intent  to  provide 
for  all  cases  of  invalid  accumulations,  and  thus  prevent,  if  possible,  the 
application  of  the  Statute  of  Distributions,  it  would  seem  that  the  word 
"estate"  should  include  any  substantial,  beneficial  interest  in  the  legal 
estate  or  the  corpus.  The  statute  says  the  person  "presumptively  en- 
titled." This  cannot  mean  the  person  who  will  actually  take  the  next 
eventual  estate  upon  the  happening  at  some  future  time  of  the  contin- 
gency which  terminates  the  accumulations  or  the  present  estate.  Such 
a  construction  would  nullify  the  word  "presumptively"  altogether. 
Since  the  person  presumptively  entitled  can  take  the  accumulations  at 
once  as  they  accrue,  Manice  v.  Manice,  supra,  385;  Matter  of  Grossman 
(1889)  1 13  N.  Y.  503,  it  follows  that  the  presumption  must  be  determined 
as  of  the  present  moment,  i.  e.,  the  court  must  decide  who  would  take 
the  next  eventual  estate  if  the  contingency  happened  now.  This  con- 
struction was  well  established  by  the  results  of  the  decided  cases,  Manice 
V.  Manice,  supra;  Pray  v.  Hegeman,  supra;  Cook  v.  Lowry,  supra,  until 
the  case  of  U.  S.  Trust  Co.  v.  Sober  (1904)  178  N.  Y.  442.  There  the 
testator  left  his  estate  in  trust  to  apply  the  income  to  the  support  of  his 
minor  sons  A  and  B  until  they  became  twenty-one  years  of  age  and  then 
to  pay  a  fixed  yearly  sum  to  each  for  life.  Upon  A's  death  leaving  issue, 
one-half  of  the  estate  with  its  accumulations  was  to  go  to  such  issue,  but 
if  A  died  without  issue,  said  half  was  to  go  to  B.  Similar  provisions  were 
made  with  regard  to  B's  share  in  the  event  of  his  death.  When  the  action 
was  commenced  A  and  B  had  no  issue.  The  Appellate  Division  (1Q03) 
88  App.  Div.  506,  correctly  applied  the  rule  above-mentioned  and  gave 
the  surplus  income  of  A's  share  to  B  and  vice  versa,  but  the  Court  of  Ap- 
peals declared  §  53  inapplicable  on  the  ground  that  no  presumption  could 
be  indulged,  and  held  that  the  surplus  should  be  governed  by  the  Statute 
of  Distributions.  In  this  the  court  clearly  "made  law"  in  order  to  avoid 
a  gross  inequality  in  case  A  should  have  issue,  and  the  decision  leaves 
the  law  on  this  point  in  confusion. 

It  is  a  theoretically  sound  doctrine  that  the  absolute  ownership  of 
any  portion  of  the  accumulations  at  any  given  time  is  fixed  by  the  facts 
existing  as  of  that  time,  and  that  therefore  the  determination  of  the  ques- 
tion as  to  who  is  presumptively  entitled  is  unaffected  by  the  facts  as  of 
the  time  when  the  claim  is  made  in  court.  Most  of  the  cases  may  be 
explained  upon  this  theory — which  was  adequate  to  decide  them — 
Cochrane   v.  Schell  (1894)    140   N.  Y.   516;    Manice  v.  Manice,  supra; 
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Pray  v.Hegenian  supra,  (though  it  may  be  said  that  they  do  not  expressly 
proceed  upon  any  well  defined  principles,  but  seem  largely  governed  by 
the  justice  of  each  case)  except  Cook  v,  Lowry,  supra,  which  is  inconsistent 
with  it.  There  a  testator  left  part  of  his  residuary  estate  in  trust  to 
pay  a  fixed  income  to  his  infant  daughter,  B,  for  life.  Upon  her  death 
leaving  issue  the  whole  of  such  part  plus  any  accumulations  was  to  go  to 
such  issue;  if  no  issue,  then  to  testator's  sons,  X  and  Y.  B  had  issue, 
C.  It  was  held  that  C  was  presumptively  entitled  and  took  not  only 
the  accumulations  accruing  from  the  time  of  his  birth,  but  also  those 
which  had  accrued  prior  to  that  time.  Hence  it  is  apparent  that  under 
this  decision  the  words  "shall  belong"  in  §  53  are  not  to  be  construed  as 
suggested  above.  Before  the  birth  of  C  the  undisposed  of  surplus  income 
must  have  vested  in  some  one,  and  since  at  that  time  X  and  Y  were  the 
persons  presumptively  entitled,  it  vested  in  them.  But  the  court  said 
that  when  C  was  born  he  became  the  person  presumptively  entitled  to 
all  the  accumulations.  It  follows  that  the  interest  of  X  and  Y  must 
have  been  divested.  There  seems  to  be  no  inherent  objection  to  this 
construction  of  the  words  "shall  belong,"  in  saying  that  the  statute  gives 
a  vested  interest  to  the  person  presumptively  entitled  at  any  given 
moment,  capable  of  being  converted  into  absolute  ownership  upon  claim 
made  by  him,  but  subject  to  being  divested  by  a  condition  subsequent, 
namely,  the  happening  of  an  event  which  makes  another  the  person  pre- 
sumptively entitled.  Hence  the  accumulations  not  already  paid  should 
belong  to  the  person  presumptively  entitled  at  the  time  when  the  claim 
is  made  in  court.  Cook  v.  Lowry,  supra.  This  theory  is  as  efficacious  in 
preventing  accumulations  as  the  other,  for  under  either  the  accumula- 
tions vest  at  once  and  their  ownership  is  absolutely  fixed  upon  payment 
over  or  claim  made  as  they  accrue.  It  is  evident  that  neither  theory 
renders  accumulations  in  fact  impossible,  and  when  they  have  so  accrued 
it  is  in  no  sense  violative  of  the  spirit  of  the  statute  to  pay  them  to  the 
person  who  at  that  time  is  presumptively  entitled.  While  this  theory  is 
based  upon  a  construction  of  the  statute  possibly  less  obvious  than  the 
other,  it  explains  all  the  cases  and  seems  the  only  one  upon  which  the  other 
cases  can  be  brought  into  accord  with  the  important  case  of  Cook  v. 
Lowry,  and  a  recent  decision  in  the  Appellate  Division  justified.  St.  John 
V.  Andrews  Institute  for  Girls  (1907)  102  N.  Y.  Supp.  808. 

In  the  latter  case  a  testator  devised  the  residue  of  his  estate  to  execu- 
tors in  trust  to  pay  the  income  to  his  wife  for  life,  and  directed  that  upon 
her  death  a  part  of  the  residue  should  go  to  a  charitable  corporation  to 
be  formed  by  the  executors  within  two  lives  in  being,  and  declared  that 
in  case  the  gift  to  said  corporation  should  fail,  the  property  should  go  to 
the  Smithsonian  Institution.  The  wife  perished  with  the  testator  and 
the  Andrews  Institute  was  subsequently  formed  as  directed.  The  ques- 
tion was  as  to  who  should  take  the  undisposed  of  income  which  had 
accrued  prior  to  the  formation  of  the  Andrews  Institute.  The  court,  per 
Laughlin,  J.,  not  mentioning  Cook  v.  Lowry  and  relying  upon  the  Manice 
and  U.  S.  Trust  Co.  cases,  found  a  valid  trust  in  the  executors  to  pay 
over  the  fund  to  the  St.  Andrews  Institute  when  formed  and  decided  that 
the  latter  was  "presumptively  entitled  to  the  next  eventual  estate"  artd 
took  all  the  accumulations.     Assuming  the  existence  and  validity  of 
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the  trust,  at  any  time  before  the  formation  of  the  Andrews  Institute  the 
Smithsonian  Institution  could  have  obtained  the  accruing  surplus  in- 
come, Manice  v.  Manice,  supra  385,  but  this  interest  was  divested  by 
the  happening  of  the  contingency  which  created  a  new  person  "presump- 
tively entitled  to  the  next  eventual  estate."  Cook  v.  Lowry,  supra.  This 
was  not  the  line  of  reasoning  followed  by  the  court,  which  seemed  to 
hold  that  the  St.  Andrews  Institute  was  presumptively  entitled  before  it 
was  formed.  This  is  clearly  unsound  as  it  presents  the  anomaly  of  the 
accumulations  vesting  in  a  person  not  in  esse.  It  should  be  noted  that  if 
the  trust  had  ceased  ipso  facto  upon  the  formation  of  the  Andrews  Insti- 
tute, the  latter  would  not  then  have  been  presumptively  entitled,  and  the 
right  of  the  Smithsonian  Institution  would  not  have  been  divested. 


Suit  at  Law  Upon  a  Covenant  of  Option  Invalid  Under  the 
Rule  Against  Perpetuities. — In  the  case  of  London  &  The  S.  IV. 
Railway  v.  Gonini  (1882)  L.  R.  20  Ch.  Div.  562,  it  was  held,  overruling 
Birmingham  v.  Cartwright  (1879)  L.  R.  1 1  Ch.  Div.  421,  and  followed  in 
Woodall  V.  Clifton  (1904)  L.  R.  2  Ch.  Div.  257,  that  a  covenant  of  option 
to  repurchase,  which  right  might  not  be  exercised  within  the  period 
allowed  by  the  Rule  against  Perpetuities,  was  subject  to  that  rule  and 
void  for  remoteness.  Specific  performance  of  such  a  covenant  was  there- 
fore denied.  The  question  then  arises  whether  a  suit  at  law  upon  such 
a  covenant  is  maintainable.  A  recent  decision  in  England  has  held  that 
itis.  Worthing  Corporation  v.  Heather  (1906)  L.  R.  2  Ch.  Div.  532.  There 
specific  performance  of  an  option  to  purchase  was  refused  upon  the 
authority  of  the  preceding  cases;  but  damages  were  awarded  for  breach 
of  the  contract  at  law.  Curiously  enough,  this  is  the  first  time  the  precise 
question  has  ever  arisen  in  a  case;  but  T.  Cyprian  Williams,  Esq.,  in  an 
article  in  42  Sol.  Jour.  650  (1898),  seemingly  anticipating  the  point,  came 
to  an  opposite  conclusion.  It  is  submitted,  however,  that  the  view  taken 
in  the  principal  case  is  sound.  It  is  clear  that  the  ground  for  refusing 
specific  performance  is  that  when  the  grantee  gives  notice  of  his  election 
to  exercise  the  option  and  call  for  a  conveyance  he  will  be  regarded  in 
equity  as  having  an  equitable  interest  in  the  land;  and  if  he  may  exercise 
that  option  at  a  time  far  remote,  then  his  contract  right  to  exercise  it 
will  ripen  into  an  equitable  interest  at  such  remote  time,  which  is  ob- 
viously in  contravention  of  the  Rule  against  Perpetuities.  London&S.  JV. 
Ry.  v.  Gomm,  supra;  Woodall  v.  Clifton,  supra.  But  it  is  only  in  equity 
that  such  an  agreement  can  create  an  interest  in  property;  and  it  is  only 
where  a  future  interest  in  property  is  created  that  the  rule  applies.  At 
law  there  is  merely  a  personal  contract.  The  Rule  against  Perpetuities  is 
not,  therefore,  directly  applicable  to  a  suit  at  law  upon  such  a  contract. 
But  it  may  be  that  on  other  grounds  the  contract  even  at  law  tends  to 
contravene  public  policy.  Unless  this  is  the  case,  an  action  for  damages 
should  be  maintainable.  There  are  three  conceivable  reasons  why  the 
courts  might  hold  such  an  agreement  unenforcible  at  law.  First,  to  allow 
a  suit  at  law  upon  the  contract  may  offend  the  spirit  of  the  Rule  against 
Perpetuities.  Second,  it  may  stimulate  the  performance  of  an  act  which 
is  contrary  to  some  definite  rule  of  public  policy.  Third,  the  contract 
itself  may  be  obnoxious  to  the  general  policy  of  the  law  against  restraint 
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on  alienation.  This  must  not  be  confused  with  that  policy  of  the  Rule 
against  Perpetuities  which  merely  concerns  itself  with  the  tying  up  of 
estates  beyond  a  certain  time  limit  in  such  a  way  that  an  absolute  con- 
veyance of  the  fee  can  not  be  made. 

As  to  the  first  reason  a  brief  consideration  of  the  object  of  the  Rule 
against  Perpetuities  will  show  that  its  spirit  is  not  offended  by  the  prin- 
cipal case.  It  is  now  regarded  as  the  true  theory  of  the  rule  that  "The 
wish  to  keep  land  or  personal  property  in  commerce  is  not  the  sole  raison 
d'etre  of  the  Rule  against  Perpetuities.  This  reason  certainly  has  no 
force  in  the  case  of  a  trust  where  the  trustees  have  full  power  to  change 
investments,  or  to  a  case  where  there  is  a  person  in  existence  who  can 
transfer  or  release  a  remote  future  interest,  and  yet  in  both  these  cases 
the  rule  is  applied.  Is  it  not  another  reason  that  when  the  ownership 
in  property  is  in  danger  of  being  lost  by  a  future  contingency,  the  prop- 
erty is  not  likely  to  be  used  with  that  energy  and  interest  with  which  it 
would  be  used  if  it  were  a  man's  own?"  Gray,  Perpetuities,  2nd  Ed. 
§603  f.  "The  validity  or  non-validity  of  an  interest  does  not  depend 
solely  on  whether  the  alienability  of  the  property  is  affected,  but  also 
on  whether  the  interest  is  upon  a  remote  condition."  7  H.  L.  R.  410. 
See  6  H.  L.  R.  195.  These  views,  although  inapplicable  to  the  New 
York  version  of  the  Rule,  see  i  Columbia  Law  Review  224,  fmd  notable 
support  in  the  cases  of  London  Sr  5.  IV .  Ry.  v.  Gomm,  supra;  In  re  Har- 
gr eaves  (1889)  L.  R.  43  Ch.  D.  401;  and  IVinsor  v.  Mills  (1892)  157 
Mass.  362;  see  14  Law  Quarterly  Review,  240,  note.  Assuming  the 
soundness  of  this  analysis,  can  it  be  said  that  to  allow  a  suit  for  damages 
upon  this  contract  is  repugnant  to  the  spirit  of  the  Rule?  It  will  not 
cause  contingent  land  claims  of  uncertain  value  to  arise  in  the  future, 
and  thus  embarrass  the  holders  of  the  property.  It  will  merely  compel 
them  to  pay  for  breaking  their  contract.  Nor  is  the  spirit  of  the  pro- 
visions against  inalienability  infringed  in  the  slightest  degree.  The  parties 
may  at  any  time,  by  joining  in  the  conveyance,  transfer  an  absolute  fee. 
Even  specific  performance  of  the  contract  would  not  be  wrong  from  that 
point  of  view  alone,  leaving  aside  the  question  of  remoteness. 

The  second  point  of  attack  upon  the  principal  case  seems  to  underlie 
Mr.  Williams'  contention.  He  refers  to  Jervis  v.  Bruton  (1691)  2  Vern. 
251.  In  Poole's  Case  (1609)  Moore  809,  followed  in  Jervis  v.  Bruton, 
specific  performance  was  asked  of  a  bond  that  a  tenant  in  tail  should 
not  suffer  a  recovery;  but  the  defendant  not  only  successfully  opposed 
specific  performance,  but  even  had  the  bond  cancelled,  thus  effectually 
preventing  a  suit  at  law  upon  it.  In  two  other  cases,  however,  Freeman  v. 
Freeman  (1691)  2  Vern.  233,  and  Collins  v.  Plummer,  (1708)  2  Vern.  635, 
similar  bonds  were  held  good  at  law.  See  Co.  Lit,  206  b.  Mr.  Williams 
refers  also  to  the  cases  where  contracts  in  restraint  of  marriage  are  held 
void  and  unenforcible  at  law.  But  it  is  believed  that  both  these  classes 
of  cases  rest  upon  a  different  basis  from  that  of  the  principal  case.  There 
was  a  very  good  reason  for  refusing  to  allow  suits  at  law  on  covenants  in 
restraint  of  marriage;  for  otherwise  a  strong  pressure  would  be  exerted 
upon  the  covenantor  not  to  marry,  a  result  which  was  regarded  with 
marked  disapproval  by  the  law.  IVhite  v.  Equitable,  Etc.  Union  (1884) 
76  Ala.  251.     Likewise,  to  bind  a  tenant  in  tail  not  to  suffer  a  recovery 
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was  considered  as  stripping  him  of  one  of  the  essential  attributes  of  a 
fee  tail,  namely,  the  right  to  bar  the  entail.  See  Corbet's  Case  (1598)  i 
Co.  Rep.  836;  MUdmay's  Case  (1605)  6  Co.  Rep.  40  a.  Back  of  this  was 
the  clear  policy  of  the  courts,  through  which  the  Statute  De  Donis  was 
effectually  nullified  by  Taltarum's  case  (1472)  12  Edw.  IV,  19,  PI.  25, 
encouraging  the  practice  of  barring  entails.  Gray,  Perp.,  2nd  Ed.,  Sees. 
140  et  seq;  Digby,  Hist.  Real  Prop.  Ch  V,  §  2.  Accordingly,  any  means 
of  forcing  tenants  in  tail  to  forego  this  privilege  was  against  public  policy; 
and  it  is  only  surprising  that  all  of  the  cases  in  Vernon  were  not  decided 
like  Poole's  Case.  See  Gray,  Restraints  on  Alienation,  §  77.  Thus  it  is 
evident  that  in  these  two  classes  of  cases  performance  of  the  contract 
contravened  a  well  defined  rule  of  policy.  But  this  is  not  true  of  the 
principal  case;  for,  as  emphasized  by  Warington,  J.,  if  the  covenantor, 
actuated  by  dread  of  a  law  suit,  should  perform  his  covenant  the  result 
would  be  a  simple  conveyance  of  the  land. 

Finally,  there  is  no  reason  to  avoid  the  contract  as  obnoxious  to  the 
general  policy  of  the  law  against  restraints  on  alienation,  irrespective  of 
the  Rule  against  Perpetuities.  The  legitimacy  of  options  as  a  feature  of 
commercial  law  is  too  well  recognized  to  attack  them  now  on  that  score. 
It  is  evident,  moreover,  that  the  ultimate  intent  of  the  parties  to  an  option 
is  not  to  restrain  alienation,  but  to  transfer  the  fee  to  the  holder  of  the 
option.  The  analogy  of  conditions  or  covenants  in  grants  of  a  fee  made 
for  the  purpose  of  restraining  alienation  [which  are  held  void.  In  Re 
Rosher  (1884)  L.  R.  26,  Ch.  Div.  801;  Prey  v.  Stanley  (1895)  ^'O  Cal. 
423,  whether  they  fall  within  the  Rule  against  Perpetuities  or  not,  Man- 
delbaum  v.  McDonnell  (1874),  29  Mich.  78,]  has  therefore  no  application. 
Upon  every  theory  the  principal  case  is  sound. 


Remedies  and  Measure  of  Damages  in  Employment  Contracts. — 
Three  remedies  were  at  one  time  allowed  in  England  to  a  servant  wrong- 
fully discharged.  2  Smith's  Lead.  Cas.  41.  The  first  was  to  wait  until 
the  termination  of  the  period  for  which  he  was  hired  and  then  sue  in 
quasi-contract  for  the  wages  constructively  earned.  Gandall  v.  Pontigny 
(1816)  4  Camp.  375;  Collins  v.  Price  (1828)  5  Bing.  132.  This  was  fol- 
lowed by  some  jurisdictions  in  the  United  States,  Huntington  v.  R.  R.  Co. 
(N.  Y.  1868)  7  Am.  Law  Reg.  n.  s.  143;  Strauss  v.  Meertiej  (1879)  64 
Ala.  299;  Booge  v.  Pac.  R.  R.  (1862)  33  Mo.  212,  but  has  now  been  repudi- 
ated in  England,  Fewings  v.  Tisdal  (1847)  '  Exch.  295;  Goodman  v. 
Pocock  (1850)  69  Eng.  Com.  Law.  Rep.  574,  and  in  New  York.  Howard 
V.  Daly  (1875)  61  N.  Y.  362.  The  second  was  to  "rescind"  and  sue  im- 
mediately in  quasi-contract  for  the  wages  actually  earned  before  dis- 
missal, and  this  is  generally  allowed  at  present  both  in  England  and  the 
United  States.  Archard  v.  Harner  (1828)  3  C.  &  P.  349;  PlancU  v. 
Colhurn  (1831)  8  Bing.  14;  Chicago  v.  Tilley  (1880)  103  U.  S.  146;  but 
see  7  Columbia  Law  Review  123.  The  third  remedy,  and  the  one 
now  usually  employed.  Smith,  Master  and  Servant,  5th  Ed.,  158,  was  an 
action  for  breach  of  the  express  contract,  the  breach  being  not  the  failure 
to  pay  the  stipulated  wages — for  they  could  not  be  said  to  be  properly 
earned — but  the  failure  to  allow  the  servant  to  earn  them;  Beckham  v. 
Drake  (1849)  2  H.  of  L.  Cas.  578,  603;  Emmens  v.  Elderton  (1853)  4  H.  of 
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L.  Cas.  624,  642,  667;  Howard  v.  Daly,  supra;  and  this  action  may  be 
brought  before  the  time  set  for  the  service  to  begin.  Hochster  v.  De  la 
Tour  (1853)  2  E.  &  B.  678. 

In  most  cases  of  a  breach  by  B  of  a  vital  engagement  of  a  contract. 
A  has  a  right  to  elect  either  to  continue  or  discontinue  performance  on 
his  part.  Frost  v.  Knight  (1872)  L.  R.  7  Ex.  11 1;  Roper  v.  Johnson 
(1873)  L.  R.,  8C.  P.  167;  Lake  Shore  R.  R.Co.v.  Richards  (1894)  152  111. 
5Q.  Under  either  alternative  the  damages  are  those  which  would  have 
arisen  at  the  time  set  for  performance,  subject,  however,  it  is  said,  in  the 
case  where  A  elects  not  to  perform,  to  abatement  in  respect  to  any  cir- 
cumstances which  may  have  afforded  him  the  means  of  mitigating  his 
loss.  Frost  v.  Knight,  supra;  Roper  v.  Johnson,  supra.  It  is  a  general 
rule  of  damages  that  A  must  not  by  wilful  act  or  negligence  increase  the 
damages  caused  by  B's  breach.  Parson  v.  Sutton  (1876)  66  N.  Y.  92; 
Mather  v.  Butter  Co.  (1869)  28  la.  254.  This  is  simply  the  application 
in  this  field  of  the  broader  principle  that  one  having  a  legal  right  cannot 
enlarge  it  by  a  wrongful  act  or  failure  to  act,  but  this  is  radically  different 
from  the  special  duty  suggested  above,  namely,  to  take  active  steps  to 
reduce  the  damages  due  strictly  under  the  contract.  This  duty  can  hardly 
be  supported  on  strictly  legal  principle,  as  it  would  seem  to  be  in  con- 
formity with  the  intention  of  the  contracting  parties  that  the  one  damaged 
should  be  indemnified  to  the  extent  of  the  profits  which  the  contract 
would  have  yielded  him,  which,  in  the  usual  case,  would  be  the  differ- 
ence between  the  market  and  contract  prices  at  the  time  for  perform- 
ance. It  may,  however,  be  explained  on  the  ground  of  fair  dealing, 
which,  perhaps,  demands  that  when  A  can  reduce  B's  damage  without 
injuring  himself,  he  should  do  so.  But  this  duty  is  only  suggested  as  a 
result  of  the  election  not  to  perform,  and  cannot  be  supported  as  a  ground 
for  compelling  such  election,  as  was  held  in  Tufts  v.  Lawrence  (1890)  77 
Texas  526;  Tufts  v.  IVeinfeld  (1894)  88  Wis.  647;  Davis  v.  Bronson 
(1892)  2  N.  D.  300.  In  cases  of  wrongful  dismissal  by  B  in  contracts  for 
work  by  A  upon  B's  property,  Clark  v.  Marsiglia  (1845)  '  Denio  317;  But- 
ler v.  Butler  (1879)  77  N.  Y.  472,  and  for  personal  services  by  A  for  B, 
Fewings  v.  Tisdal,  supra;  Goodman  v.  Pocock,  supra,  the  courts  seem  to 
be  uniform  in  refusing  to  allow  A  the  right  of  election  to  continue  per- 
formance. These  decisions  are  based  upon  the  supposed  duty  to  reduce 
damages,  which  has  been  shown  not  to  exist  as  a  ground  for  compelling 
an  election,  and  they  can  perhaps  not  be  supported  with  absolute  logic 
upon  any  ground.  It  is  suggested,  however,  that  they  may  all  be  grouped 
as  cases  where  A's  election  to  continue,  if  such  election  could  be  carried 
out  without  committing  trespass,  would  in  effect  be  enforcing  upon  B 
specific  performance  of  his  contract  by  compelling  him  to  pay  the  full 
contract  price. 

A  servant,  then,  upon  wrongful  dismissal  having  no  right  to  attempt 
to  further  perform,  the  question  remains  as  to  the  measure  of  damages 
in  his  action  for  the  breach  of  the  contract  to  employ.  The  method 
usually  employed  is  to  recognize  the  amount  of  the  wages  contracted  for 
as  prima  facie  the  measure  of  damages,  subject  to  diminution  by  the 
defendant  upon  proof  that  the  plaintiff  did  or  might  have,  obtained  other 
employment.     Sedgwick,  Damages,  8th  Ed.  §665;  Wharton,  Contracts, 
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§  716;  Howard  v.  Daly,  supra.  A  rule,  still  more  severe  upon  the  defend- 
ant, was  employed  in  a  recent  case  in  Louisiana,  Thurmond  v.  Skannal 
(1907)  42  So.  577,  where  the  court  awarded  damages,  as  of  course,  to  the 
amount  of  the  full  contract  wages  for  the  whole  term.  Both  of  these 
methods  seem  to  be  exceptions  to  the  general  rule  of  contract  damages. 
It  is  not  made  clear  in  any  of  the  cases  why  the  plaintiff  is  not  in  the 
first  place  required  to  prove  his  damages,  as  in  other  contracts,  Ridgley 
V.  Mooney  (Ind.  1896)  45  N.  E.348;  Tujts  v.  Bennet  (1895)  '63  Mass.  398; 
and  why  in  this  branch  of  contracts  the  measure  of  damages  should  not  also 
be  the  difference  between  the  market  price  and  the  contract  price  where 
there  is  a  market  price,  and,  where  there  is  no  market  or  only  a  market  for 
part  of  the  plaintiff's  time,  why  the  plaintiff  should  not  be  compelled 
to  show  this  fact.  As  Erie,  J.,  said  in  Beckman  v.  Drake  (1849)  2  H.  of 
L.  Cas.  578,  606,  there  is  generally  a  market  for  labor  where  the  usual 
rate  of  wages  for  a  given  kind  of  labor  may  be  proved,  and  the  plaintiff's 
indemnity  for  the  loss  of  his  bargain  in  respect  of  his  labor  should  be 
settled  on  the  same  principles  as  for  the  loss  of  a  bargain  in  respect  of 
common  merchandise.  It  is  believed  that,  whether  a  servant  after  dis- 
missal works  or  is  idle,  the  measure  of  his  damages  should  be  the  difference 
between  the  market  and  contract  price  of  his  labor,  and  it  would,  there- 
fore, follow  that  the  burden  of  proof  of  the  market  price  should  be  upon 
the  plaintiff  as  the  very  basis  of  his  claim  for  anything  more  than  nominal 
damages,  and  should  not  be,  as  is  now  generally  held,  upon  the  defendant 
as  part  of  his  proof  of  the  plaintiff's  failure  to  perform  his  supposed  duty 
of  reducing  damages  by  seeking  other  employment.  The  only  duty  to 
reduce  damages  which  might  be  incumbent  upon  the  plaintiff  would 
be  that  suggested  in  Frost  v.  Knight,  supra,  namely,  to  take  advantage  of 
circumstances  which  might  mitigate  his  losses,  that  is,  which  might  make 
his  damages  less  than  the  difference  between  the  contract  and  market 
prices.  The  scope  of  that  duty  is  not  very  clear;  but  of  course  it  has 
nothing  to  do  with  the  establishment  of  the  market  price  itself.  The 
principal  case  is,  therefore,  clearly  wrong  under  the  general  principles  of 
contracts;  and,  as  to  the  amount  of  damages,  it  is  also  against  the  over- 
whelming weight  of  authority.  Sedgwick,  Damages,  8th  Ed.,  §  665 ;  Smith, 
Master  and  Servant,  160;  Beckman  v.  Drake,  supra;  Emmens  w .  Elderton, 
supra;   Howard  v.  Daly,  supra. 


Limitations  of  Powers  in  Trust  in  New  York. — "There  are  not 
only  a  mere  trust  and  a  mere  power,  but  there  is  also  known  to  the  court 
a  power  which  the  party  to  whom  it  is  given  is  intrusted  and  required  to 
execute."  Brown  v.  Higgs  (1803)  8  Ves.  561.  The  doctrine  thus  enun- 
ciated by  Lord  Eldon  has  proved  very  serviceable  to  the  revisers  of  the 
New  York  system  of  trusts  and  powers;  Chaplin,  Express  Trusts,  427  et 
seq.;  Real  Prop.  Law  §§  79,  iio  to  162;  and  the  retention  of  powers 
in  trust  has  rendered  the  general  system  of  disposition  of  property  inter- 
ests more  flexible.  Real  Prop.  Law,  §  79;  Doivning  v.  Marshall  (1861) 
23  N.  Y.  366;  Reynolds  v.  Denslow  (1894)  80  Hun  359.  Many  principles 
of  the  common  law  relating  to  powers  are  embodied  in  the  statutes,  and 
must  be  resorted  to  for  their  interpretation.  Mutual  Life  Insurance  Co. 
V.  Shipman  (1890)  1 19  N.  Y.  324,  329;    Barber  v.  Gary  (1854)  11  N.  Y  . 
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397.  Thus  the  settled  distinction  between  trusts  proper  and  powers  in 
trust,  that  in  the  former  the  legal  title  vests  in  the  trustee,  in  the  latter 
in  the  devisee  or  other  beneficiary,  subject  to  the  execution  of  the  power, 
still  prevails.  Manice  v.  Manice  (1871)  43  N.  Y.  303;  Post  v.  Hover 
(1865)  33  N.  Y.  593;  Fowler,  Real  Prop.  Law,  368.  The  scope  of  powers 
in  trust  has,  however,  been  enormously  extended  and  their  creation 
stimulated,  by  the  policy  of  the  statute  which  limits  the  purposes  for 
which  active  express  trusts  may  be  created  to  the  five  well  known  groups. 
Real  Prop.  Law,  §  §  76,  93,  and  permits  every  other  attempted  active 
express  trust,  if  lawful  as  a  power  in  trust,  to  operate  only  as  such.  Real 
Prop.  Law  §  79;  Manice  v.  Manice,  supra;  Reynolds  v.  Denslow,  supra. 
And  the  disposition  of  the  courts  has  been  to  construe  the  enumerated 
classes  strictly,  so  that  every  ambiguous  devise  takes  effect,  not  as  a  trust, 
but  as  a  power.  Matter  of  Conger  (1903)  81  App.  Div.  493,  499;  Heer- 
mans  v.  Robertson  (1876)  64  N.  Y.  332,  343;  cf.  Murray  v.  Miller  (1904) 
178  N.  Y.  316.  The  limitations  of  the  purposes  for  which  powers  in 
trust  may  lawfully  be  created  have  not  been  completely  developed,  due 
partly  to  the  absence  of  positive  statutory  provisions,  Fowler,  Real  Prop. 
Law,  405,  and  partly,  no  doubt,  to  the  indefinite  nature  of  this  species  of 
interest.  From  time  to  time,  however,  the  courts  have  set  certain  bounds 
to  the  purposes  which  will  ground  a  valid  power  in  trust;  and  in  this  re- 
spect the  Revised  Statutes  subjected  the  previously  existing  law  to  no 
innovation.  Downing  v.  Marshall,  supra,  379.  The  fundamental  prin- 
ciple seems  to  be  that  since  a  "power  in  trust  involves  the  idea  of  a  trust 
as  much  as  a  trust  estate,"  Farmers'  etc.  Co.  v.  Carroll  (1849)  5  Barb. 
613;  see  Godolphin  v.  Godolphin  (1747)  i  Ves.  Ch.  Rep.,  any  purpose  for 
which  an  active  express  trust  might  have  been  created  at  common  law 
[even  semble,  the  statutory  groups,  Reynolds  v.  Denslow,  supra;  Tucker 
V.  Tucker  (185 1)  5  N.  Y.  408;  contra,  Gann  v.  McCunn  (1879)  56  How. 
Prac.  337,  dictum]  will  serve  as  well  for  a  trust  power.  Holly  v. 
Hirsch  (1892)  135  N.  Y.  590;  Townshend  v.  Frommer  (1891)  125  N.  Y. 
446.  Accordingly,  powers  in  trust  have  been  held  void  where  there  was  no 
appointee;  Farmers'  etc.  Co.  v.  Carroll,  supra;  where  the  purpose  of  the 
power  was  so  indefinite  as  to  be  unascertainable;  Read  v.  Williams  (1891) 
125  N.  Y.  560;  Clapp  V.  Byrnes  (1896)  3  App.  Div.  284;  where  no  specific 
duty  was  imposed  upon  the  donee;  Aldrich  v.  Funk  (1888)  48  Hun.  367; 
where,  although  the  power  was  imperative,  no  beneficiary  was  in  a  posi- 
tion to  enforce  its  execution;  Tilden  v.  Green  (1891)  130  N.  Y.  29;  or 
where  the  execution  of  the  power  would  contravene  public  policy;  for 
example,  the  policy  of  the  Rule  against  Perpetuities.  Booth  v.  Baptist 
Church  (1891)  126  N.  Y.  215;  Garvey  v.  McDevHi  (1878)  72  N.Y.  556; 
Downing  v.  Marshall,  supra,  388;  Belmont  v.  O'Brien  (1855)  12  N.  Y.  394. 
Powers  in  trust  have  proved  very  useful  in  effectuating  the  inten- 
tions of  testators  and  in  upholding  devises  which  otherwise  would  be 
invalid.  This  is  illustrated  in  those  cases  where  the  courts  have  con- 
strued a  devise  as  creating  a  valid  power  in  trust  rather  than  an  invalid 
trust.  7  Columbia  Law  Review,  73.  An  analogous  result  was  reached 
in  a  recent  New  York  case,  Kellogg  v.  Burdick  (1907)  80  N.  E.  207,  where 
a  testator,  apparently  oblivious  of  the  statute  constituting  a  wife  joint 
guardian  with  her  husband  of  the  person  and  property  of  their  minor 
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children,  and  restricting  to  the  surviving  parent  the  right  to  appoint  a 
testamentary  guardian,  Domestic  Rel.  Law,  §  51,  attempted  in  express 
terms  to  appoint  his  executors  guardians  of  the  property  he  devised  to 
his  minor  children,  although  his  wife  was  still  alive.  The  appointment  as 
such  being  concededly  void  because  in  violation  of  the  statute,  the  Court 
of  Appeals,  E.  T.  Bartlett  and  Werner,  J  J.,  dissenting,  sustained  it  as 
creating  a  power  in  trust  vesting  the  executors  with  authority  such  as  a 
guardian  of  the  property  would  have.  Since  no  particular  form  of  words 
is  necessary  to  create  a  power  in  trust,  Blanchard  v.  Blanchard  (1875)  4 
Hun  287;  s.  c.  70  N.  Y.  615;  1  Sugden,  Powers,  115,  and  since  "the 
creation,  execution  and  destruction  of  powers  all  depend  upon  the  sub- 
stantial intention  of  the  parties;  and  they  are  construed  equitably  and 
liberally  in  furtherance  of  that  intention,"  4  Kent,  Com.  *  129;  Dorland  v. 
Dorlmtd,  and  since  in  the  principal  case  the  latter  result  was  reached,  the 
decision  seems  sound,  unless  it  violates  the  policy  of  the  statute.  Prima 
facie,  it  might  appear  that  the  legislative  intent  was  to  prevent  a  testator 
in  all  cases  from  depriving  his  wife  of  the  control  and  management  of 
her  children's  property  during  their  minority,  but  this  view  is  untenable, 
for  the  statutes  allow  the  testator  to  accomplish  this  very  result  by  the 
creation  of  a  trust.  The  principal  case,  moreover,  finds  a  strong  support 
in  the  leading  case  of  Post  v.  Hover,  supra,  where  a  similar  result  was 
reached.  It  hardly  seems  as  if  the  doctrine  of  this  case  should  be  over- 
thrown by  a  statute  of  such  doubtful  meaning,  taking  into  account  the 
importance  of  trust  powers  at  the  time  the  statute  was  passed.  Grimsley 
v.  Grimsley  (1887)  79  Ga.  397;  Matter  of  Lichsienstadter  (N.  Y.  1886)  5 
Dem.  214;  contra,  Brigham  v.  IVheeler  (1844)  8  Met.   127. 


The  Nature  of  the  Right  to  Wharf  Out  into  Navigable  Waters. 
— The  New  York  Court  of  Appeals  in  a  recent  case  decided  that  a  littoral 
owner's  right  of  access  comprehends  "necessarily  and  justly,  whatever  is 
needed  for  the  complete  and  innocent  enjoyment  of  that  right,"  and  that 
the  erection  of  a  wharf  from  high  water  mark  out  to  the  line  of  navigability 
was  thus  a  legal  enjoyment  of  that  right  of  access,  although  the  fee  to  the 
submerged  land  was  not  in  the  littoral  owner  but  in  the  sovereign.  Trus- 
tees of  the  Town  of  Brookhaven  w.  Smith  (1907)  36  N.  Y.  L.  Jour.  No. 
145.  The  early  case  of  Gould  v.  Hudson  River  R.  R.  (1852)  6  N.  Y.  522, 
declared  that  a  riparian  owner  on  the  Hudson  River  had  no  private  right 
of  access  by  virtue  of  his  ownership,  but  had  merely  the  rights  of  any 
member  of  the  public  in  the  waters  and  foreshore.  This  decision  was 
frequently  criticized,  Kane  v.  N.  Y.  Elev.  R.  R.  (iSgi)  125  N.  Y.  164,  184, 
and  was  finally  overruled,  Rumsey  v.  TV.  Y.  &  N.  E.  R.  R.  (1892)  133 
N.  Y.  79,  and  it  is  now  well  settled  in  New  York  that  the  riparian  owner 
on  navigable  waters  has  a  right  of  access,  which  right  is  property  and 
cannot  be  injured  or  taken  away  without  compensation.  Saunders  v. 
N .  Y.  C.  &  H.  R.  R.  R.  Co.  (1894)  144  N.  Y.  75  ;  Thousand  Islands  Steam- 
boat Co.  v.  Visger  (1904)  179  N.  Y.  206.  The  right  itself,  however,  is 
definitely  qualified.  It  is  expressly  subject  to  the  public  right  of  navi- 
gation and  user  of  the  waters  and  to  the  right  of  the  sovereign  to  make 
improvements  for  the  benefit  of  navigation  and  commerce.  Sage  v. 
.Mayor  (1897)  154  N.  Y.  61;   Rumsey  v.  N.  Y.  &  N.  E.  R.  R.,  supra; 
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Saunders  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra;  and  see  1 1  H.  L.  R.  344. 
Hence  the  decision  in  the  case  of  Lansing  v.  Smith  (1828)  8  Cowen  146 
(aside  from  the  question  of  remoteness  of  damage,  the  main  ground 
taken  by  the  court),  cannot  be  said  to  support  the  contention  that  the 
plaintiff's  right  of  access  was  taken  without  compensation,  for  the  erec- 
tion and  location  of  the  dock  by  the  State  was  in  the  interest  of  navigation 
and  commerce,  and  although  the  plaintiff's  access  was  partially  cut  off, 
he  was  deprived  of  no  right,  his  right  being  subject  to  this  very  qualifica- 
tion. There  is  no  difficulty,  therefore,  in  reconciling  that  case  with  those 
in  which  damages  have  been  given  for  obstructing  a  right  of  access. 
Rumsey  v.  N .  Y.  &  N.  E.  R.  R.  supra;  Saunders  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  supra;  Williams  v.  Mayor  (1887)  105  N.  Y.  419.  The  English 
common  law  recognizes  this  right,  but  limits  it  practically  to  a  mere 
easement  of  way,  excluding  any  right  to  wharf  out.  Lyon  v.  Fish- 
mongers' Co.  (1876)  I  App.  Cas.  662;  Buccleuch  v.  Met.  Board  of  Works 
(1872)  L.  R.  5  H.  L.  418;  Gould,  Waters,  2nd  ed.,  §  167.  The  court  in 
the  principal  case,  however,  declared  that  law  inapplicable  to  the  situ- 
ation and  conditions  in  New  York,  and  confirmed  by  its  decision  the  dicta 
in  several  previous  cases  to  the  effect  that,  as  laid  down  in  Yates  v.  Mil- 
waukee (1870)  ID  Wall.  497,  504,  among  the  rights  of  a  "riparian  pro- 
prietor whose  land  is  bounded  by  a  navigable  stream  *  *  *  are, 
access  to  the  navigable  part  of  the  river  from  the  front  of  his  lot,  the 
right  to  make  a  landing  wharf  or  pier  for  his  own  use  of  for  the  use  of  the 
public,  subject  to  such  general  rules  and  regulations  as  the  Legislature 
may  see  proper  to  impose  for  the  protection  of  the  rights  of  the  public." 
Rumsey  v.  h! .  Y.  &  N.  E.  R.  R.,  supra;  Saunders  v.  N .  Y.  C.  &  H.  R. 
R.  R.  Co.,  supra.  It  is  important  to  determine  the  nature  of  this  right 
to  wharf  out. 

The  courts  have  solved  this  problem  in  various  ways.  Some  hold 
that  the  right  is  a  mere  license,  cf.  i  Columbia  Law  Review  549, 
others  that  it  is  part  of  the  right  of  access,  i.  e.  an  incident  to  the  right 
of  ingress  and  egress,  and  still  others  that  it  is  a  distinct  and  independent 
property  right.  4  H.  L.  R.  14,  21.  It  has  been  suggested  that  the  right 
is  of  the  last  class,  founded  upon  an  implied  grant  from  the  state  of  the 
fee  to  the  soil  between  high  water  mark  and  the  line  of  navigability, 
such  grant  being  "upon  condition  that  the  land  be  used  for  no  other  pur- 
poses than  those  of  the  commerce  marine."  4  H.  L.  R.,  supra.  While 
this  theory  is  not  illogical,  it  is  supported  by  only  a  few  cases,  some  of 
which  involved  statutes  giving  riparian  owners  a  more  or  less  exclusive 
right  to  make  improvements  into  the  waters  in  front  of  their  land.  Good- 
sell  V.  Lawson  (1875)  4^  Md.  348,  366;  Norfolk  City  v.  Cooke  (Va.  1876) 
27  Graft.  430,  erroneously  citing  Yates  v.  Milwaukee,  supra,  for  its  posi- 
tion. It  seems  reasonable  to  consider  the  right  to  wharf  out  an  "inde- 
pendent property  right"  and  not  a  mere  incident  to  the  right  of  ingress 
and  egress,  but  the  fact  of  an  exclusive  right  of  user  in  portions  of  the 
soil  affords  no  stronger  argument  in  favor  of  a  grant  of  a  fee  than  of 
an  easement.  Analogous  rights  of  user  are  often  construed  to  be  an 
easement.  Washburn,  Easements  and  Servitudes,  150,  163;  McCutchen 
V.  Ry.  Co.  (La.  1907)  43  So.  42;  and  see  Att'y  Gen'l.  v.  Wright  [1897]  2  Q. 
B.  318.     Important  results  flow  from  the  determination  of  this  question. 
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If  the  littoral  owner  has  the  fee  he  can  alienate  it  apart  from  his  upland, 
while  if  he  has  merely  an  easement  he  can  not,  for  it  is  appurtenant  to  his 
upland.  The  right  to  wharf  out  has  been  exercised  from  early  times  in 
many  of  the  states,  DuUon  v.  Strong  (1861)  i  Black  23,  32,  and,  doubtless, 
almost  invariably  in  connection  with  the  sight  of  ingress  and  egress.  It 
has  usually  been  either  identified  with  that  right  or  grouped  with  it, 
Dutton  V.  Strong,  supra;  Yates  v.  Milwaukee,  supra;  R.  R.  Co.  v.  Schur- 
mier  (1868)  7  Wall  272,  289,  and  although  the  two  rights  involve  different 
modes  of  user,  they  are  regarded  as  depending  upon  the  same  fact,  viz., 
littoral  or  riparian  ownership.  It  would  seem  that  this  right  was  recog- 
nized for  the  benefit  of  riparian  ownership,  and,  as  laid  down  in  the  prin- 
cipal case,  for  the  more  complete  enjoyment  of  the  right  of  ingress  and 
egress,  and  to  allow  its  alienation  apart  from  the  upland  would  defeat  the 
very  purpose  for  which  the  right  was  originally  recognized  and  would 
seem  of  doubtful  policy  for  economic  reasons.  Moreover,  it  is  more 
natural  to  consider  this  right  as  an  easement  and  thus  analogous  in  its 
nature  to  the  allied  right  of  ingress  and  egress,  than  as  a  conditional  fee. 


The  Legal  Character  of  Rights  Under  "Governmental  Licen- 
ses."— A  franchise  was  first  conceived  of  as  "a  branch  of  the  king's  pre- 
rogative" which  had  been  granted  to  a  subject,  2  Bl.  Com.  *37,  and  as 
such  was  held  to  be  an  incorporeal  hereditament.  2  Bl.  Com.  *2i ;  Regina 
V.  Cambrian  R.  R.  Co.  (1871)  L.  R.  6  Q.  B.  422.  In  the  United  States, 
the  conception  of  a  franchise  has  changed  from  that  of  a  granted  sovereign 
prerogative  to  that  of  the  subject  of  a  contract  between  the  state  and 
a  person  or  persons.  Pierce  v.  Emery  (1856)  32  N.  H.  484;  4  Thompson, 
Corporations,  §  5335;  2  Spelling,  Priv.  Corp.  §  1054;  see  Rex  v.  Pasmore 
(1789)  3  T.  R.  199,  246,  whereby  for  valuable  consideration  permission  is 
given  to  do  something  in  which  the  public  as  a  whole  is  interested.  Pierce 
v.  Emery,  supra;  Century  Transfer  Co.  v.  Pullman  Co.  (1890)  139  U.  S. 
24,  and  which  one  could  not  do  as  of  common  right,  Abbott  v.  Smelting 
Co.  (1876)  4  Neb.  416;  Chicago  R.  R.  v.  Dunbar  (1880)  95  111.  571,  under 
the  common  law.  Spring  etc.  Co.  v.  Schotiler  (1882)  62  Cal.  69;  Bank  of 
Augusta  v.  Earle  (1839)  13  Pet.  519,  595.  The  franchise  still  retains  its 
character  of  property,  Wilmington  R.  R.  v.  Reid  (1871)  13  Wall.  264; 
People  V.  O'Brien  (1888)  in  N.  Y.  i,  40,  while  gaining  further  protection 
from  the  constitutional  provision  as  to  the  inviolability  of  contracts. 
Oliver  v.  Memphis  R.  R.  (1875)  30  Ark.  128;  Wilmington  R.  R.  v.  Reid, 
supra.  The  governmental  authorization  need  not  be  in  terms  of  a  con- 
tract, but  the  other  characteristics  being  present,  the  authorization  will 
be  interpreted  as  a  contract  as  of  course;  People  v.  O'Brien,  supra;  see 
City  of  Bridgeport  v.  N.  Y.  &  N.  H.  R.  R.  (1869)  36  Conn.  255,  264;  and 
although  franchises  are  generally  exercised  by  corporations  they  are  not 
necessarily.  Memphis  R.  R.  v.  Berry  (1884)  112  U.  S.  609;  Brady  v. 
Mow/tow  (1895)  61  Minn.  185;  4  Thompson,  Corp.  §  5335-  "Franchise" 
is  also  used  in  another  and  special  sense,  namely,  the  franchise  of  incor- 
poration, but  this  franchise  is  also  conceived  of  as  the  subject  of  a  contract, 
having  the  qualities  enumerated  above.  Dartmouth  College  v.  Wood- 
ward (1819)  4  Wheat.  518;   Freund,  Police  Power,  §  361. 


NOTES.  415 

On  the  other  hand,  a  governmental  Hcense,  in  the  strict  legal  sense,  is 
the  permission  to  do  that  which  one  naturally  has  the  right  to  do,  but 
which  has,  under  the  police  power,  been  forbidden  as  a  general  right.  2 
Bouvier,  Law  Diet.  224;  Freund,  Police  Power,  §  36;  Tiedeman,  Lim. 
Police  Power,  273 — Thus  it  appears  that  a  license  does  not  allow  the 
exercise  of  a  privilege  not  of  common  right,  nor  of  one  originally  con- 
ceived of  as  inherent  in  the  sovereign  power,  nor  does  it  grant  a  privilege 
the  exercise  of  which  is  tinged  with  a  public  character.  In  fact,  a  gov- 
ernmental license  has  none  of  the  characteristics  which  led  historically 
to  the  recognition  of  a  franchise  as  a  vested  right  of  property,  and  which 
later  led  to  its  protection  under  the  conception  of  it  as  the  subject  of  a 
contract;  but  it  resembles  a  franchise  only  in  that  it  is  a  permission  by 
the  state  to  do  something  which  could  not  otherwise  be  done  legally.  It 
would,  therefore,  seem  that  the  governmental  license  should  not  be 
considered  a  vested  right  of  property,  nor  the  subject  of  a  contract;  but 
should  be  considered  just  as  freely  revocable  as  is  the  ordinary  license 
in  private  law:  and  this  is  the  view  of  the  best  considered  cases.  Met. 
Bd.  v.  Barne  (1866)  34  N.  Y.  657,  667;  Fell  v.  State  (1874)  42  Md.  71 ; 
Cohen  v.  IV right  (1863)  22  Cal.  293. 

Although  a  governmental  license  is  not  generally  a  contract,  nor 
interpreted  as  one,  yet  of  course  that  which  is  generally  the  subject 
matter  of  a  license  can,  if  the  intention  of  the  parties  so  appears,  be  as 
well  the  subject  of  a  contract,  and  thus  be  within  the  constitutional 
provision  as  to  the  inviolability  of  contracts.  Union  Bank  v.  State  (1836) 
9  Yerg.  490;  Keith  v.  Clark  (1878)  97  U.  S.  454.  The  question  then 
arises  whether  in  a  given  case  the  legislative  permission  is  the  subject 
of  a  license  merely  or  of  a  contract.  The  determination  of  this  question 
depends  upon  whether  there  has  been  any  consideration  given  for  the 
permission.  A  few  courts  answer  this  question  in  the  affirmative,  point- 
ing with  assurance  to  the  payments  required.  Metre  v.  Town  Council 
(1853)  6  Rich.  L.  R.  404;  Adams  v.  Hackett  (1853)  27  N.  H.  289;  State 
v.  Phalend  Sr  Paine  (1842)  4  Harr.  441;  Boyd  v.  State  (1871)  46  Ala. 
329.  This  requirement  alone,  however,  is  certainly  not  conclusive  evi- 
dence of  a  contract.  Such  payment  may  simply  be  required  as  part  of 
the  police  measure  itself,  to  defray  the  expenses  of  inspection,  etc.,  Bos- 
ton V.  Schafjer  (1830)  8  Pick.  415;  Welch  v.  Hotchkiss  (1872)  39  Conn. 
140;  Com.  V.  Ploisted  (1889)  148  Mass.  375;  or  where  the  amount  exacted 
exceeds  such  requirement,  the  excess  may  be  the  tax  of  a  privilege; 
People  v.  Murray  (1896)  149  N.  Y.  367,  378;  Simmons  v.  State  (1848) 
12  Mo.  268;  or  its  purpose  may  be  that  of  further  police  restriction  in 
order  to  discourage  a  given  business;  Tenney  v.  Len^  ('863)  16  Wis. 
589;  Duluth  V.  Krupp  (1891)  46  Minn.  435;  People  v.  Murray,  supra;  or 
that  which  is  called  "a  license"  to  which  a  "license  fee"  is  attached,  may 
be  a  tax  pure  and  simple  and  not  a  license  or  contract  at  all:  such  being 
the  so-called  licenses  to  do  things  which  one  may  do  as  of  common  right 
and  which  the  public  welfare  does  not  require  to  be  the  subject  of  police 
regulation.  Ex  parte  Nurande  (1887)  73  Cal.  365;  Banta  v.  Chicago 
(1898)  172  III.,  204.  Since  statutes  should  be  interpreted  in  favor  of 
the  state,  the  preferable  view  is  to  hold  such  permissions  to  be  revocable 
licenses,  unless  the  contrary  intention  is  evidenced  by  something  more 
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than  the  requirement  of  payment  therefor.  Freund,  PoHce  Power,  §§561, 
562.  It  seems  difificult,  therefore,  to  understand  the  ground  upon  which 
part  of  the  court  held  in  a  recent  New  York  case,  that  a  milk  license 
"could  not  be  revoked  in  any  event  without  notice  to  the  relator  and  a 
hearing,"  People  v.  Dept.  of  Health  (1907)  103  N.  Y.  Supp.  275,  since 
this  jurisdiction  has  clearly  declared  a  license  not  to  be  a  vested  right 
of  property,  Met.  Board  v.  Barrie,  supra,  and  nothing  can  be  discovered 
in  the  form  of  license  required  to  lend  color  to  an  interpretation  of  it  as 
a  contract.  Being  neither  a  vested  right  of  property  nor  the  subject  of 
a  contract,  it  should,  in  the  absence  of  statutory  provision,  be  revocable 
at  will,  without  notice  or  a  hearing. 


Applications  in  Law  of  the  Doctrine  of  Par  Delictum. — The 
rule  which  denies  the  aid  of  the  courts  to  parties  who  by  their  own  acts 
have  placed  themselves  in  pari  delicto,  Lowry  v.  Bourdieu  (1780)  Doug. 
451;  Houson  V.  Hancock  (1800)  8  T.  R.  575;  iVebh  v.  Fulchire  (1843) 
40  Am.  Dec.  419;  Brown  v.  Brown  (1895)  ^^  Conn.  493,  being  founded 
solely  on  public  policy,  the  technical  rights  of  the  parties  before  the  court 
are  not  determinative  of  the  issue.  The  benefit  to  the  defendant  by  the 
court's  refusal  to  act  is  accidental  only,  for  if  the  parties  were  reversed 
the  benefit  would  inure  to  the  plaintiff.  Holman  v.  Johnson  (1775) 
Cowp.  341,  343;  Rucker  v.  Wynne  (1859)  2  Head  617.  It  is  conceived 
that  the  basic  general  rule  is  that  where  the  plaintiff  cannot  set  up  his 
claim  without  invoking  the  aid  of  an  illegal  transaction,  he  will  be  barred. 
Simpson  v.  Bloss  (1816)  7  Taunt.  246;  Hinnen  v.  Newman  (1886)  35 
Kan.  709;  Grant  v.  Ryan  (1872)  37  Tex.  37,  41.  Assuming  the  subject 
matter  of  a  contract  to  be  against  public  policy,  three  cases  may  arise: 
first,  the  contract  may  be  wholly  unperformed;  second,  it  may  be  wholly 
performed;  third,  it  may  be  performed  only  on  the  plaintiff's  side.  It 
is  universally  recognized  that  where  the  contract  is  wholly  unperformed 
the  courts  will  apply  the  general  rule  and  not  interfere.  Shay  v.  Wright 
(1861)  35  Barb.  236;  Houson  v.  Hancock,  supra.  Where  the  contract 
is  wholly  performed  there  are  two  exceptions  to  the  general  rule:  first, 
where  the  plaintiff  has  acted  illegally  under  oppression  or  duress;  second, 
where  the  contract  is  illegal  because  in  violation  of  a  statute  passed  to 
protect  a  particular  class  of  persons  of  which  the  plaintiff  is  a  member. 
The  first  of  these  exceptions  was  established  by  Lord  Mansfield  in  the 
case  of  Smith  v.  Bromley  (1760)  Doug.  670.  A  similar  result  had  pre- 
viously been  reached  in  the  case  of  Bosanqueti  v.  Dashwood  (1734)  Tal- 
bot's Cases  37  (In  Equity);  though  a  recovery  at  law  had  been  denied  in 
Tompkins  v.  Barnett  (1693)  '  Salk.  22,  a  case  practically  overruled  by 
Clark  V.  Shee  (1774)  Cowp.  197.  This  doctrine  has  been  followed  in  a  long 
line  of  English  and  American  cases.  Williams  v.  Bayley  (1866)  L.  R. 
I  H.  L.  200;  Turley  v.  Edwards  (1885)  18  Mo.  App.  676;  Hinsdill  v. 
White  (1861)  34  Vt.  558;  Duval  v.  Wellman  (1891)  124  N.  Y.  156.  It 
evidently  goes  to  the  root  of  the  doctrine  of  par  delictum,  for  when  one 
party  is  under  duress  he  cannot  be  said  to  be  in  "equal  wrong"  with 
the  other.  Hinsdill  v.  White,  supra.  What  constitutes  duress  or  oppres- 
sion is  somewhat  a  question  of  degree,  but  it  seems  as  if  the  same  con- 
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siderations  as  to  age,  sex,  etc.,  are  applied  in  law  as  in  equity.  Duval  v. 
IVellman,  supra;  Turley  v.  Edwards,  supra.  The  second  great  exception 
to  the  general  rule  is  illustrated  by  the  cases  oi  Jacques  v.  Golightly  (1776) 
2  Black.  1073  ^""J  Browning  v.  Morris  (1778)  Cowp.  790.  Duval  v. 
IVellman,  supra;  Smart  v.  IVhite  (1882)  73  Me.  332,  accord.  This  ex- 
ception seems  unassailable  on  principle,  for  when  once  it  is  admitted  that 
a  statute  is  for  the  protection  of  the  plaintiff,  it  follows  that  to  apply  the 
general  rule  and  deny  a  recovery  is  to  defeat  the  very  purpose  for  which 
the  statute  was  passed;  or  looking  at  it  from  another  point  of  view,  the 
statute  may  be  said  to  be  a  recognition  of  conditions,  the  existence  of 
which  shows  that  the  parties  are  not  in  equal  wrong.  In  the  third  class 
of  cases  where  the  plaintiff  alone  has  performed  it  is  the  commonly 
accepted  doctrine  that  the  plaintiff  has  a  locus  penetentiae  until  the 
defendant  performs,  and  at  any  time  before  that  may  "rescind"  the  con- 
tract and  recover  in  quasi-contract.  Aubert  v.  PValsh  (1810)  3  Taunt.  277; 
Hastelow  v.  Jackson  (1828)  8  B.  &  C.  221 ;  Spring  Co.  v.  Knowlton  (1880) 
103  U.  S.  49;  Taylor  v.  Bowers  (1876)  L.  R.  I  Q.  B.  D.  Vol.  1,  291 ;  Mor- 
gan V.  Grofj  (1848)  4  Barb.  524;  contra,  Yates  v.  Foot  (1814)  12  Johns,  i ; 
Peck  V.  Burr  (1851)  10  N.  Y.  294;  Knowlton  v.  Spring  Co.  (1874)  57  N. 
V.  519.  Although  apparently  the  earliest  case  at  law  on  this  point  is 
Walker  v.  Chapman  (1773)  Loft's  Rep.  343,  the  real  origin  of  the  rule  may 
be  traced  to  a  dictum  of  Buller,  J.,  in  Lowry  v.  Bourdieu,  supra.  It 
seems  to  have  been  firmly  established  in  the  case  of  Tappendan  v.  Ran- 
dall (1810)  2  B.  &  P.  467,  where  the  court  resting  upon  this  dictum  allowed 
a  recovery  for  money  paid  by  a  bankrupt  to  the  defendant's  creditor 
on  an  illegal  bond.  The  decision  could  have  been  reached  without  invok- 
ing the  rule  in  question  because  the  payment  was  in  fraud  of  the  other 
creditors.  The  same  result  had  been  reached  in  Cotton  v.  Thurland 
(1793)  5  T.  R.  405,  which  might  have  been  decided  on  the  ground  that 
no  illegality  was  involved  in  the  transaction  with  the  particular  defendant. 
It  seems  difficult  to  see  the  policy  subserved  by  such  a  doctrine.  It  is 
submitted  that  to  allow  a  recovery  is  to  indirectly  enforce  the  contract  and 
encourage  the  performance  of  an  illegal  act  except  in  those  cases  where, 
due  to  the  exceptions  of  duress  and  special  statutes,  the  plaintiff  could 
have  recovered  even  if  the  contract  was  executed.  For  in  all  other  cases 
the  defendant,  threatened  by  a  suit,  will  naturally  perform  his  contract, 
thus  secure  the  profits  for  which  he  contracted  and  place  himself  in  a 
position  where  the  plaintiff  cannot  disturb  him;  whereas  if  the  general 
rule  is  followed,  there  would  be  no  encouragement  to  the  defendant  to 
perform  and  the  natural  result  would  be  to  lessen  the  number  of  such 
contracts  and  make  contracting  parties  more  careful.  The  argument 
often  employed  that  the  plaintiff's  action  is  based  not  upon  an  affirmance 
but  a  disaffirmance  of  the  contract,  that  the  courts  by  treating  the  con- 
tract as  a  nullity  and  therefore  the  amount  sued  for  as  justly  due  to  the 
plaintiff  when  he  has  repented  seems  far  too  technical  upon  which  to 
ground  any  action  based  purely  on  public  policy.  The  result  of  the 
decided  cases  shows  that  where  there  is  opppression  or  special  statutes 
the  fact  that  the  contract  is  executed  is  not  decisive,  and  that  where 
the  contract  is  performed  only  on  the  plaintiff's  side  the  fact  of  par 
delictum  is  not  decisive. 
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Having  considered  the  applications  of  the  general  rule,  there  is  left 
the  point  as  to  the  degree  of  connection  between  the  illegality  and  the 
contract.  It  is  evident  that  if  the  illegality  is  involved  in  a  condition  or 
engagement  of  a  contract  the  parties  are  in  pari  delicto.  Faikney  v. 
Reynolds  (1767)  4  Burr.  2069;  Armstrong  v.  Toler  (1826)  11  Wheat.  258; 
Phalen  v.  Clark  (1849)  '9  Conn.  421.  It  would  seem  that  the  same 
results  should  be  reached  where  the  illegality  forms  the  inducement  or 
object  of  entering  into  a  contract  otherwise  valid.  Armstrong  v.  Toler, 
supra;  Phalen  v.  Clark,  supra;  cf.  Bateman  v.  Fargason  (1880)  4  Fed.  32. 
It  would  seem  immaterial  that  there  has  been  illegality  between  the 
parties  in  a  prior,  subsequent,  or  purely  collateral  agreement  or  trans- 
action. Tracy  v.  Talmage,  supra;  Hodgson  v.  Temple  (181 3)  5  Taunt. 
181;  cL  Laughtonv.  Hughes  (\8 1 ^)  i  H.&S.  593.  These  principles  seem 
to  justify  those  decisions  which  hold  that  mere  knowledge  by  a  dealer 
that  goods  he  sells  are  to  be  put  to  an  illegal  use  does  not  bar  him  from 
recovering  their  price;  Tracy  v.  Talmage,  supra;  Hodgson  v.  Temple, 
supra;  but  if  he  aids  directly  in  the  illegal  act  or  sells  them  with  the  pur- 
pose that  they  shall  be  illegally  used  he  will  be  barred.  Tracy  v. 
Talmage,  supra;    Armstrong  v.  Toler,  supra. 

Since  the  doctrine  of  par  delictum  is  founded  on  public  policy  it  is 
evident  that  if  it  is  to  the  direct  and  material  interest  of  the  public  that 
the  plaintiff  should  recover  not  only  are  his  technical  rights  immaterial 
but  also  his  rights  measured  by  the  ordinary  rules  of  par  delictum  between 
private  individuals.  DeGroot  v.  Van  Du^er  (1830)  20  Wend.  390;  St. 
John  V.  St.  John  (1805)  1 1  Ves.  536;  O'Conner  v.  fVard  (1883)  16  Miss. 
1025;  Ford  V.  Harrington,  16  N.  Y.  285.  This  is  illustrated  by  a  late 
case  in  Mississippi,  Noxubee  Co.  v.  The  City  of  Macon  (1907)  43  So.  304, 
where  the  plaintiff,  a  city  alderman,  sought  to  enjoin  the  performance 
of  a  contract  between  the  city  and  another  alderman  as  being  prohibited 
by  the  state  constitution.  The  court  overruling  the  objection  made  by 
the  defendant  that  the  plaintiff  himself  had  engaged  in  a  similar  trans- 
action, granted  the  relief.  The  decision  was  proper  either  on  the  ground 
that  the  public  interest  was  directly  involved  or  that  the  alleged  illegality 
of  the  plaintiff  was  collateral.  Ultra  vires  contracts  and  contracts  in- 
volving property  interests  have  not  been  treated  here  as  the  rules  of 
policy  governing  them  stand  upon  a  different  basis  and  involve  different 
considerations.     See  7  Columbia  Law  Review,  196. 


Quasi-Contractual  Rights  of  a  Defaulter  Under  an  Express 
Contract. — Three  distinct  exceptions  are  now  said  to  be  recognized,  see 
2  Sedgwick,  Damages  §§  654  to  663,  to  the  strict  rule  laid  down  in  early 
English  cases  that  a  quasi-contract  will  not  be  raised  where  an  express 
contract  exists  between  the  parties  as  to  the  same  subject  matter.  Cutter 
v.  Powell  (1795)  6  T.  R.  320;  Hulle  v.  Heightman  (1802)  2  East  145;  Sin- 
clair V.  Boivles  (1829)  9  B.  &  C.  92.  The  first  exception  is  said  to  arise 
where  the  defendant  has  knowingly  accepted  something  tendered  under 
the  contract,  but  which  in  fact  was  different  from  that  which  was  con- 
tracted for;  Dermoti  v.  Jones  (1859)  23  How.  220;  the  second,  where  the 
defendant  has  committed  a  breach  going  to  the  essence,  and  the  plaintiff 
has,  therefore,  elected  not  to  continue  performance;  Clark  v.  Mayor  (1850) 
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4  N.  Y.  338,  Lincoln  v.  Schwarti  (1873)  70  111.  134;  and  the  third,  where 
the  plaintiff  himself  has  discontinued  after  part  performance  of  an  entire 
contract.  Briiion  v.  Turner  (1834)  6  N.  H.  481 ;  PixJer  v.  Nichols  (1859) 
8  la.  106;  PVilson  v.  Wagar  (1873)  26  Mich.  452.  It  is  submitted  that 
the  so-called  first  exception  is  not  an  exception  at  all,  for  where  a  person 
has  expressly  contracted  for  one  thing  and  knowingly  accepts  another, 
he  cannot  be  said  to  accept  it  under  the  express  contract,  but  independ- 
ently of  it,  and  incurs  the  correspondingly  independent  duty,  under  a 
contract  implied  in  fact,  to  pay  for  the  thing  received;  see  opinion  of 
Parke,  J.  in  Reed  v.  Rann,  supra;  Keener,  Quasi-Cont.  219;  2  Smith's  L. 
Cas.  42;  to  which  the  rule  allowing  general  assumpsit  for  extra  work, 
2  Sedgwick  on  Damages  §  655,  is  merely  a  corollary.  The  second  excep- 
tion is  treated  in  7  Columbia  Law  Review  123,  and  will  not  be  discussed 
here  further  than  to  say  that,  although  to  allow  an  action  in  quasi- 
contract  under  such  circumstances  tends  to  decrease  rather  than  to 
increase  the  defendant's  pecuniary  damages,  it  seems  to  be  a  dangerous 
encroachment  upon  the  integrity  of  contracts,  to  be  contrary  to  the  inten- 
tion of  the  parties,  and  to  be  entirely  unnecessary. 

The  cases  where  the  plaintiff  has  discontinued  after  partial  perform- 
ance may  be  subdivided  into  two  classes.  In  class  A  are  those  cases 
where  the  defendant  is,  at  the  time  of  the  plaintiff's  discontinuance,  in 
a  position  to  put  the  parties  in  statu  quo,  Shipton  v.  Casson  (1826)  5  B. 
&  C.  378;  Oxendale  v.  Wetherell  (1829)  9  B.  &  C.  386;  Bowker  v.  Hoyt 
(1836)  18  Pick.  555,  while  in  class  B  are  those  cases  where  this  is  not 
possible,  either  because  the  defendant  has  used  the  subject  matter,  or 
for  other  reasons.  Britton  v.  Turner,  supra;  Pixler  v.  Nichols,  supra; 
McKinney  v.  Springer  (1851)  3  Ind.  59.  In  some  respects  the  cases  in 
class  A  seem  like  those  grouped  under  the  first  exception  in  that  the  de- 
fendant under  both  sets  of  circumstances  has  an  opportunity  under 
the  changed  state  of  affairs  to  treat  the  goods  as  his  own,  or  to  return 
them,  but  the  resemblance  is  really  only  superficial.  Under  the  first 
exception  the  defendant  knows  when  he  takes  the  thing  which  the  plaintiff 
tenders  that  the  plaintiff  is  not  performing  the  express  contract,  and 
therefore  it  is  neither  incorrect  on  principle  nor  unjust  to  find  a  contract 
implied  in  fact  to  pay  for  the  thing  tendered  and  accepted,  but  in  class  A 
the  defendant  accepts  the  thing  tendered  only  because  it  is  a  part  of  a 
larger  whole,  and  because  he  depends  upon  the  terms  of  the  express  con- 
tract to  procure  that  whole  for  him,  and  it  is  therefore  objectionable  upon 
principle  to  say  to  him  "because  the  other  party  has  not  performed  you 
must  either  return  the  thing  received,  or  we  shall  ignore  the  express 
contract  under  which  you  accepted  the  thing  as  part  of  a  larger  whole, 
and  shall  arbitrarily  imply  that  you  made  a  contract  to  accept  just  this, 
and  to  pay  the  pecuniary  value  which  it,  under  the  circumstances,  bears 
in  your  hands."  Although  such  a  decision  is  unsound  it  does  at  least 
give  the  defendant  an  alternative.  But  if,  in  class  B,  a  similar  contract  is 
implied,  the  defendant  has  no  alternative,  because  to  make  return  is  im- 
possible, and  he  is  forced  to  be  made  a  party  to  a  contract  after  its  per- 
formance, and  one  into  which  he  had  no  intention  to  enter.  Nor  should 
the  plea  of  hardship  to  the  plaintiff  have  any  weight  where  the  breach  of 
his  contract  has  been  willful,  since  he  must  be  presumed  to  have  gone 
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into  the  contract  knowing  all  of  its  conditions,  and  after  considering  all 
of  the  consequences  of  a  breach,  to  have  decided  that  less  was  to  be  lost  by 
breaking  than  by  completing  the  contract.  To  make  such  a  choice  easy, 
whenever  performance  would  for  any  reason  be  unpleasant  or  irksome, 
puts  a  premium  upon  breaches  of  contract.  In  England  and  Massa- 
chusetts this  exception  has  only  been  occasionally  allowed  in  class  A 
and  not  at  all  in  class  B,  and  the  general  practice  is  severely  criticised 
in  these  }urisdictions  and  in  others  where  it  is  entirely  rejected.  Munro 
v.BuUi\8^8)  8E.&  B.  j^S;  Stark  V.  Parker  (1824)  2  Pick. 26j;  Lantry  V. 
Parks  (1827)  8  Cow.  63;  Hapgood  v.  Shaw  (1870)  105  Mass.  276.  When  the 
breach  is  involuntary,  and  the  causes  are  beyond  the  plaintiff's  control 
one's  sympathy  is  certainly  aroused,  and  some  jurisdictions  allow  a  quasi- 
contractual  action  under  these  circumstances,  which  do  not  allow  it  when 
the  breach  is  willful;  Lakeman  v.  Pollard  (1857)  43  Me.  463;  IVolfe  v. 
Howes  (1859)  20  N.  Y.  197;  Green  v.  Gilbert  (1867)  21  Wis.  395.  If,  how- 
ever, the  condition  is  express  or  implied  in  fact,  the  principle  is  the  same, 
whether  the  breach  is  willful  or  involuntary,  since  in  both  the  possibilities 
of  the  contract  were  known  from  the  start  by  both  parties.  Sympathy 
can  hardly  be  urged  as  a  ground  for  implying  the  right  at  law  to  give  re- 
dress in  disregard  of  the  rights  of  the  other  party  under  the  contract.  It 
would'  seem  logically  inevitable  that  cases  of  substantial  performance, 
Taylor  v.  IVilliams  (1858)  6  Wis.  361;  Pinches  v.  Swedish  Church  (1887) 
55  Conn.  183,  unless  the  performance  with  variations  has  been  knowingly 
accepted  so  as  to  bring  the  case  within  the  so-called  first  exception,  should 
also  be  classed  with  the  cases  of  the  third  exception.  But  in  the  most  im- 
portant of  such  cases,  namely,  those  arising  out  of  building  contracts, 
specific  performance  with  compensation  may  be  obtained  in  equity. 

In  a  recent  case  in  Indiana,  Cleveland  Ry.  Co.  v.  Scott  (1906)  79  N.  E. 
226,  the  plaintiff  contracted  with  the  defendant  to  do  a  certain  entire 
piece  of  work  at  a  certain  rate,  90  per  cent,  of  the  payment  for  work  done 
to  be  made  monthly,  and  the  remaining  10  per  cent,  to  be  paid  upon  com- 
pletion of  all  of  the  work.  The  contract  was,  therefore,  entire.  2  Parsons, 
Contracts,  675  n.  i ;  Lumber  Co.  v.  Purdum  (1884)  41  Ohio  St.  373.  The 
plaintiff  stopped  work  in  November  because  of  frost,  and  the  defendant 
did  not  pay  for  the  November  work  on  the  20th  of  the  ensuing  month,  as 
had  been  customary.  Time  is  not  generally  of  the  essence  of  a  contract 
except  for  the  sale  of  goods  unless  it  appears  that  such  was  the  intention 
of  the  parties,  Henderson  v.  M'Fadden  (1901)  1 12  Fed.  389,  and  as  there 
was  no  such  intention  shown  in  this  contract,  the  failure  to  pay  on  Dec. 
20th  would  not  seem  to  have  been  such  a  breach  as  to  give  the  plaintiff 
the  right  to  elect  not  to  perform  further.  7  Columbia  Law  Review  123. 
But  even  if  such  a  right  had  existed  at  the  time,  the  plaintiff  probably 
lost  it  by  not  immediately  bringing  suit  or  notifying  the  defendants,  and 
allowing  them,  until  the  following  April,  to  act  under  the  contract  as 
still  in  full  operation.  See  Roper  v.  Johnson  (1873)  L.  R.  8  C.  P.  167, 
180.  If  this  is  true  the  plaintiff's  refusal  on  April  ist  to  continue  was 
an  inexcusable  breach  on  his  part.  The  court  based  its  decision  mainly 
upon  this  ground  and  held  that  notwithstanding  this  willful  breach, 
the  plaintiff  could  recover  in  quasi-contract,  although  intimating  that 
his  refusal  to  perform  further  and  his  action  in  quasi-contract  may  have 
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been  justified  by  the  defendant's  default  in  payment.  Under  the  pre- 
vious analysis  of  the  subject,  the  decision  was  incorrect  upon  either 
hypothesis. 


Effect  of  Transfer  of  Shares  upon  Statutory  Liability  of 
Stockholder. — During  the  first  half  of  the  last  century,  a  provision  for 
the  personal  liability  of  the  stockholders  upon  corporate  debts  was  gen- 
erally inserted  in  corporation  statutes  and  charters;  of  late  years  this 
has  been  chiefly  confined  to  corporations  whose  capital  is  not  fully  paid 
up,  debts  due  for  labor,  and  the  indebtedness  of  banking  institutions. 
Although  this  liability  is  purely  statutory,  the  statutes  have  usually  been 
silent  as  to  the  passing  of  the  liability  with  a  transfer  of  the  shares,  thus 
leaving  this  question  to  the  courts. 

From  the  start  a  conflict  of  opinion  developed.  M iddletown  Bank  v. 
Magill  (1823)  5  Conn.  28.  The  earliest  statutes  made  the  liability  of 
each  stockholder  co-extensive  with  that  of  the  corporation  Southmayd  v. 
Russ  (1819)  3  Conn.  52;  Allen  v.  Sewall  (1829)  2  Wend.  327.  It  was 
generally  held  that  the  obligation  rested  upon  a  true  contract;  Corn- 
ing V.  McCuUough  (1847)  '  N.  Y.  47;  that  the  stockholders  were 
liable  as  principal  debtors;  Hargis  v.  McCuUough  (1846)  2  Den.  119; 
Mokelumne  Co.  v.  Woodhury  (1859)  14  Cal.  265;  or  as  sureties,  Hanson  v. 
Donkersley  (1877)  37  Mich.  184,  substantially  as  partners,  Deming  v. 
Bull  (1835)  10  Conn.  409;  that  their  personal  credit  was  relied  on  by  the 
creditors.  Moss  v.  Oakley  (N.  Y.  1842)  2  Hill  265;  Chesley  v.  Pierce  (1855) 
32  N.  H.  388;  and  that  the  remedy  might  be  by  action  at  law.  Bank 
V.  Ihbotson  (1840)  24  Wend.  473.  It  was  accordingly  held  in  a  line 
of  New  York  cases  that  a  shareholder  still  remained  liable  on  debts  of 
the  corporation  contracted  while  he  held  his  stock,  even  though  he  trans- 
ferred it  in  good  faith.  Moss  v.  Oakley,  supra;  Judson  v.  Rossie  Galena 
Co.  (N.  Y.  1842)  9  Paige  598.  These  decisions  had  their  influence  on  later 
cases  in  this  country,  even  when  the  statutes  and  conditions  had  changed. 
Tracy  v.  Yates  (1854)  18  Barb.  152;  Williams  v.  Hanna  (1872)  40  Ind. 
535;   Hager  v.  Cleveland  (1872)  36  Md.  476. 

Two  theories  of  the  nature  of  the  stockholder's  statutory  liability  have 
been  recognized:  the  one  based  on  contract,  the  other  on  quasi-contract. 
5  Columbia  Law  Review  606.  Upon  the  contract  theory,  the  question  of 
whether  the  liability  devolves  upon  a  transfer  of  the  stock,  depends  upon 
whether  such  transfer  can  constitute  an  implied  novation.  Where,  as 
in  the  early  cases,  corporations  were  small  and  each  stockholder  liable  for 
the  whole  amount  of  the  debts,  the  personal  credit  of  its  stockholders 
was  an  important  factor,  relied  upon  by  the  creditor.  Moreover,  the 
number  of  stockholders  was  limited  and  transfers  less  frequent.  Under 
such  circumstances  it  was  difficult  to  work  out  a  real  novation  and  so 
relieve  the  transferor  from  liability.  Moss  v.  Oakley,  supra.  But  this 
argument  loses  its  force  under  the  modern  conditions  of  numerous  stock- 
holders, limited  liability  and  frequent  transfers.  The  creditor  does  not 
look  to  the  personal  credit  of  the  individual  stockholders,  but  only  to 
the  general  credit  of  the  corporation.  It  seems,  therefore,  as  if  to-day  a 
novation  in  fact  may  properly  be  grounded  upon  the  creditor's  agreement 
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with  the  corporation.  Root  v.  Sinnock  (1887)  120  111.  350;  2  Morawetz, 
Corp.  §  888.  Under  the  better  and  more  modern  theory  of  the  stock- 
holder's liability,  that  it  is  a  pure  quasi-contract  founded  upon  the  posi- 
tive command  of  the  statute,  Hawkins  v.  Furnace  Co.  (1884)  40  Oh.  St. 
507;  McClaine  v.  Rankin  (1905)  197  U.  S.  154;  5  Columbia  Law  Review 
606,  the  same  result  may  be  reached.  The  question  is  then  one  purely 
of  policy,  and  the  preceding  considerations  apply  with  equal  force.  More- 
over, to  hold  a  stockholder  liable  after  he  has  transferred  his  shares,  is 
to  leave  him  still  a  member  as  to  the  losses,  but  not  as  to  the  profits  and 
the  control  of  the  business.  McClaren  v.  Franciscus  (1869)  43  Mo.  452. 
Under  the  continually  changing  membership  of  modern  corporations  such 
a  doctrine  results  in  confusion  and  greater  difficulty  in  the  creditor's 
enforcement  of  his  remedy.  Barton  Nat' I  Bank  v.  Atkins  (1899)  72  Vt. 
33;  see  Nat'l  Bank  v.  Plow  Co.  (1894)  58  Minn.  167,  169.  These  consider- 
ations seem  to  have  had  influence  in  the  drafting  of  the  modern  statutes, 
for  although  they  are  not  uniform,  the  more  frequent  policy  at  present  is 
toward  placing  the  liability  upon  the  present  stockholder.  U.  S.  R.  S. 
§  5139;  N.  Y.  Banking  Law  §  53;  cf.  N.  Y.  Stock  Corp.  Law  §  §  54,  55; 
see  Foster  v.  Row  (1899)  120  Mich,  i,  13.  When  the  question  has  been 
left  open  for  the  courts,  the  tendency  on  their  part  is  now  toward  the 
same  result.  Day  v.  Vinson  (1890)  78  Wis.  198,  200;  Ball  Co.  v.  Child 
(1897)  68  Conn.  522;  Barton  Nat'l  Bank  v.  Atkins,  supra;  Foster  v.  Row, 
supra;   Maine  Trust  Co.  v.  Loan  Co.  (1899)  92  Me.  445. 

The  peculiar  result,  that  a  former  stockholder  and  his  transferee  are 
both  liable,  was  reached  in  construing  a  former  Massachusetts  statute, 
Holyoke  Bank  v.  Burnham  (Mass.  1853)  11  Cush.  183;  followed  in  Sayles 
v.  Bates  (1886)  15  R.  L  342.  This  conclusion  is  hard  to  support  on  any 
principle;  it  cannot  be  reconciled  with  the  idea  of  a  novation,  and  is 
unnecessary  on  any  ground  of  policy.  The  Ohio  courts  have  held,  in 
interpreting  a  similar  statute  (which  has  recently  been  repealed),  that 
the  transferor  remains  liable,  the  transferee,  by  the  act  of  accepting  the 
shares,  impliedly  agreeing  to  indemnify  him;  so  that,  upon  the  equitable 
principle  that  the  persons  ultimately  liable  are  to  be  first  looked  to  for 
payment,  the  transferee  is  first  called  upon  to  pay,  and  only  in  the  event  of 
his  insolvency  or  absence  from  the  jurisdiction,  is  recourse  had  to  the 
former  stockholder  on  a  pro  rata  basis.  Brown  v.  Hitchcock  (1881)  36 
Oh.  St.  667;  Wick  Bank  v.  Union  Bank  (1900)  62  Oh.  St.  446.  This  pro- 
cedure has  also  been  followed  in  Minnesota.  Nat'l  Bank  v.  Plow  Co.,  supra. 
It  is,  however,  complicated  and  cumbrous  in  its  operation.  See  Harpold 
V.  Stohari  (1889)  46  Oh.  St.  397,401 ;  Barrick  v.  Gifford  (1890)  47  id.  180. 
In  a  recent  case,  however,  Poston  V.  Hull  (1907)  80  N.  E.  11,  where  the 
stockholders  had  been  assessed  twenty-six  per  cent  each,  and  the  de- 
fendant's transferee  had  become  insolvent,  the  Supreme  Court  of  Ohio 
held  that  defendant's  liability  could  not  be  enforced  until  all  the  present 
solvent  stockholders  had  been  assessed  the  full  amount  of  their  stock. 
As  this  threw  the  burden  of  the  transferee's  insolvency  on  the  present 
solvent  stockholders,  instead  of  upon  the  transferor,  it  seems  that  the 
case  showed  a  disposition  on  the  part  of  the  court  to  relieve  from  liability 
those  who  had  ceased  to  be  identified  with  the  corporation  as  stock- 
holders, in  so  far  as  this  could  be  done  without  overturning  their  own 
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previous  decisions,  and  a  tendency  to  conform  to  the  more  modern 
policies  of  the  law. 

Constitutionality  of  the  New  York  Transfer  Tax  Upon  Trans- 
fers OF  Property  by  Powers. — By  the  amendment  of  1897  ^o  the 
transfer  tax  of  New  York,  Chap.  284,  Laws  1897,  it  was  provided  that 
the  exercise  of  a  power  of  appointment  derived  from  any  disposition  of 
property  made  either  before  or  after  the  passage  of  the  Act  should  be 
a  transfer  and  taxable.  The  constitutionality  of  this  amendment  has 
been  repeatedly  upheld  in  the  state  courts.  In  re  Vanderhilt  (1900)  50 
App.  Div.  246;  reversed,  167  N.  Y.  227;  /«r^  Dowi  (1901)  167  N.  Y.  227; 
and  the  latest  decision  on  the  point.  In  re  Delano  (1903)  176  N.  Y.  486, 
has  recently  been  affirmed  in  the  United  States  Supreme  Court,  Chanler 
V.  Kelsey  (1907)  37  N.  Y.  Law  Jour.,  No.  25,  on  the  ground  that  it 
did  not  involve  a  taking  of  property  without  due  process  of  law.  The 
decisions  have  been  upon  substantially  the  same  set  of  facts:  before  the 
passage  of  the  Act,  A,  deeds  or  wills  property  to  B  for  life,  remainder  over 
to  B's  issue,  C  and  D,  in  fee;  but  with  power  in  B  to  appoint  the  remainder 
by  will  between  C  and  D.  After  the  passage  of  the  Act,  B  dies,  and  by 
will  appoints  the  remainder  to  C.  The  devise  or  deed  thus,  in  effect, 
creates  "powers  with  estates  limited  in  default  of  their  being  executed." 
2  Sugden,  Powers,  33;  and  in  such  a  case  the  remaindermen  take  a  vested 
interest  in  fee,  subject  to  be  divested  by  the  execution  of  the  power. 
2  Sugden,  Powers,  4;  Fearne,  Con.  Rem.  226.  This  principle  was  long 
ago  recognized  in  New  York,  HawJey  v.  James  (1835)  5  Paige  318,  and 
is  now  embodied  in  the  Real  Property  Law,  §31.  The  donee  of  the  power, 
B,  had  no  interest  in  property  to  devise  and  his  will  in  the  principal  case, 
therefore,  did  not  convey  any  interest  to  the  appointee  as  a  devise  but 
merely  through  its  operation  as  a  means  of  executing  the  power  con- 
ferred upon  him.  2  Sugden,  Powers,  26,  33.  The  execution  of  the  power 
thus  caused  a  transfer  from  the  remaindermen  to  the  appointee  and 
involved  solely  a  transfer  inter  vivos  and  not  by  succession.  It  would 
seem  immaterial,  therefore,  whether  the  power  was  exercised  by  will 
or  deed;  or  that  the  appointee  was  a  remainderman  by  the  deed  creating 
the  power,  since  "every  power  operates  as  a  power  of  revocation  and 
new  appointment."     2  Sugden,  Powers,  32. 

The  dissenting  opinion  by  Justice  Holmes  in  the  principal  case  clearly 
pointed  out  that  the  particular  tax  in  question  was  not  a  succession  tax 
and  held  that  as  the  statute  provided  for  a  tax  on  successions  and  was 
so  considered  by  the  state  courts,  the  amendment  was  unconstitutional. 
While  some  of  the  New  York  cases  have  spoken  of  the  tax  as  a  succession 
tax.  Matter  of  Delano,  176  N.  Y.  486,  494;  Matter  of  Dows,  supra,  the 
decisions  have  been  based  upon  the  correct  theory  that  the  appointee 
took  his  estate  not  from  the  donor  but  from  the  remaindermen;  Matter 
of  Dons,  supra;  and  a  transfer  inter  vivos  would  seem  to  be  properly 
included  in  the  amendment  which  covers  "Taxable  transfers."  Chap. 
284,  Laws  1897.  The  majority  opinion  on  the  other  hand  while  clearly 
analyzing  the  method  by  which  the  estates  were  vested  and  divested, 
did  not  seem  to  treat  the  tax  as  one  upon  transfers  inter  vivos,  but  simply 
referred  to  the  conclusiveness  of  the  state  decisions  upon  questions  of  the 
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dispositions  of  property  interests  by  will,  without  mentioning  that,  al- 
though it  is  the  function  of  the  state  courts  to  construe  the  statute  and 
the  will,  the  constitutional  question  as  to  whether,  when  so  construed, 
there  has  been  a  taking  of  property  without  due  process  of  law,  still 
remains  for  their  consideration.  Orr  v.  Gilman  (1901)  183  U.  S.  278. 
The  decision,  however,  seems  clearly  correct,  on  the  lines  outlined  above, 
and  the  argument  of  counsel  that  the  Act  involved  an  incumbrance  of 
the  appointee's  estate,  already  vested  and  derived  from  the  donor  of 
the  power,  seems  without  merit. 


RECENT    DECISIONS. 

Administrative  Law — De  Facto  Officer — Right  to  Salary. — A 
Statute  provided  that  the  governor  should  not  appoint  a  superintendent 
of  irrigation  for  any  water  district,  until  requested  by  a  county  situated 
therein.  The  plaintiff  sued  for  salary  earned  as  a  commissioner  of  irriga- 
tion. No  county  in  the  district  had  requested  the  appointment.  Held, 
that  the  plaintiff  was  at  least  a  de  facto  officer,  and  his  title  to  the  office 
could  not  be  determined  in  any  collateral  proceeding.  Board  of  Conirs 
of  Montezuma  County  v.  Wheeler  (Colo.  1907)  89  Pac.  50. 

This  decision  is  reached  by  the  court  without  discussion  or  citation 
of  any  authority,  and  is  clearly  erroneous.  Although  the  acts  of  a  de 
facto  officer  are  valid  as  to  third  parties,  and  cannot  be  impeached  col- 
laterally, Plymouth  v.  Painter  (1846)  17  Conn.  585,  yet  a  valid  legal  title 
to  the  office  is  essential  if  he  is  asserting  any  rights  for  himself.  People 
ex  rel.  Armstead  v.  Nostrand  (1871)  46  N.  Y.  375,  or  seeks  to  recover  the 
salary.  People  ex  rel.  Culbertson  v.  Potter  (1883)  63  Cal.  127;  Phelon  v. 
Granville  (1886)  140  Mass.  386;  Romero  v.  U.  S.  (1889)  24  Ct.  CI.  331; 
Mechem,  Pub.  Off.,  §§  328,  330,  331;  Throop,  Pub.  Off.,  §§  517,  622,  661. 

Admiralty — Limitation  of  Liability — Injunction  Against  Suit  in 
State  Court. — The  plaintiff's  intestate  was  killed  while  on  board  ship, 
and  the  plaintiff  brought  an  action  for  damages  in  a  state  court  under 
a  wrongful  death  statute.  The  defendant  then  came  into  the  District 
Court,  filed  a  petition  for  a  limitation  of  liability  under  §  4283  Comp. 
Stat.  U.  S.  1 90 1,  by  an  ex  parte  proceeding  had  the  ship  appraised  and  ob- 
tained an  order  restraining  the  prosecution  of  the  suit  in  the  state  court. 
The  plaintiff  now  moves  to  have  the  injunction  dissolved.  Held,  the  in- 
junction would  be  set  aside.     The  Lotta  (1907)  150  Fed.  219. 

In  Quinlan  v.  Pew  (1893)  56  Fed.  in,  and  The  McCaulley  (1899) 
99  Fed.  302,  petitions  to  limit  liability  for  injuries  to  a  single  person  were 
granted  on  the  theory  that  the  owner  of  a  vessel  might  by  the  verdict 
of  a  common  law  jury  be  compelled  to  pay  damages  in  excess  of  the  value 
of  the  vessel.  But  The  Rosa  (1892)  53  Fed.  132,  and  The  Eureka  (1901) 
108  Fed.  672,  take  the  view  of  the  principal  case,  obviating  the  difficulty 
suggested  by  allowing  the  defendant  to  plead  §  4283  in  the  State  court. 
Loughin  v.  McCaulley  (1898)  186  Pa.  St.  517.  The  latter  view  is  prefer- 
able, as  it  gives  effect  to  §  4284  Comp.  Stat.  U.  S.  1901,  which  shows 
the  legislative  intention  to  give  jurisdiction  to  the  federal  courts  only 
when  injury  has  been  done  to  more  than  one  person,  and  to  §  563  subd. 
8,  which  saves  "to  suitors  in  all  cases  the  right  of  the  common  law  remedy 
where  the  common  law  is  competent  to  give  it." 

Bankruptcy — Limitation  of  Time  to  Prove  Claims — Liquidation 
BY  Litigation. — The  bankrupt  gave  the  claimant  a  mortgage  to  secure 
notes.  Adjudication  of  bankruptcy  occurred  June,  1904.  In  October, 
1905,  judgment  was  rendered  against  the  claimant  in  an  action  on  the 
mortgage,  and  on  November  10,  1905,  the  proof  of  claim  was  offered. 
§  57n  of  the  Bankruptcy  Act  provides  that  if  claims  "are  liquidated 
by  litigation  and  the  final  judgment  therein  is  rendered  within  thirty 
days  after  the  expiration  of"  one  year  after  the  adjudication,  they  may 
be  proved  within  sixty  days  of  said  final  judgment.  Held,  that  this 
claim  was  liquidated  by  litigation,  and  the  statute  must  be  construed  as 
meaning  "if  the  final  judgment  is  rendered  at  any  time  after  the  expira- 
tion of  one  year."     Powell  v.  Leavitt  (1907)  150  Fed.  89. 

This  decision  unwarrantably  misinterprets  the  statute.  The  one 
year  limitation  is  prohibitory.  In  re  Rhodes  (1900)  105  Fed.  231;  In  re 
Kemper  (1905)  142  Fed.  210,  and  leaves  the  court  no  discretion.     Matter 
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of  Ingalls  Bros.  (1905)  142  Fed.  517.  The  claimant's  action  upon  the 
mortgage  was  not  a  liquidation  of  his  claim  on  the  notes,  as  the  amount 
was  not  in  controversy.  In  re  Thompson's  Sons  (1903)  123  Fed.  174; 
Matter  of  Prindle  Co.  (S.  D.  N.  Y.  1903)  10  Am.  Bankr.  Rep.  405.  The 
rights  of  all  parties  can  be  preserved  by  filing  the  claims  within  the  year, 
and  postponing  their  allowance  in  the  discretion  of  the  court.  In  re 
Mertens  &  Co.  (1906)  147  Fed.  177,  180.  Cf.  Buckingham  v.  Estes  (1904) 
128  Fed.  584;  In  re  Roeber  (1903)  127  Fed.  122.  Upon  a  state  of  facts 
similar  to  that  in  the  principal  case  the  contrary  and  correct  result  has 
recently  been  reached.     In  re  Baird  (1907)  150  Fed.  600. 

Bankruptcy — Priority — Franchise  Tax. — A  corporation  organized 
under  the  laws  of  New  Jersey,  but  doing  no  business  and  holding  no 
property  there,  was  adjudged  a  bankrupt  in  Illinois.  The  state  of  New 
Jersey  claimed  a  priority  payment  of  its  franchise  tax  under  Section  64a 
of  the  Bankruptcy  Act.  Held,  the  tax  was  entitled  to  priority.  New 
Jersey  v.  Anderson  (1906)  27  Sup.  Ct.  137. 

If  the  highest  court  of  a  State  has  decided  that  its  statute  imposes 
no  true  tax,  the  federal  courts  will  not  grant  priority  of  payment  for 
such  impositions.  In  re  Ott  (1889)  95  Fed.  274.  In  New  Jersey,  Han- 
cock v.  Singer  Mfg.  Co.  (1898)  62  N.  J.  L.  289,  apparently  decided  that  the 
annual  franchise  charge  was  a  tax;  and  this  decision  was  relied  on  in 
In  re  Mutual  Mercantile  Agency  (S.  D.  N.  Y.  1902)  8  Am.  Bank.  Rep. 
435,  and  in  the  principal  case.  But  In  re  U.  S.  Car  Co.  (1899)  60  N.  J. 
Eq.  514,  pointed  out  that  the  franchise  tax  was  not  a  tax,  but  an  arbitrary 
imposition;  and  this  case  is  followed  in  In  re  Danville  Rolling  Mill  (1903) 
121  Fed.  432,  and  In  re  Cosmopolitan  Power  Co.  (1905)  137  Fed.  858. 
The  latter  view  represents  the  New  Jersey  law;  Hancock  v.  Singer  Mfg. 
Co.,  supra,  being  based  on  the  peculiar  provisions  of  a  charter.  The 
claim  was,  however,  seemingly  entitled  to  priority  as  a  debt  under  §  64, 
subd.  5,  in  accordance  with  the  State  statute.  Gen.  Stat.  N.  J.  p.  3335, 
§  251. 

Conflict  of  Laws — Domestic  Relations — Legitimacy. — The  father 
of  the  appellant,  after  deserting  his  wife  in  New  York,  by  whom  he  had 
three  children,  purported  to  marry  appellant's  mother  in  New  Jersey. 
After  the  birth  of  appellants,  their  parents  removed  to  Michigan,  acquired 
a  domicil  there,  and  the  father,  having  there  obtained  a  divorce,  valid  in 
Michigan,  but  invalid  in  New  York,  where  the  first  wife  still  resided, 
remarried  the  New  Jersey  woman.  Thereby,  according  to  a  Michigan 
statute,  the  appellant  became  legitimate.  The  appellant  claimed  to 
divide  New  York  realty  with  the  children  of  the  first  marriage,  under  a 
devise,  as  the  "lawful  issue"  of  their  father.  Olmsted  v.  Olmsted  (N.  Y. 
App.  Div.  1907)  36  N.  Y.  L.  Jour.  No.  137. 

The  decision  in  the  principal  case  is  unassailable.  Legitimacy  may 
be  conferred  bv  the  sovereign  power  quite  apart  from  marriage.  McDced 
V.  McDecd  (1873)  67  111.  545;  Miller  v.  Miller  (1883)  91  N.  Y.  315; 
Scott  V.  Key  (1856)  11  La.  232.  Once  acquired  it  survives  any  change 
of  domicil.  Dayton  v.  Adkisson  (1889)  45  N.  J.  Eq.  603;  DeWolff  v. 
Middleton  (1893)  18  R.  I.  8ro;  Fowler  v.  Fowler  (1902)  131  N.  C.  169. 
It  has  been  decided  in  New  York  that  a  status  acquired  in  another  state 
may  give  capacity  to  inherit  in  New  York;  Miller  v.  Miller,  supra; 
Matter  of  Hall  (1901)  61  App.  Div.  266;  and  the  principal  case  decides 
no  more;  for  neither  the  status  nor  the  vested  rights  of  the  New  York 
children  were  affected.  People  v.  Baker  (1879)  76  N.  Y.  78,  as  they  still 
remained  his  heirs,  and  they  had,  prior  to  their  father's  death,  no  vested 
interest  in  his  estate. 

Constitutional  Law — Governmental  Licences — Revoking  without 
A  Hearing. — The  plaintiff  held  a  license  to  sell  milk,  in  accordance 
with  an  ordinance,  which  license  was  revoked  without  the  authority  of  any 
ordinance,  although  a  statute  allowed  breaches  of  the  "Sanitary  Code" 
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to  be  punished  by  fines,  imprisonments  or  forfeitures.  Held,  that  the 
revocation  was  void,  part  of  the  court  basing  their  decision  upon  the 
ground  that  in  the  absence  of  an  ordinance  authorizing  the  Board  of 
Health  to  act,  it  had  no  right  to  take  any  action,  but  part  also  declaring 
that  it  "could  not  be  revoked  in  any  event  without  notice  to  the  relator 
and  a  hearing."  People  v.  Dep't.  of  Health  (1907  )io3  N.  Y.  Supp.  275. 
See  Notes,  p.  414. 

Constitutional  Law — Taxation  of  Transfers  by  Powers — New 
York  Transfer  Tax. — A  deeded  property  to  B  for  life,  remainder  over 
to  C  and  D  in  fee  but  with  power  in  B  to  appoint  the  remainder  by  will 
between  C  and  D.  After  the  passage  of  the  Amendment  to  the  Transfer 
Tax,  Chap.  284,  Laws  of  N.  Y.  1897,  providing  for  a  transfer  tax  upon 
"the  exercise  of  a  power  of  appointment  derived  from  any  disposition 
of  property  made  either  before  or  after  the  passage"  of  the  Act,  B  died 
and  by  will  appointed  C.-  Under  the  above  Act  the  transfer  to  C  was 
taxed.  Held,  the  tax  was  constitutional.  Chanler  v.  Kelsey  (U.  S.  Sup. 
Ct.  1907)  37  N.  Y.  Law  Jour.,  No.  25.     See  Notes,  p.  423. 

Contracts — Different  Assignees  of  Same  Right — Estoppel. — A 
corporation  contracted  with  a  town  to  build  a  bridge,  payment  to  be 
made  after  one  year,  and  assigned  the  contract  for  value  to  the  H.  Bank, 
which  permitted  the  corporation  to  retain  the  original  written  contract, 
and  authorized  it  to  collect  what  was  due  on  it.  The  corporation  built 
the  bridge  and  received  a  non-negotiable  town-warrant  to  its  own  order, 
payable  in  one  year,  which,  soon  after,  it  assigned  to  the  W.  Bank,  an 
innocent  purchaser  for  value.  Shortly  before  the  maturity  of  the  war- 
rant, both  the  H.  Bank  and  the  W.  Bank  gave  notice  to  the  town;  which 
interpleaded  them.  Held,  the  H.  Bank  was  estopped  to  set  up  its  prior 
equity  against  the  W.  Bank.  Washington  Township  v.  First  Nafl  Bank 
(Mich.  1907)  III  N.  W.  349. 

Mere  possession  of  a  corporeal  chattel,  or  of  the  evidence  of  a  non- 
negotiable  chose  in  action,  does  not  enable  the  possessor  to  give  a  greater 
title  than  he  has.  Osborn  v.  McClelland  (1885)  43  Oh.  St.  284.  But  if 
the  true  owner  clothes  the  possessor  with  the  indicia  of  title,  he  will  be 
estopped  to  set  up  his  own  title  against  persons  who  innocently  rely 
thereon.  Pickering  v.  Busk  (1812)  15  East  38.  In  the  principal  case 
the  corporation's  possession  of  the  contract,  and  exchange  for  a  warrant 
in  its  own  name,  according  to  the  custom  of  trade  proclaimed  its  owner- 
ship of  the  right,  on  which  the  W  Bank  relied,  and  for  this  the  plaintiff 
was  responsible;  Saltus  v.  Everett  (1838)  20  Wend.  267;  cf.  McNeil  v. 
Tenth  Xat'l  Bank  (187 1)  46  N.  Y.  325  ;  and  thus  the  H.  Bank  was  estopped 
from  setting  up  its  equity,  which  being  equal  and  prior  in  time,  would 
ordinarily  have  prevailed.     Williams  v.  IngersM  (1882)   89  N.  Y.   508. 

Contracts — Par  Delictum. — The  plaintiff,  a  city  alderman,  sought  to 
enjoin  the  performance  of  a  contract  between  the  city  and  another 
alderman  as  being  prohibited  by  the  State  Constitution.  It  was  con- 
tended in  defense  that  the  plaintiff  had  engaged  in  a  similar  transaction. 
Held,  the  plea  constituted  no  defense.  Noxubee  Co.  v.  City  of  Macon 
(Miss.  1907)  43  So.  304.     See  Notes,  p.  416. 

Contracts — Personal  Employment — Measure  of  Damages  upon 
Wrongful  Dismissal. — The  plaintiff  having  been  engaged  for  a  certain 
period  was  dismissed  in  the  middle  of  that  period,  and  sued  upon  the 
express  contract.  Held,  the  measure  of  the  plaintiff's  damages  should 
be  the  whole  contract  wages.  Thurmond  v.  Skannal  (La.,  1907)  42 
So.  577.     See  Notes,  p.  408. 

Corporations — Name  of  Foreign  Corporation. — A  bill  was  filed  to 
have  all  mail  addressed  to  "Central  Trust  Co."  delivered  to  the  plaintiff. 
The  plaintiff,  a  foreign  corporation,  had  been  doing  business  in  Illinois 
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for  a  number  of  years,  but  did  not  comply  with  the  enabUng  act  until 
1903.  The  defendant  was  a  domestic  corporation  organized  under  a 
similar  name  in  1902.  Held,  the  bill  would  be  dismissed.  Central  Trust 
Co.  V.  Central  Trust  Co.  of  Illinois  (1906)   149  Fed.  789. 

Ordinarily  a  corporation  may  exercise  its  powers  abroad  as  well 
as  at  home,  and  so  would  have  the  right  of  protection  in  the  exclusive 
use  of  its  name,  in  a  proper  case.  Farmers'  Loan  &  Trust  Co.  v.  Farmers' 
Loan  &  Trust  Co.  of  Kansas  (1888)  i  N.  Y.  Supp.  44;  see  7  Columbia 
Law  Review  120.  But  a  state  may  entirely  exclude  a  foreign  corpora- 
tion, Am.  Ins.  Co.  v.  Stay  (1879)  41  Mich.  385,  or  admit  or  retain  it  only 
on  certain  conditions.  Waters-Pierce  Oil  Co.  v.  Texas  (1900)  177  U.  S. 
28.  By  granting  a  similar  name  to  a  domestic  corporation,  the  state 
would  seem  to  have  put  the  foreign  corporation  to  its  election  to  remain 
or  not  under  those  circumstances:  Hazleton  Boiler  Co.  v.  Tripod  Boiler 
Co.  (1892)  142  111.  494;  and  as  this  was  the  situation  when  the  plaintiff 
was  formally  admitted,  it  must  be  taken  to  have  qualified  with  reference 
to  these  conditions.  Amer.  Clay  Mfg.  Co.  v.  Amer.  Clay  Mfg.  Co.  (1901) 
198  Pa.  St.  189.  As,  therefore,  the  defendant  had  the  right  to  use  the 
name  in  question  in  Illinois  primarily,  and  no  fraud  being  shown,  Hazleton 
Boiler  Co.  v.  Tripod  Boiler  Co.,  supra,  505 ;  Cont.  Ins.  Co.  v.  Cont.  Fire 
Ass'n  (1900)  loi  Fed.  255,  256,  the  principal  case  is  correctly  decided. 

Corporations  —  Stockholders'  Statutory  Liability  —  Effect  of 
Transfer  of  Shares.— The  defendant  had  transferred  his  stock  in  good 
faith  to  a  person  who  thereafter  became  insolvent.  Upon  the  subsequent 
insolvency  and  winding-up  of  the  corporation,  an  assessment  of  twenty- 
six  per  cent,  was  made  upon  all  the  stockholders.  Held,  that  the  creditors 
could  not  hold  the  defendant  upon  his  statutory  liability,  for  debts  con- 
tracted while  he  was  a  stockholder,  until  all  the  present  solvent  stock- 
holders had  been  assessed  to  the  full  amount  of  their  stock.  Poston  v. 
Hull  (Ohio  1907)  80  N.  E.  II.     See  Notes,  p.  421. 

Corporations — Ultra  Vires  Contract — Definition  of  Benefit. — 
The  defendant,  a  national  bank,  guarantied  a  loan  made  by  the  plaintiff 
to  a  third  party.  A  part  of  the  money  so  obtained  was  paid  by  the 
third  party  to  the  defendant  in  consequence  of  a  prior  arrangement 
between  them.  An  action  was  brought  on  the  guaranty.  Held,  that 
the  contract,  being  ultra  vires,  was  void  and  unenforcible.  Appleton  v. 
Cit.   Cent.   Nat.   Bank   (1906)    loi    N.   Y.   Supp.    1037. 

An  action  upon  an  ultra  vires  contract  was  allowed  in  Bissell  v. 
Ry.  Co.  (i860)  22  N.  Y.  258,  on  the  ground  that  the  corporation  could 
not  plead  its  incapacity  after  enjoying  the  benefits  of  the  contract;  and 
this  doctrine  has  been  consistently  maintained  in  New  York.  Linkauf 
V.  Lombard  (1893)  137  N.  Y.  417;  Bath  Gas  Light  Co.  v.  Claffy  (1896) 
151  N.  Y.  24;  Vought  V.  Loan  Ass'n  (1902)  172  N.  Y.  508.  The  principal 
case,  while  containing  erroneous  dicta,  appears  to  establish  the  strict 
rule  that  the  corporation  must  receive  the  benefit  under  the  unauthorized 
contract  itself,  and  not  merely  as  an  incidental  consequence  thereof. 
On  this  ground  the  principal  case  must  be  distinguished  from  the  very 
similar  case  of  Bushncll  v.  Nat.  Bank  (N.  Y.  1877)  10  Hun.  378,  where 
all  the  parties  seemingly  joined  in  a  tri-partite  contract. 

Damages — Fraud — License. — The  defendant  for  a  consideration  granted 
the  plaintiff  a  license  to  construct  a  logging  road  over  some  land  of  which 
the  defendant  fraudulently  misrepresented  himself  to  be  the  owner. 
After  the  road  had  been  constructed,  he  revoked  the  license.  Held,  the 
plaintiff  might  recover  in  an  action  of  deceit  the  cost  of  constructing 
both  the  original  road  and  the  subsequent  road  which  the  defendant's 
failure  of  title  forced  him  to  build  elsewhere.  Storseth  v.  Folsom  (Wash. 
1907)  88  Pac.  632. 

The  doctrine  of  Rerick  v.  Kern  (Pa.  1826)  14  S.  &  R.  267  does  not 
obtain  in  Washington.     Hathaway  v.  Yakima  Power  Co.  (1896)  14  Wash. 


RECENT  DECISIONS.  429 

469.  Consequently,  to  compel  the  defendant  to  make  good  his  repre- 
sentations, Sutherland,  Damages,  3rd  Ed.,  §  11 71,  would  still  leave  the 
license  revocable;  and  the  plaintiff's  recovery  could  at  the  most  include 
whatever  consideration  he  had  paid  and  the  prospective  damages  which  the 
real  owner  might  recover  in  trespass  against  him.  See  Smith  v.  Bolles 
(1889)  132  U.  S.  125;  Case  v.  Hall  (1840)  24  Wend.  102;  M.  E.  R.  Co.  v. 
Kneeland  (1890)  120  N.  Y.  134.  The  principal  case  is  indistinguishable 
from  Hathaway  v.  Yakima  Power  Co.,  supra,  and  is  unsound. 

Domestic  Relations — Infants — Support  when  Custody  Awarded 
TO  Wife. — The  plaintiff  sued  for  an  allowance  for  the  support  of  minor 
children  whose  custody  had  been  awarded  to  her  by  a  divorce  decree. 
Held,  the  former  husband  was  liable  for  the  necessary  expenses  of  the 
children.     Graham  v.  Graham  (Col.  1907)  88  Pac.  852. 

The  principle  that  the  right  to  the  services  of  the  children  and  the 
obligation  to  maintain  them  go  together,  while  held  decisive  in  some 
cases.  Husband  v.  Husband  (1879)  67  Ind.  583,  is  not  applied  in  many 
well-reasoned  cases,  on  the  ground  that  the  father  is  deprived  of  the 
custody  of  the  children  by  his  own  fault,  and  that  he  should  not  be 
allowed  to  plead  his  own  wrong  to  avoid  his  primary  liability.  Pret- 
zinger  v.  Pretzinger  (1887)  45  Oh.  St.  452;  Holt  v.  Holt  (1883)  42  Ark. 
495;  Plaster  v.  Plaster  (1868)  47  111.  290;  Gibson  v.  Gibson  (1898)  18 
Wash.  489;  but  see  contra,  Hampton  v.  Alice  (1896)  56  Kan.  461;  Brow 
V.  Brightman  (1883)  136  Mass.  187.  The  principal  case  is  in  line  with 
the  better  weight  of  authority.     2  Bishop,  Mar.,  Div.,  and  Sep.,  §  1223. 

Eminent  Domain — Public  Use — Light  and  Power  Plant. — An  action 
was  brought  for  the  condemnation  of  land  for  a  dam  and  pond  which 
were  to  be  used  in  connection  with  an  electric  light  and  power  plant. 
The  intention  of  the  complainant  was  to  furnish  electricity  for  lighting 
and  power,  and  water  for  irrigation  purposes,  to  the  public  generally. 
Helena  Power  Co.  v.  Spratt  (Mont.  1907)  88  Pac.  773. 

The  right  to  condemn  property  for  the  purpose  of  an  electric  light 
and  power  plant  has  generally  been  denied  on  the  ground  that  it  was  not 
a  public  use.  Brown  v.  Gerald  (1905)  100  Me.  351;  Avery  v.  Vermont  Co. 
(1903)  75  Vt.  235,  even  when  the  corporation  had  made  an  agreement 
to  furnish  light  to  a  city.  State  v.  Superior  Court  (Wash.  1906)  85  Pac. 
666.  At  present,  however,  there  is  a  tendency  to  take  the  contrarv  view, 
not  only  where  there  is  an  intention  to  make  a  contract  to  supply  a 
municipal  corporation  with  power.  Brown  v.  Power  Co.  (1905)  140  X.  C. 
333;.  Jones  V.  Electric  Co.  (1906)  125  Ga.  618,  but  also  where  the  in- 
tention was  to  supply  only  the  public  generally.  Rockingham  Power  Co. 
V.  Hobbs  (1904)  72  N  H.  531.  The  principal  case  was  properly  decided, 
as  the  court  took  into  consideration  the  local  conditions;  and  the  ques- 
tion of  a  public  use  should  be  decided  on  the  particular  facts  and  cir- 
cumstances in  each  case.  Strickley  v.  Highland  Boy  Mining  Co.  (1906) 
200  U.  S.  527;    Clark  V.  Nash  (1905)   198  U.  S.  361. 

Equity — Injunction — Unlawful  Interference  with  Trade. — The 
defendant  was  an  association  of  merchants  who  were  endeavoring  to 
drive  out  peddlers.  Armed  agents  of  the  defendant  followed  the  em- 
ployees of  the  plaintiff  and  interfered  with  them  when  dealing  with 
prospective  customers.  Held',  an  injunction  would  issue.  Spaulding  v. 
Evenson  (1906)   149  Fed.  913. 

There  are  two  extreme  views  as  to  the  extent  of  the  right  to  immunity 
from  interference  with  the  formation  of  contracts.  One  is  that  the  act 
cannot  be  a  tort  merely  by  infringing  this  right ;  it  must  be  a  substantive 
tort  per  se.  Rep.  Royal' Comm'rs,  Trade  Disputes  (1906)  46-50.  The 
other  is  that  interference  can  be  justified  only  in  extraordinary  circiim- 
stances.  Cave,  J.,  in  Allen  v.  Flood  (1898)  A.  C.  i,  37.  A  sounder  view 
is  that  the  act  is  a  tort,  but  may  he  justified  when  the  defendant  has  an 
interest,  and  public  rights  are  not  jeopardized.     20  Harv.  Law  Rev.  361 ; 
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Berry  v.  Donovan  (1905)  188  Mass.  353;  Erdman  v.  Mitchell  (1903)  207 
Pa.  St.  79;  I  Eddy,  Combinations  416.  The  first  view  is  too  extreme 
and  has  met  with  no  support  in  this  country.  Whichever  of  the  other 
views  is  taken  as  to  the  liability  of  an  individual  for  interference  with 
contract  rights,  the  principal  case  may  be  supported  in  that  here  was  an 
act  made  oppressive  and  dangerous  which,  if  it  proceeded  from  but  a 
single  person  might  be  innocent,  but,  proceeding  from  a  great  number, 
created  a  new  and  additional  power  to  cause  injury.  7  Columbia  Law 
Review  246;  Quinn  v.  Leatham  (1901)  A.  C.  495,  510,  511.  While  this 
cannot  ipply  in  New  York,  Green  v.  Davies  (1905)  182  N.  Y.  499,  and 
the  strict  tort  view  of  wrongful  interference  with  contracts  is  not  taken 
there,  Nat.  Prot.  Ass'n  v.  Cummings  (1902)  170  N.  Y.  315,  the  latter  case 
may  be  distinguished,  as  in  the  principal  case  the  purpose  of  the  defend- 
ants was  not  immediate  competition.  Beattie  v.  Callanan  (N.  Y.  1903) 
82  App.  Div.  7. 

Equity — Injunction  in  Foreclosure  Suit  Against  Bondholders — 
Contempt. — In  a  foreclosure  action  in  a  federal  court,  individual  bond- 
holders under  a  trust  deed,  whose  trustee  was  a  party  defendant  to  the 
action,  and  whose  mortgage  had  been  declared  invalid,  filed  objections 
to  the  confirmation  of  the  sale  of  the  property.  Their  objections  were 
overruled,  and  an  injunction  issued  restraining  them  from  asserting  any 
claim  against  the  purchasers.  They  brought  an  action  in  a  state  court 
to  foreclose  their  alleged  mortgage,  notwithstanding  the  former  adjudica- 
tion. They  were  pronounced  in  contempt  by  the  federal  court.  Held, 
on  appeal,  the  injunction  did  not  bind  the  bondholders,  personally,  as 
filing  the  objections  did  not  give  the  court  jurisdiction  over  their  persons. 
Lewis  V.  Peck  (C.  C.  A.  1907)  37  Chicago  Legal  News  299. 

The  determination  of  the  point  discussed  seems  correct,  as  the 
bondholders  did  not  make  themselves  parties  to  the  action.  Gould  v. 
Mortimer  (N.  Y.  1863)  16  Abb.  Pr.  448;  Watson  v.  Fuller  (N.  Y.  1854) 
9  How.  Pr.  425.  But  it  would  seem  that  the  injunction  might  be  binding 
on  other  grounds.  As  the  bondholders  were  fully  represented  in  the 
litigation  by  their  trustee,  and  were  admittedly  bound  as  to  the  res, 
McElrath  v.  R.R.  Co.  (1871)  68  Pa.  St.  37:  Board  of  Supervisors  v.  R.R. 
Co.  (1864)  24  Wis.  93,  and  as  others  than  those  over  whom  the  court  has 
acquired  personal  jurisdiction  may  be  bound  personally,  Fowler  v.  Beck- 
man  (1891)  66  N.  H.  424,  as  agents,  Wellesley  v.  Mornington  (1848)  11 
Beav.  181,  and  employees,  Toledo,  etc.,  Ry.  v.  Penn.  Co.  (1893)  54  Fed. 
746,  757,  or  those  claiming  under  parties  to  the  record,  as  subsequent 
assignees  or  lessees,  Batterman  v.  Finn  (N.  Y.  1864)  34  How.  Pr.  108, 
it  would  seem  that  those  holding  as  cestuis  qui  trustent  under  a  party 
to  the  record  might  be  bound  personally  by  an  injunction  directed  against 
them. 

Equity — Reformation — Executed  Contract. — The  plaintiff  erected 
stokers  for  the  defendant,  warranted  to  bum  coal  which  would  pass 
over  a  certain  mesh.  The  parties  contemplated  coal  sold  in  the  vicinity 
of  the  defendant's  plant,  which  did  not  correspond  to  the  description  in 
the  written  warranty.  The  stokers  conformed  to  the  v/ritten  warranty, 
but  not  to  the  parties'  understanding  of  the  warranty.  The  defendant 
sought  reformation  of  the  warranty  for  purposes  of  set-off.  Held,  reforma- 
tion would  not  be  granted.  Westinghouse  C.  K.  &  Co.  v.  Salt  Co.  (1906) 
loi  N.  Y.  Supp.  303. 

When  parties  have  voluntarily  chosen  the  language  of  a  written  con- 
tract, they  must  be  bound  by  the  words  according  to  their  intent  and 
meaning.  Dixon  v.  Clayville  (1876)  44  Md.  573,  578;  Trapp  v.  Moore 
(1852)  21  Ala.  693.  But  a  court  of  equity  has  power  to  grant  relief 
where  the  meaning  of  the  parties,  already  expressed  and  understood 
as  between  themselves,  is  not  correctly  expressed  by  the  writing,  in 
consequence  of  a  mutual  mistake  of  fact.  Smith  v.  'Jordan  (1868)  13 
Minn.  264;    Talley  v.  Courttiey  (Tenn.  1870)  i  Heisk.  715;    Bradford  v. 
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Union  Bank  (1857)  13  How.  U.  S.  57.  If  the  facts  in  the  principal  case 
justify  the  latter  inference,  the  defendant  should  not  be  deprived  of  his 
right  to  damages  even  though  the  contract  was  executed,  unless,  indeed, 
the  plaintiff  was  misled  by  negligence  on  the  defendant's  part,  Duke  of 
Beaufort  v.  Neald  (1845)  12  CI.  &  F.  248,  286;  Western  R.R.  v.  Babcock 
(Mass.  1843)  6  Met.  346,  as  the  defective  performance  would  be  due  to 
the  plaintiff's  independent  mistake  in  forgetting  the  true  meaning  of 
the  agreement.  Butler  v.  Barnes  (1891)  60  Conn.  170;  Smith  v.  Jordan, 
supra.  Furthermore,  if  the  plaintiff  had  performed  according  to  the  true 
intent  of  the  parties,  the  defendant  would  not  have  been  permitted  to 
recover  on  the  written  warranty;  West  v.  Siuia  (1897)  69  Conn.  60; 
Gooding  v.  McAllister  (N.  Y.  1853)  9  How.  Pr.  123;  and  it  is  unfair  to 
permit  the  plaintiff  to  perform  either  way  at  his  option,  and  give  the 
defendant  no  redress  in  any  case. 

Equity — Restrictive  Contract — Injunction  Against  Purchaser 
FROM  Mortgagor. — The  owner  of  hotel  property  mortgaged  the  property 
to  secure  the  repayment  of  a  loan  and  the  performance  of  a  contract  that 
no  other  beer  than  that  of  the  mortgagee  should  be  sold  on  the  premises. 
An  injunction  was  sought  against  the  purchaser  of  the  property  with 
notice  of  the  contract,  to  restrain  its  breach  by  him.  Held,  the  remedy 
at  law  for  damages  was  entirely  adequate.  Hardy  v.  AlUgan,  Circuit 
Judge  (Mich.  1907)  iii  N.  W.  166. 

A  contract  concerning  the  use  of  land  impresses  on  the  property 
an  equity  which  binds  the  subsequent  purchaser  with  notice.  Lewis  v. 
Gollner  (1891)  129  N.  Y.  227;  Tulk  v.  Aloxhay  (1848)  2  Ph.  774.  As 
the  contract  was  not  in  form  of  covenant  it  could  at  law  under  no  circum- 
stances bind  the  purchaser;  Kennedy  v.  Ott'^-n '  (1S84)  136  Mass.  199; 
and  where  only  an  equitable  right  exists,  equity  will  furnish  a  remedy. 
I  Pomeroy,  Eq.  Jur.  703.  Even  could  an  action  be  maintained  at  law, 
the  remedy  would  be  inadequate  as  there  would  be  a  continuing  breach 
and  full  justice  could  be  obtained  only  by  a  succession  of  actions.  Man- 
hattan Mfg.  Co.  v.  A''.  /.  Stockyard  Co.  (1872)  23  N.  J.  Eq.  161;  Steward 
V.  Winters  (N.  Y.  1847)  4  Sandf.  Ch.  587.  While  the  remedy  could  be 
obtained  on  the  foreclosure  of  the  mortgage,  yet,  as  the  contract  cannot 
be  fairly  construed  in  the  alternative,  to  keep  the  promise  or  pay  damages. 
Woodward  v.  Gyles  (1690)  2  Vern.  119;  Smith  v.  Bergengren  (1891)  153 
Mass.  236,  equity  will  enforce  the  contract  according  to  the  intentions  of 
the  parties.  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473 ;  Watrous 
V.  Allen  (1885)  57  Mich.  362,  368.  Injunctions  have  frequently  been 
granted  in  like  cases.  Ferris  v.  American  Brew.  Co.  (1900)  155  Ind.  539; 
Catt  v.  Tourle  (1869)  L.  R.  4  Ch.  App.  654;  Johns  Bros.  Abergarw  Brew. 
Co.  v.  Holmes  [1900]  i  Ch.  188. 

Evidence — Varying  Written  Contract  by  Parol. — A  sample  of  the 
stone,  and  a  statement  of  the  quarry  from  which  it  was  to  be  obtained, 
were  made  part  of  a  contract  to  furnish  stone.  In  an  action  against  the 
contractor's  surety,  defendant  attempted  to  prove  by  parol  that  the 
contract  contemplated  stone  on  certain  premises  under  the  control  of 
the  plaintiff,  which  stone  the  contractor  had  engaged  to  remove;  and 
that  the  default  was  due  to  plaintiff's  neglect  to  obtain  an  extension  of 
its  lease.  Held,  Coxe,  J.  dissenting,  that  this  evidence  was  inadmissible. 
U.  S.  V.  Conkling  (1907)  36  N.  Y.  L.  J.  No.  8. 

Parol  evidence  is  admissible  to  ascertain  the  subject  matter  of  a 
contract.  The  Mayor  etc.  of  N.  Y.  v.  Butler  (N.  Y.  1847)  i  Barb.  325; 
Mason  v.  Spalding  (D.  C.  1889)  7  Mack.  115;  Reid  v.  Ins.  Co.  (1877) 
95  U.  S.  23.  The  case  on  which  the  dissenting  opinion  is  founded,  U .  S. 
v.  Peck  (1880)  102  U.  S.  64,  may  be  explained  on  this  principle.  But 
admitting,  in  the  principal  case,  that  the  subject  matter  was  as  claimed 
by  defendant,  he  was  not,  as  in  U .  S.  v.  Peck,  supra,  prevented  from 
oiataining  such  subject  matter,  being  at  liberty  to  obtain  the  stone  from 
the  owner  of  the  premises.     To  allow  a  recovery,  the  plaintiff  must  be 
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considered  as  being  bound  to  secure  to  the  defendant  the  right  to  take 
the  stone ;  which  would  add  another  term  to  a  written  contract  by  parol. 
Arthur  v.  Baron  de  Hirsch  Fund  (1903)  121  Fed.  791 ;  Naumberg  v.  Young 
(1882)  44  N.  J.  L.  331. 

Evidence — View  of  Premises  by  Court. — In  an  action  to  quiet  title 
to  land,  in  which  the  question  involved  was  whether  the  land  had  been 
added  to  the  property  by  the  gradual  recession  of  a  river,  the  court 
viewed  the  premises.  Held,  that  the  knowledge  gained  by  the  court 
from  such  view  was  independent  evidence.  Hatton  v.  Gregg  (Cal.  1906) 
88  Pac.  592. 

The  prevailing  doctrine  is  that  a  view  is  granted  only  to  enable  the 
court  or  jury  better  to  understand  and  apply  the  evidence  given  in  court; 
Chute  V.  State  (1873)  19  Minn.  271;  Close  v.  Samm  (1869)  27  la.  503; 
Machader  v.  IVilliams  (1896)  54  Oh.  St.  344;  and  such  view  does  not 
furnish  independent  evidence  as  to  facts  material  to  the  issue.  L.  S.  & 
M.  S.  Ry.  Co.  v.  Gaffney  (1894)  9  Oh.  Cir.  Ct.  32;  Heady  v.  Turnpike  Co. 
(1875)  52  Ind.  117;  Schultz  v.  Bower  (1894)  57  Minn.  493;  Chute  v. 
State,  supra.  A  contrary  doctrine  is  held  in  cases  for  the  condemnation 
of  land.  Mitchell  v.  Coal  Co.  (1877)  85  111.  566;  U.  S.  v.  Settfcrt  Bros. 
Co.  (1898)  87  Fed.  35;  Seattle  &  Alont.  Ry.  Co.  v.  Roeder  (1902)  30  Wash. 
244.  The  distinction  rests  upon  a  difference  in  the  statutes  regulating 
views  in  the  two  classes  of  cases.  Vane  v.  Evanston  (1894)  150  111.  616. 
The  principal  case  is  based  upon,  but  goes  beyond,  People  v.  Milner 
(1898)  122  Cal.  171;  as  that  case  seems  to  lose  sight  of  the  distinction 
referred  to  above,  it  would  have  been  better  to  have  given  a  contrary 
decision  on  the  authority  of  Wright  v.  Carpenter  (1875)  49  Cal.  607. 

MUNICIP.^L     CORPOR.\TIONS LIMITATION      OF      INDEBTEDNESS MuELLER 

Law  Certificates. — The  City  of  Chicago  sought  to  issue  "street  railway 
certificates,"  principal  and  interest  to  be  paid  by  the  income  from  street 
railway  property  to  be  acquired  with  the  money  thus  raised.  A  trust 
deed  of  the  property  was  to  be  given,  including  the  right  to  operate  the 
railroad,  to  secure  due  payment.  The  loan  if  it  constituted  a  debt, 
exceeded  the  constitutional  limitation.  Held,  the  certificates  were 
invalid.     Lobdell  v.  Chicago  (111.  1907)  34  Nat.  Corp.   Rep.  327. 

Not  only  indebtedness  payable  on  the  general  credit  of  the  municipal- 
ity, Litchfield  v.  Brown  (1884)  114  U.  S.  190,  but  also  a  loan  secured  by 
a  special  tax,  Kiehl  v.  South  Bend  (1896)  44  U.  S.  App.  687,  or  designated 
property,  Baltimore  v.  Gill  (1869)  31  Md.  375,  come  within  the  consti- 
tutional inhibition.  But  if  the  money  is  to  be  repaid  out  of  current 
taxes,  jMcNeal  v.  Waco  (1895)  89  Tex.  83,  or  out  of  property  acquired 
with  the  money  borrowed,  Kelly  v.  Minneapolis  (1895)  63  Minn.  125, 
the  limitation  of  indebtedness  does  not  apply,  as  in  such  case  the  munici- 
pality is  in  no  different  position  than  before  the  loan.  In  the  principal 
case  the  City  of  Chicago  already  had  the  power  to  grant  the  franchise 
in  question,  111.  R.  S.  ch.  24,  §  62,  and  thus  made  itself  liable  to  give  up 
a  valuable  right  in  repayment  of  the  loan;  and  it  being  impossible  to 
distinguish  the  valid  from  the  invalid  -portion  of  the  loan,  the  whole 
would  be  invalid;  Millerstown  v.  Frederick  (1886)  114  Pa.  St.  435;  but 
this  result  could  have  been  avoided  if  the  power  to  give  this  franchise 
had  been  withdrawn  from  the  City  before  the  Mueller  Law  was  enacted. 
See,  People  v.  Morris  (1835)  13  Wend.  325;  State  v.  Savannah  (Ga.  1829) 
R.  M.  Charlt.  250:  Mayor  v.  Groshon  (1869)  30  Md.  436;  Florida  v. 
R.R.  Co.  (1892)  29  Fla.  590;  People  v.  Kerr  (1863)  27  N.  Y.  188;  East 
Hartford  v.  Hartford  Bridge  Co.  (1850)  10  How.  U.  S.  511. 

Negotiable  Instruments — Accommodation  Maker — Discharge  by 
Extension  of  Time. — Defendant  signed  a  joint  promissory  note  as  an 
accommodation  maker,  adding  the  word  "surety"  to  his  name;  after 
maturity  the  principal  maker  by  a  new  agreement  secured  an  extension 
of   time   without   the   knowledge   or   consent   of   defendant.     Held,    the 
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defendant  was  not  discharged  from  liability  by  such  extension  of  time, 
under  the  Negotiable  Instruments  Law.  Cellers  v.  Meachem  (Ore. 
1907)  89  Pac.  426. 

Before  the  enactment  of  the  Negotiable  Instruments  Law,  it  was 
generally  held  that  extension  of  time  released  one  known  to  be  an  accom- 
modation maker,  when  extension  was  given  without  his  consent;  Hubbard 
V.  Gurney  (1876)  64  N.  Y.  457;  Am.  &  Gen.  Mtge.  &  Inv.  Corp.  v.  Mar- 
quam  (1894)  62  Fed.  960;  but  it  seems  that  the  principal  case  has  cor- 
rectly construed  the  Negotiable  Instruments  Law  in  holding  that  the 
existing  law  was  thereby  changed  on  this  point.  By  this  statute  an 
accommodation  maker  "is  liable  on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of  taking  the  instrument  knew 
him  to  be  only  an  accommodation  party;"  Neg.  Inst.  L.  (N.  Y.)  §55; 
and  the  person  "primarily"  liable  "is  the  person  who  by  the  terms  of 
the  instrument  is  absolutely  required  to  pay  the  same."  §  3,  id.  No 
provision  is  made  for  the  discharge  of  one  primarily  liable  by  extension  of 
time,  which  releases  only  those  secondarily  liable.  §  201,  id.  The 
statute  received  a  similar  construction  in  Vanderford  v.  Farmers'  & 
Mech.  Nat.  Bk.  (Md.  1907)  66  Atl.  47,  and  in  National  Citizens'  Bank  v. 
Toblitz  (1903)  81  N.  Y.  App.  Div.  593,  affirmed  expressly  on  other  grounds 
(1904)  178  N.  Y.  464. 

Patents — Infringement — Plaintiff's  Non-user  for  Wrongful  Pur- 
pose.— An  action  was  brought  to  prevent  the  infringement  of  a  patent, 
the  plaintiff  having  suppressed  its  use  for  the  purpose  of  protecting 
another  patent  from  competition.  Held,  Aldrich  J.  dissenting,  an  injunc- 
tion would  issue.  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co. 
(1906)  150  Fed.  741. 

A  patent  is  primarily  intended  to  confer  a  monopoly  on  the  patentee, 
Grant  v.  Raymond  (1832)  6  Pet.  218,  and  the  law  has  enabled  the  owner 
to  deal  with  it  in  the  same  manner  as  property  of  any  other  description. 
Wilson  V.  Easton  (1846)  4  How.  U.  S.  646.  Although  the  grant  of  a 
patent  is  made  on  the  supposition  that  it  will  be  put  to  a  practical  use, 
"if  the  owner  will  neither  use  the  patent,  nor  permit  others  to  use  it,  he 
has  but  suppressed  his  own."  Heaton  etc.  Button  Fastener  Co.  v.  Eureka 
Co.  (1898)  47  U.  S.  App.  146.  Even  if  the  plaintiff's  action  was  intrinsi- 
cally inequitable,  yet  as  it  did  not  affect  the  relations,  or  arise  out  of  the 
transaction  between  the  parties,  the  defendant  could  not  take  advantage 
of  it.  Lewis's  Appeal  (1870)  67  Pa.  St.  153,  166;  Kinner  v.  Ry.  Co. 
(1903)  69  Oh.  St.  339.  Thus,  an  injunction  has  been  granted  where  the 
plaintiff  used  the  patent  in  violating  the  Anti-Trust  Act,  General  Electric 
Co.  V.  Wise  (1903)  119  Fed.  922,  and  licensed  its  use  for  an  unlawful 
purpose.  Fuller  v.  Bergen  (1903)  120  Fed.  274.  The  principal  case, 
therefore,  reaches  the  correct  conclusion. 

Pleading  and  Practice — Causes  of  Action — Instalment  Contract. — 
In  an  action  for  breach  of  an  instalment  employment  contract,  the  plairi- 
tiff  claimed  the  amount  due  him  under  the  contract  at  the  time  of  his 
dismissal  together  with  damages  for  the  wrongful  dismissal.  An  order 
was  entered  denying  a  motion  that  the  causes  of  action  be  separately 
stated  in  the  complaint.  Held,  as  there  were  two  causes  of  action,  the 
order  was  erroneous.     Carlson  v.  Albert  (1907)  102  N.  Y.  Supp.  944. 

The  decision  in  the  principal  case,  while  correct  in  principle,  6  Col- 
umbia Law  Review  584,  is  directly  contrary  to  the  New  York  decisions 
which  hold  that  all  claims  due  under  an  entire  contract  at  the  time  the 
suit  is  brought  constitute  one  cause  of  action.  Pakas  v.  Hollingshead 
(1906)  184  N.  Y.  411. 

Pleading  and  Practice — Final  Decision — Order  to  Produce  Books. 
— In  an  action  against  a  railroad  company  for  an  alleged  violation  of  the 
Interstate  Commerce  Act,  the  plaintiff  obtained  an  order  requiring  certain 
of  its  officers  to  produce  before  and  at  the  trial  books  and  papers  of  the 
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defendant.  Held,  Buffington  J.  dissenting,  such  order  was  a  final  decision, 
and  reviewable  on  a  writ  of  error.  Cassatt  v.  Mitchell  Coal  &  Coke  Co. 
(1907)    150  Fed.   32. 

Under  the  American  practice,  a  writ  of  error  is  allowed  only  from 
a  final  decision.  Trustees  v.  Greenough  (1881)  105  U.  S.  527,  but  in  deter- 
mining whether  a  decree  is  final  the  court  will  consider  the  substance  of 
what  is  done  by  such  decree.  Potter  v.  Beal  (1892)  50  Fed.  860.  In  the 
principal  case  an  order  against  the  railroad  officials  was  the  proper  method 
of  obtaining  the  corporation's  books,  and  it  seems  a  doubtful  policy  to 
allow  the  officials,  who  are  mere  custodians  with  no  personal  interest, 
to  delay  the  original  suit  by  writ  of  error;  thus  allowing  the  railroad  to 
do  something  through  its  officers  which  it  could  not  do  directly.  The 
case  comes  within  the  spirit  of  Alexander  v.  United  States  (1905)  201  U.  S. 
117,  which  represents  the  better  view. 

Ple.\ding  and  Practice — Parties — Amendment. — The  plaintiff  in- 
tended to  sue  the  "T.  &  T.  Co.,"  the  decedent's  employer,  but  designated 
the  "T.  &  T.  Construction  Co.,"  a  corporation  which  had  ceased  doing 
business.  Service  was  made  on  T.,  the  vice-president  of  both  corpora- 
tions. Held,  the  summons  and  complaint  might  be  amended  under  §  723 
of  the  Code.  Ward  v.  Terry  &  Tench  Const.  Co.  (1907)  102  N.  Y.  Supp. 
1066. 

An  amendment  is  allowed  under  §  723  of  the  Code  in  cases  where 
there  is  a  misnomer  or  some  defect  in  the  designation  of  the  defendant, 
Mmizinger  v.  Courier  Co.  (1894)  82  Hun  575,  or  where  the  defendant  is 
originally  designated  as  administrator,  Tighe  v.  Pope  (1878)  16  Hun  180, 
trustee,  Boyd  v.  U.  S.  Mart.  &  Trust  Co.  (1907)  187  N.  Y.  262;  7  Co- 
lumbia Law  Review  366,  or  executor,  Kerrigan  v.  Peters  (1905)  108 
App.  Div.  292,  instead  of  in  his  individual  capacity.  While  new  entities 
are  not  admitted  to  an  action  by  amendment,  N .  Y .  S.  M.  Milk  Pan 
Assn  v.  Rem.  Ag.  Works  (1882)  89  N.  Y.  22,  the  principal  case  may  be 
supported  on  the  ground  that,  while  the  name  in  the  summons  designated 
an  existing  corporation,  this  was  but  a  coincidence,  and  the  corporation 
substituted  was  the  one  intended  to  be  served. 

Quasi-Contracts — Rights  of  a  Defaulter  Under  an  Express  Con- 
tract.— The  plaintiff  contracted  to  do  a  certain  entire  piece  of  work 
for  the  defendant  at  a  certain  rate,  90  per  cent,  of  the  payment  for  work 
done  to  be  paid  monthly,  and  the  remaining  10  per  cent,  to  be  paid  upon 
completion  of  all  the  work.  The  plaintiff  stopped  work  in  November 
because  of  frost,  and  the  defendant  did  not  pay  for  the  November  work 
on  the  20th  of  the  ensuing  month,  as  had  been  customary.  Both  parties 
treated  the  contract  as  still  entirely  operative  until  the  following  ist  of 
April,  when  the  plaintiff  refused  to  continue  performance,  and  later 
brought  an  action  in  quasi-contract  for  the  value  of  the  work  actually 
done.  Held,  the  plaintiff  could  recover.  Cleveland  Ry.  Co.  v.  Scott 
(Ind.  1906)  79  N.  E.  226.     See  Notes,  p.  418. 

Quasi-Contracts — Services  Rendered  to  Deceased. — The  plaintiff 
claimed  for  services  rendered  in  caring  for  and  nursing  deceased  for  some 
years  prior  to  his  death.  There  was  no  agreement  as  to  the  mode  of 
compensation;  but  the  plaintiff  expected  a  legacy.  No  provision  was 
made  for  her  in  the  will.  Held,  that  she  could  recover  for  such  services. 
Christiansen  v.  McDerntott's  Estate  (Mo.  1907)  100  S.  W.  63. 

There  is  a  presumption  that  compensation  was  intended,  where 
services  are  rendered  by  any  other  than  a  member  of  the  family.  Suc- 
cessio'n  of  Pereiiilhet  (1871)  23  La.  Ann.  294;  Wallace  v.  Schaub  (1895) 
81  Md.  594.  If  such  services  were  given  without  an  agreement  as  to 
the  mode  of  payment,  it  matters  not  that  the  one  giving  them  expected 
the  compensation  to  take  the  form  of  a  legacy.  Freeman  v.  Freeman 
(1872)  65  111.  107;  Roberts  v.  Swijt  (Pa.  1793)  i  Yeat.  209.  But  if  the 
work  is  done  merely  in  expectation  of  a  voluntary  legacy,  without  an 
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intention  to  create  a  right  to  other  remuneration,  no  cause  of  action  arises 
against  the  estate,  faihng  the  legacy.  Lee  v.  Lee  (Md.  1834)  6  Gill  &  J. 
316;  Shakespeare  v.  Markham  (N.  Y.  1877)  10  Hun  311.  As  in  the 
principal  case  there  was  no  understanding  that  the  plaintiff  was  to  rely 
on  his  employer's  generosity,  the  case  is  correct.  Robeson  v.  Xiles  (D.  C. 
'      ■    7  Macic.  182,  189. 


Quo  Warr.\xto — Judicial  Act. — The  Code  gave  unlimited  discretionary 
power  to  the  attorney-general  to  maintain  an  action  to  try  title  to  office. 
M.,  a  former  attorney-general,  had  refused  to  bring  such  an  action.  Held, 
that  his  determination  would  not  prevent  J.,  his  successor,  from  bringing 
an  action  on  the  same  facts.  People  v.  AlcClellan  (1907)  103  X.  Y.  Supp. 
146,  aff'd.  Ct.  of  App.  May  10,    1907. 

If  M.'s  refusal  was  a  judicial  determination  of  the  question,  it  was 
not  reversible  or  reviewable  by  his  successor.  People  v.  Stocking  (1866) 
50  Barb.  573;  Noble  v.  R.R.  Co.  (1892)  147  U.  S.  165;  People  v.  Super- 
visors (N.  Y.  1861)  35  Barb.  408;  Gulnac  v.  Board  (X.  J.  1906)  64  Atl. 
998.  A  judicial  act  involves  the  determination  of  right,  obligation,  or 
property.  Sinking  Fund  Cases  (1878)  99  U.  S.  700,  761 ;  People  v.  Board 
(1880)  54  Cal.  375.  A  similar  limitation  of  the  term  appears  in  the  cases 
construing  constitutional  inhibitions  against  giving  judicial  powers  to 
bodies  other  than  courts.  U.  S.  v.  Ferreira  (1851)  13  How.  U.  S.  40, 
48;  State  V.  Hathaway  (1892)  115  Mo.  36.  Although  this  conception  is 
too  narrow  in  cases  exempting  officers  from  tort  liability  for  their  "quasi- 
judicial"  acts,  Jones  w.  Brown  (1880)  54  la.  74;  Wasson  v.  Mitchell  (1864) 
18  la.  153,  the  distinction  between  judicial  and  discretionary  acts  need 
not  arise  in  those  cases,  since  the  officer's  discretion  is  what  exempts 
him.  Burdick,  Torts,  35.  The  same  holds  true  of  mandamus,  which 
never  lies  to  control  discretion,  nor,  a  fortiori,  the  performance  of  judicial 
acts.  Spelling,  Injunctions  §§  1384,  1395.  But  the  principle  is  well 
established  that  neither  ministerial.  People  v.  Carr  (1884)  23  X.  Y.  Supp. 
112,  nor  purely  discretionary  acts,  Att'y'Gen.  v.  Northampton  (Mass.  1887) 
10  N.  E.  450,  and  only  those  whose  nature  is  judicial  in  the  sense  adopted 
above,  People  v.  Gilroy  (1893)  25  X.  Y.  Supp.  878,  may  be  reviewed  on 
certiorari.  Spelling,  Injunctions,  §§  1898-9,  1927,  1954-7.  If  not  a 
judicial  act,  the  prior  action  of  the  attorney-general  cannot  be  considered 
as  leaving  him  functus  officio;  Jermaine  v.  Waggencr  (X.  Y.  1S41)  i  Hill 
279;  People  V.  Ames  (X.  Y.  i860)  19  How.  Pr.  531;  as  there  is  nothing 
which  restricts  him  in  exercising  his  discretion  as  to  the  time  for  bringing 
suit.  The  principal  case  emphasizes  the  correct  distinctions  as  laid 
down  in  Sinking  Fund  Cases,  supra;  In  re  Saline  County  (1S69)  45  Mo.  52. 

Real  Property — Adverse  Possession  by  Railroad. — A  railroad  com- 
pany took  land  for  its  right  of  way,  but  paid  no  compensation.  An 
ejectment  suit  was  brought  twenty-five  years  later  by  the  owner.  Held, 
that  the  company  could  not  set  up  adverse  possession  or  an  easement  by 
prescription,  as  it  must  be  presumed  to  have  entered  by  condemnation 
proceedings;  but  that  execution  of  the  owner's  judgment  would  be 
stayed  to  allow  condemnation  proceedings.  Cornellsville  Coal  Co.  v. 
B.  &  O.  R.  Co.  (Pa.  1907)  65  Atl.  669. 

This  case  undoubtedly  represents  the  law  as  to  adverse  possession 
in  Pennsylvania,  Covert  v.  Ry.  Co.  (1903)  204  Pa.  St.  341;  Carter  v. 
Turnpike  Co.  (1904)  208  Pa.  St.  565,  but  not  generally  elsewhere.  Organ 
V.  R.R.  Co.  (Ark.  1889)  11  S.  W.  96;  Myers  v.  McGavock  (1894)  39  Xeb. 
843;  Hanlon  v.  R.R.  Co.  (1894)  40  Xeb.  52;  St.  Paul  v.  Ry.  Co.  (1895) 
63  Minn.  330.  Its  justification  in  principle  is  doubtful.  A  railroad 
may  acquire  land  otherwise  than  by  condemnation,  2  Elliott,  Railroads, 
§  400,  and  the  presumption  that  it  must  so  take  is  arbitrary,  and  opposed 
to  public  policy,  since  it  is  less  detrimental  to  the  public  interest  to  force 
land  owners  to  assert  their  claims  in  time  than  to  obstruct  the  operation 
of  a  railroad.  Cf.  hid.  B.  &  W.  Ry.  Co.  v.  Alkn  (1888)  113  Ind.  581; 
McAuley  v.  R.R.  Co.  (i860)  33  Vt.  311.     To  stay  the  execution  of  the 
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plaintiff's  judgment  until  condemnation  proceedings  can  be  instituted 
is  to  recognize  that  the  railroad  did  enter  as  a  trespasser,  the  contrary 
of  which  has  just  been  conclusively  presumed.  On  the  other  hand,  to 
deny  the  right  of  a  railroad  to  set  up  a  prescriptive  easement  in  the  right 
of  way  is  clearly  opposed  to  the  weight  of  authority.  American  Bank 
Note  Co.  V.  R.R.  Co.  (1891)  129  N.  Y.  252;  Wayzata  v.  Ry.  Co.  (1892) 
50  Minn.  438;   McCutchen  v.  Ry.  Co.  (La.  1907)  43  So.  42. 

Real  Property — Easements — Extent. — A  granted  B  the  right  to 
build  a  reservoir  at  a  certain  spring  on  A's  land,  and  to  draw  water  there- 
from, the  reservoir  not  to  occupy  more  than  one-half  acre.  B  built  the 
reservoir.  Ten  years  later  he  proposed  to  increase  his  water  supply. 
Held,  an  injunction  would  lie  to  restrain  him,  although  the  well  would 
be  within  an  area,  including  the  reservoir,  of  one-half  acre,  if  the  bound- 
aries should  be  fixed  according  to  B's  claim.  Sted  v.  Water  Co.  (N.  J. 
1907)  65  Atl.  713. 

This  case  falls  clearly  within  the  principle  of  Onthank  v.  R.R.  Co. 
(1877)  71  N.  Y.  194.  If  B  had  changed  merely  the  mode  of  user,  leaving 
the  amount  of  water  withdrawn  substantially  unaffected,  he  might  have 
had  the  benefit  of  an  ambiguity  in  the  grant,  assuming  there  was  any; 
Tourtellot  v.  Phelps  (1855)  4  Gray  370;  but,  having  attempted  to  enlarge 
the  extent  of  the  easement  beyond  the  point  where  he  originally  fixed  it, 
he  cannot  justify  his  encroachment  on  one  side  of  his  privilege  by  show- 
ing that  it  will  not  be  an  encroachment  on  another.  Goddard.,  Ease- 
ments, 276,  311. 

Real  Property — Powers  in  Trust — Domestic  Relations  Law. — A 
testator  in  New  York  constituted  his  executors  guardians  of  the  property 
of  his  minor  children.  The  New  York  Domestic  Relations  Law  consti- 
tutes a  wife  joint  guardian  with  her  husband,  and  restricts  to  the  surviv- 
ing parent  the  right  to  appoint  a  testamentary  guardian.  Held,  though 
the  appointment  as  guardian  was  void,  it  was  valid  as  creating  a  power 
in  trust.     Kellogg  v.  Burdick  (N.  Y.  1907)  80  N.  E.  207.     See  Notes,  p.  410. 

Real  Property — Rule  Against  Perpetuities — Option. — A  leased  land 
to  B  for  thirty  years  with  an  option  to  purchase  for  £1^,2^  at  any  time 
during  the  lease  upon  giving  notice.  An  action  was  brought  for  specific 
performance  of  the  option,  or,  in  the  alternative,  damages  for  breach  of 
contract.  Held,  the  option  was  void  for  remoteness  and  would  not  be 
enforced  by  specific  performance ;  but  damages  at  law  would  be  awarded. 
Worthing  Corporation  v.  Heather  [1906]  2  Ch.  D.  532.     See  Notes,  p.  406. 

Torts — Dangerous  Commodity — Limit  of  Owner's  Absolute  Re- 
sponsibility.— The  plaintiff's  trees  were  injured  by  the  escape  of  gas 
from  the  defendant's  main,  laid  under  the  street.  Held,  the  defendant 
was  not  absolutely  liable,  but  was  only  bound  to  use  care  commensurate 
with  the  danger  of  handling  so  dangerous  a  commodity.  Gould  v.  Winona 
Gas  Co.  (Minn.   1907)   iii  N.  W.  254. 

When  one  maintains  on  his  land  any  dangerous  agency,  which  is 
not  required  for  the  natural  use  of  that  land,  it  is  generally  held  to  be  his 
absolute  duty  to  see  that  it  does  not  injure  anyone  else.  Rylands  v. 
Fletcher  (1868)  37  L.  J.  Ex.  (N.  S.)  161 ;  Shipley  v.  Fifty  Associates  (1870) 
106  Mass.  ig4;Cahill  v.  Eastman  (1872)  i8  Minn.  324;  but  see  contra, 
Losee  v.  Buchanan  (1873)  51  N.  Y.  476.  But  where  the  same  dangerous 
thing  is  acquired  by  one,  not  primarily  to  be  used  by  him  on  his  own  land, 
but  for  the  benefit  of  others,  and  those  others,  by  making  use  of  that 
thing,  thereby  countenance  its  acquisition,  they  cannot  in  justice  hold 
the  one  who  acquires  it  to  the  same  absolute  duty,  but  only  to  care  com- 
mensurate with  the  requirements  of  handling  the  thing  in  question. 
Price  V.  Gas  Co.  (1895)  65  L.  J.  Q.  B.  D.  126;  Blyth  v.  Waterworks  Co. 
(1856)  25  L.  J.  Exch.  212;  Illingsworth  v.  Elect.  Co.  (1894)  161  Mass. 
583.     The  decision  of  the  principal  case  seems,  therefore,  not  to  be  a 
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departure  from  the  rule  of  Rylands  v.  Fletcher,  supra,  but  to  illustrate 
clearly  the  limits  of  the  rule  laid  down  in  that  case. 

Torts — Negligenxe  —  Allurement  to  Children. — The  plaintiff,  a 
small  boy,  was  injured  by  the  shock  from  an  uninsulated  electric  light  wire 
strung  on  a  tree  which  he  was  climbing,  and  which  was  situate  on  a 
street  in  a  crowded  part  of  the  city.  Temple  v.  McCotnb  City  etc.  Power 
Co.  (Miss.  1907)  42  So.  874. 

While  the  doctrine  of  the  turntable  cases,  Pekin  v.  McMahon  (1895) 
154  111.  141;  R.R.  Co.  V.  Stout  (1873)  17  Wall.  657;  Keffe  v.  R.R.  Co. 
(1875)  21  Minn.  207,  is  being  gradually  repudiated,  Barney  v.  Hannibal 
Ry.  (1894)  126  Mo.  372;  Ryan  v.  Tower  (1901)  128  Mich.  463;  Walker  v. 
Potomac  Ry.  Co.  (Va.  1906)  53  S.  E.  113,  the  reason  for  this  revulsion, 
namely  that  the  doctrine  practically  makes  landowners  insurers  of  chil- 
dren, Burdick,  Torts,  467,  and  restricts  them  in  the  use  of  their  land, 
D.  L.  &  W.  Ry.  Co.  v.  Reich  (1898)  61  N.  J.  L.  636,  seems  to  have  no 
application  in  the  principal  case,  as  the  plaintiff  was  not  a  trespasser. 
It  was  for  the  city  to  say  how  its  property  was  to  be  used;  Nelson  v. 
Branford  Co.  (1903)  75  Conn.  548;  Perham'v.  Electric  Co.  (1898)  33  Ore. 
451 ;  and  as  the  boys  must  be  presumed  to  have  been  the  city's  licensees 
unless  the  contrary  were  shown,  Whittleder  v.  Illuminating  Co.  (N.  Y. 
1900)  50  App.  Div.  478;  Daltry  v.  Light  Co.  (1904)  208  Pa.  St.  403,  and 
as  the  defendant  had  reason  to  believe  that  the  city  would  permit  the 
boys  to  play  there,  Anderson  v.  Light  Co.  (1898)  63  N.  J.  L.  387  ;  Daltry  v. 
Light  Co.,  supra,  it  owed  a  duty  to  protect  them  from  the  dangerous 
agency  which  it  controlled.  Denver  Electric  Co.  v.  Simpson  (1895)  21 
Colo.  371. 

Torts — Negi^igence — Liability  of  P.\cker  for  Unwholesome  Food. 
— The  defendant,  a  packer,  had  sold  diseased  ham  in  a  can  to  a  retail 
dealer.  He  resold  it  to  the  plaintiff,  who  became  ill  from  eating  it. 
Negligence  in  packing  was  alleged.  Held,  on  demurrer,  the  complaint 
did  not  state  a  cause  of  action.  Tomlinson  v.  Armour  &  Co.  (N.  J.  1907) 
6s  Atl.  883. 

Vendors  of  dangerous  goods  are  liable  for  failure  to  exercise  care 
commensurate  wath  the  possible  danger.  This  has  been  held  of  dealers 
in  drugs,  George  v.  Skivington  (1869)  L.  R.  5  Ex.  i;  Thomas  v.  Win- 
chester (1852)  6  N.  Y.  397,  food,  Bishop  v.  Weber  (1885)  139  Mass.  411, 
and  explosives,  Wellington  v.  Downer  Oil  Co.  (1870)  104  Mass.  64,  and  of 
manufacturers  generally,  Elkins  v.  McKean  (1875)  79  Pa.  St.  493,  without 
privity  of  contract,  for  a  duty  rests  on  them  independent  of  contract. 
Coughtry  v.  Woolen  Co.  (1874)  56  N.  Y.  124;  Thompson,  Negligence, 
232.  Mere  manual  possession  by  an  intermediate  party,  where  the 
defects  cannot  be  discovered,  does  not  relieve  the  manufacturer  from 
liability  to  the  consumer;  Schubert  v.  Clark  Co.  (1892)  49  Minn.  331;  and 
similarly,  the  purchaser  cannot  be  deemed  to  have  taken  the  risk.  Best 
V.  Flint  (1885)  58  Vt.  543.  While  the  result  of  the  principal  case  appears 
incorrect,  it  has,  however,  been  reached  elsewhere.  Nelson  v.  Armour 
Packing  Co.  (Ark.  1905)  90  S.  W.  288. 

Trusts — Accumul.\tions — Disposition  in  Case  of  Invalid  Direc- 
tion.— A  testator  devised  the  residue  of  his  estate  to  executors  in  trust 
to  pay  the  income  to  his  wife  for  life,  and  directed  that  upon  her  death 
a  part  of  the  residue  should  go  to  a  charitable  corporation  to  be  formed 
by  the  executors  within  two  lives  in  being,  and  declared  that  in  case  the 
gift  to  said  corporation  should  fail,  the  property  should  go  to  X.  The 
wife  perished  with  the  testator,  and  the  A.  Institute  was  subsequently 
formed  as  directed.  Held,  there  was  a  valid  trust  in  the  executors  to 
pay  over  the  fund  to  the  A.  Institute  when  formed,  and  that  the  latter 
was  "presumptively  entitled  to  the  next  eventual  estate"  and  should 
take  all  the  accumulations.  St.  John  v.  Andrews  Institute  for  Girls  (igoj) 
102  N.  Y.  Supp.  808.     See  Notes,  p.  403. 
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Trusts — Creation  by  Parol — Donor  as  Trustee. — Defendant's 
executor  delivered  his  check  to  the  plaintiff  intending  it  as  a  gift  to  her. 
Later  he  took  the  check  saying  he  would  use  it  for  her  and  make  it  earn 
more  money.  Held,  the  check  was  only  a  promise  to  pay,  and  being 
without  consideration,  there  could  be  no  recovery.  Thogniorton  v. 
Grigsby's  Adm'r  (Ky.   1907)  99  S.  W.  650. 

This  was  not  a  gift,  as  there  must  be  a  complete  and  unconditional 
giving  up  of  dominion  over  the  subject-matter.  Gannon  v.  McGuire 
(1899)  160  N.  Y.  476;  Cloyes  v.  Cloyes  (1885)  36  Hun  145;  Thresher  v. 
Dyer  (1897)  69  Conn.  404.  But  if  a  donor  constitutes  himself  a  trustee 
for  his  donee,  no  actual  delivery  is  necessary,  Yokem  v.  Hicks  (1900) 
93  111.  App.  667,  and  if  the  intention  to  create  a  trust  in  the  present, 
Ex  parte  Pye  (181 1)  18  Ves.  140,  and  not  in  the  future,  Ellison  v.  Ellison 
(1802)  6  Ves.  656,  is  clear,  Young  v.  Young  (1880)  80  N.  Y.  422,  technical 
words  creating  a  trust  are  unnecessary.  Alabie  v.  Bailey  (1884)  95  N.  Y. 
206.  It  is  submitted  that  the  expressions  of  the  donor  in  the  principal 
case  evince  an  intention  to  constitute  himself  a  trustee  for  his  beneficiary. 
Though  an  incomplete  gift  will  not  be  turned  into  a  trust  bv  equitv, 
Wadd  V.  Hazelton  (1893)  137  N.  Y.  215,  this  should  not  prevent  a  true 
declaration  of  trust  from  having  its  full  effect.  Smith's  Estate  (1892) 
Tdj.  Pa.  St.  428. 

Waters  and  Watercourses — Private  Right  of  Access  to  Navigable 
Waters — Wharfing  Out. — A  riparian  owner  on  a  bay,  the  foreshore 
of  which  was  owned  by  a  town  under  an  old  colonial  grant,  erected  a  pier 
extending  from  his  upland  about  one  hundred  and  fifty  feet  into  and 
over  the  waters  of  the  bay.  Held,  Hiscock  J.  dissenting,  the  riparian 
owner's  right  of  access  included  the  right  to  wharf  out  as  a  means  of 
completely  and  innocently  enjoying  the  right  of  access.  Trustees  of  the 
Town  of  Brookhavcn  v.  Smith  (1907)  36  N.  Y.  L.  Jour.  No.  145.  See 
Notes,  p.  412. 

Wills — Construction — Nature  of  Estate. — A  testator  devised  land 
to  three  daughters  "and  their  children."  Held,  the  daughters  and  chil- 
dren living  at  the  testator's  death  took  a  joint  fee.  Wills  v.  Foltz  (W.  Va. 
1907)  56  S.  E.  473. 

The  point  decided  here  goes  back,  not  to  the  more  famous  dictum, 
but  to  the  decision  in  Wild's  Case  (1599)  6  Co.  i6b,  17b,  and  to  Gates  v. 
Jackson  (1743)  2  Strange  11 72.  Although  it  is  said  that  a  deed  to  A 
and  his  children,  before  and  after-begotten,  will  give  A  only  a  life  estate, 
remainder  to  the  children,  since  "in  order  to  make  a  valid  conveyance 
none  but  parties  vendees  can  take  a  present  estate,"  Bodine's  Admn'rs  v. 
Arthur  (1890)  91  Ky.  53;  Wager  v.  Wager  (Pa.  1815)  i  S.  &  R.  374,  this 
difficulty  is  obviated  in  devises,  as  the  will  speaks,  by  the  best  authoritv, 
2  Jarman,  Wills  1237,  and  usually,  as  in  the  principal  case,  by  statute, 
W.  Va.  Code,  1906,  §  3142,  from  immediately  before  the  testator's  death. 
I  Stimson,  Am.  Stat.  L.  §  2806.  Since  the  word  "children"  is  prima 
facie  one  of  purchase,  Martin  v.  Martin  (1903)  52  W.  Va.  381,  387,  and 
there  is  nothing  to  rebut  this  presumption  as  to  the  testator's  intention, 
the  case  is  sound.  Fitzpatrick  v.  Fitzpatrick  (1902)  100  Va.  552,  accord. 
The  will  cases  giving  an  exclusive  estate  to  the  parent  and  nothing  to  the 
children  rest  upon  circumstances  showing  a  different  intention  in  the 
testator.  Wallace  v.  Void's  Ex'rs  (Va.  1831)  3  Leigh  258;  Stace  v. 
Bumgardncr  (1892)  89  Va.  418. 

Wills — Interest  on  Annuities. — By  a  will  probated  in  1S78  the  testa- 
tor gave  his  daughter  an  annuity  for  five  years  none  of  which  had  been 
paid  in  1905.  Held,  interest  was  properly  allowed  on  the  amounts  in 
arrears  from  the  date  of  their  maturitv.  Willcox  v.  Willcox  (Va.  1907) 
56  S.  E.  588. 

In  England  interest  is  not  generally  allowed  on  annuities,  Bedford  v. 
Coke  (1750)  I  Dick.  178;  Anon.  (1755)  2  Ves.  Sr.  661;  Booth  v.  Leycester 
(1838)  3  Myl.  &  C.  459;   Jenkins  v.  Briant  (1848)  16  Sim.  272,  as  tending 
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to  prolong  suits  and  cause  delays,  Anderson  v.  Dwyer  (1803)  i  Sch.  & 
Lef.  301,  except  under  exceptional  circumstances:  Booth  v.  Coulton 
(1861)  30  L.  J.  (N.  S.)  Ch.  378:  as  where  delay  in  payment  was  due  to 
the  misconduct  of  the  executor.  Martyn  v.  Blake  (1842)  3  Dr.  &  War. 
125;  In  re  Powell's  Trust  (1852)  10  Hare  134.  When  given  absolutely 
the  annuity  is  payable  for  the  year  following  the  testator's  death,  and 
interest,  when  payable  according  to  these  principles,  begins  to  run  at 
the  end  of  that  year;  but  if  a  sum  is  given  for  life  only,  it  is  a  general 
legacy,  payable  at  the  end  of  the  year;  Bewson  v.  Mattde  (182 1)  6  Mad. 
15;  2  Roper,  Legacies,  2nd  Ed.  172,  and  interest  on  it  will  not  begin  to 
run  until  the  end  of  two  years.  Gibson  v.  Bott  (1802)  7  Ves.  Jr.  89; 
2  Roper,  Legacies,  supra.  In  the  United  States  interest  is  generally 
allowed  on  annuities,  Simmons  v.  Hubbard  (1883)  50  Conn.  574;  Ayer  v. 
Ayer  (1880)  128  Mass.  575;  Corle  v.  Monkhouse  (1890)  47  N.  J.  Eq.  73, 
especially  when  given  for  maintenance.  Cooke  v.  Meeker  (1867)  36  N.  Y. 
15;  Beavers  v.  Jennison  (1847)  11  Ala.  20.  The  English  distinction  as 
to  the  time  from  which  the  interest  runs,  is  generally  adopted  in  this 
country.  Welsh  v.  Brown  (1881)  43  N.  J.  L.  37;  Lawretice  v.  Embree 
(N.  Y.  1855)  3  Bradf.  364;  3  Redfield,  Wills,  3rd  Ed.*  185.  In  Pennsyl- 
vania contrary  to  the  weight  of  authority  interest  runs  from  the  date  of 
the  testator's  death.  Townsend's  Appeal  (1884)  106  Pa.  St.  268.  The 
principal  case  is,  therefore,  correctly  decided. 

Wills — Undue  Influence — Burden  of  Proof. — The  testatrix  made 
her  lawyer  her  executor,  and  trustee  of  a  fund  for  the  benefit  of  a  friend, 
leaving  the  residuary  estate  to  the  grandchildren  of  said  lawyer,  thereby 
excluding  her  husband  and  son;  but  there  was  no  proof  of  actual  undue 
influence.  Held,  that  proof  of  the  confidential  relations  was  sufficient 
to  raise  a  presumption  of  undue  influence.  In  re  Marlor's  Estate  (1906) 
103  N.  Y.  Supp.  161. 

The  apparent  assumption  of  the  court  in  the  principal  case  that  the 
same  rules  of  burden  of  proof  apply  to  testamentary  devises  as  to  gifts 
inter  vivos  is  erroneous.  Parfitt  v.  Lawless  (1812)  L.  R.  2  Pro.  &  Div. 
462;  Matter  of  Spratt  (N.  Y.  1896)  4  App.  Div.  i.  By  the  great  weight 
of  authority  proof  of  confidential  relations  alone  will  merely  raise  a 
suspicion,  which  compels  an  examination  of  the  circumstances  surround- 
ing the  execution  of  the  will,  Barry  v.  Butlin  (1838)  2  Moore  P.  C.  480, 
and  all  the  circumstances  may  be  sufficient  to  give  rise  to  a  presumption 
of  undue  influence.  Matter  of  Smith  (1884)  95  N.  Y.  516;  Boyse  v.  Ross- 
borough  (1857)  6  H.  L.  Cas.  2,  48;  Bancroft  v.  Otis  (1890)  91  Ala.  279. 
Cf.  Marx  v.  McGlynn  (1882)  88  N.  Y.  357,  relied  on  by  the  court  in  the 
principal  case,  which  seems  to  be  modified  by  later  cases.  Matter  of 
Smith,  supra;  Matter  of  Cornell  (1899)  43  App.  Div.  241,  aff'd  (1900) 
163  N.  Y.  608. 
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The  American  Journal  of  International  Law.  A  Quarterly. 
Vol.  I.,  First  Quarter.  January,  1907.  pp.  272  and  Supplement,  88; 
Second  Quarter.  April,  IQ07.  pp.  273-564  and  Supplement,  89-261; 
Washington,  D.  C.     The  American  Society  of  International  Law. 

Again  has  wisdom  been  justified  of  her  children.  The  few  ardent 
spirits  who,  at  the  Lake  Mohonk  Conference  on  International  Arbitration 
in  May,  1905,  founded  the  American  Society  of  International  Law  can 
have  looked  forward  i.o  no  such  vindication  of  their  faith  as  has  been 
afforded  within  the  space  of  two  short  years,  in  the  proceedings  of  the 
first  annual  meeting  of  the  Society  held  in  Washington  a  few  weeks  ago 
and  by  the  two  numbers  of  the  Journal  which  have  now  been  given  to 
the  world.  As  well  those  whose  interest  in  the  movement  was  primarily 
legal  as  those  who  thought  they  saw  in  it  a  powerful  influence  for  the 
promotion  of  the  objects  of  the  Conference  have  cause  for  rejoicing. 
The  doubters  who  questioned  the  need  of  a  Society  of  International  Law 
in  the  new  world  "to  redress  the  balance  of  the  old,"  or  of  an  English- 
speaking  journal  to  voice  its  principles  and  policy,  must  long  since  have 
been  transformed  into  disciples.  The  proceedings  of  the  Society  will 
speak  for  themselves  when  they  come  to  be  published,  but  the  Journal 
is  so  extraordinary  a  product  of  learning  and  energy,  so  ample  in  design, 
so  varied  in  character — so  overwhelming  in  fact — that  it  calls  for  immedi- 
ate notice.  One  feels  that  to  wait  for  a  third  and  a  fourth  number  to 
complete  the  year  would  be  to  invite  the  deluge.  Surely  the  825  folio 
pages  of  the  first  two  numbers  furnish  adequate  material  for  a  preliminary 
review. 

Let  it  be  said  at  once,  then,  that  the  American  Journal  of  hiternational 
Law  is  first  and  foremost  a  legal  periodical.  The  fact  that  eight  of  its 
ten  editors  are  or  have  been  professional  lawyers  and  that  its  managing 
editor  is  the  law  officer  of  the  Department  of  State  at  Washington,  would, 
of  itself,  be  enough  to  insure  this  result.  The  further  fact  that  twelve 
of  the  fourteen  contributors  of  leading  articles  in  the  two  numbers  under 
review  belong  in  the  same  category  is  no  less  significant  of  the  aims  and 
purposes  of  the  new  periodical.  Obviously  it  is  not  to  be  a  speculative 
journal,  treating  indifferently  and  indiscriminately  of  international 
morality  and  international  law,  and  advocating  rules  of  international 
conduct  which  have  no  basis  in  practice,  but  will  take  account  of  the 
present  state  of  the  system  as  actually  administered  in  the  courts  and 
the  foreign  offices  of  civilized  nations,  and  will  seek  the  improvement  of 
this  system  along  the  safe  lines  of  legal  accretion.  This  point  of  view 
is  predominant  in  the  discussions,  from  Mr.  Root's  leading  article  on 
"Popular  Understanding  of  International  Law,"  of  the  first  number,  to 
Mr.  Olney's  paper  on  "The  Development  of  International  Law"  which 
brings  the  discussions  of  the  second  to  a  close. 
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In  the  second  place  the  Journal  is  "American"  only  in  the  sense  that 
it  represents  primarily  the  thought  of  American  jurists.  It  is  not  the 
organ  of  a  distinctively  American  doctrine  of  International  Law,  nor 
will  it  specially  concern  itself  with  those  problems  of  the  law  of  nations 
which  are  local  or  peculiar  to  ourselves.  Though  American  problems 
and  solutions  are  not  neglected — even  those  of  a  somewhat  parochial 
character,  such  as  the  extent  to  which  the  Federal  Government  can  by 
treaty  with  foreign  nations  affect  the  autonomy  of  an  individual  state — 
even  these  are  treated  from  no  narrow  point  of  view  but  recognize  to  the 
full  our  responsibilities  as  members  of  the  international  brotherhood, 
while  most  of  the  discussions  deal  with  topics  that  appeal  equally  to  the 
statesmen  and  jurists  of  foreign  nations. 

In  the  third  place  the  Journal  will  not  be  content  to  expound  the  law 
of  nations  as  it  finds  it,  but  will  have  a  constructive  programme  of  amend- 
ment and  improvement.  This  is  the  "note"  of  the  contributions  of 
Secretary  Root  and  Professor  Moore  in  the  first  number  and  the  burden 
of  the  more  elaborate  discussions  on  International  Arbitration  and  of  the 
paper  by  ex-Secretary  Olney,  previously  referred  to,  in  the  second. 
Finally,  the  Journal  will  deal  primarily  with  topics  of  present  interest 
and  importance.  This  is  evinced  not  only  in  the  papers  on  the  probable 
developments  of  the  coming  Hague  Conference,  but  in  Mr.  Root's  admir- 
able paper  on  the  Japanese  Treaty  and  the  San  Francisco  School  Board, 
in  Mr.  Hollender's  account  of  the  Convention  of  IQ07  between  the  United 
States  and  the  Dominican  Republic,  Mr.  Hershey's  careful  exposition 
of  the  Calvo  and  Drago  Doctrines  and  Judge  Elliott's  elaborate  discussion 
of  the  Doctrine  of  Continuous  Voyages.  Most  of  the  leading  articles  in 
the  two  numbers  before  us  have  been  referred  to  incidentally  in  the  fore- 
going description  of  the  aims  and  purposes  of  the  Journal.  But  the 
record  would  not  be  complete  without  mention  of  Advocate-General 
Davis's  two  valuable  historical  articles,  the  one  on  Dr.  Francis  Lieber's 
Instructions  for  the  Government  of  Armies  in  the  Field  (the  famous 
"General  Orders,  No.  100"),  the  other  on  the  Geneva  Convention  of 
1906,  and  of  Mr.  Robert  Lansing's  learned  Notes  on  Sovereignty  in  a 
State,  which  extends  through  both  numbers  of  the  Journal. 

It  remains  to  be  said  that  the  editorial  comment  (dealing  with  such 
matters  as  the  Algeciras  Conference,  the  Newfoundland  Fisheries,  the 
nature  of  the  [present]  government  in  Cuba,  the  International  Status  of 
Corea,  the  Japanese  situation,  the  new  Immigration  Law,  etc.,  etc.)  is 
varied,  intelligent  and  full  of  information.  Sometimes,  indeed,  as  the 
note  on  Immigration  (7  pp.)  and  that  on  the  Second  Peace  Conference 
of  the  Hague  (9  pp.)  it  assumes  the  proportions  of  a  leading  article.  The 
comment  on  the  last-named  topic  is  especially  interesting  because  of  its 
inclusion  of  the  text  of  the  instructions,  diplomatic  correspondence, 
etc.,  which  led  President  Roosevelt  to  concede  to  the  Tzar  the  privilege 
of  calling  the  Conference. 

Each  number  contains  also  a  full  and  accurate  chronicle  of  interna- 
tional events  with  references  (16  and  33  pp.  respectively),  a  list  of  public 
documents  relating  to  international  law  issued  by  the  various  govern- 
ments of  the  civilized  world,  a  collection  of  judicial  decisions  involving 
questions  of  international  law  (33  and  50  pp.  respectively)  including  all 
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current  decisions  of  importance  (such  as  the  West  Rand  Gold  Mining  Co. 
V.  The  King,  L.  R.  (1905)  2  K.  B.  D.  391,  and  the  great  Scotch  case  of 
Moriensen  v.  Peters,  (1906,  p.  526) — and  finally  there  are  judicious  book 
reviews  and  a  full  list  of  titles  of  current  periodical  literature  of  inter- 
national law.  No,  not  "finally."  Though  the  cup  is  full,  it  will  be  made 
to  run  over.  Each  number  of  the  Journal,  counting  between  250  and 
300  pages  as  above  described,  is  attended  by  a  satellite  of  100  to  200 
pages  more,  in  the  form  of  a  Supplement  of  "Oftkial  Documents,"  such 
as  treaties,  conventions,  protocols,  international  declarations,  and  the 
like.  The  importance  of  this  collection  to  the  student  of  international 
law  and  diplomacy  will  be  apparent  when  it  is  learned  that  it  contains 
the  full  official  text  of  such  documents  of  interest  and  importance  as  the 
agreements  of  Great  Britain  with  France  and  Spain  regarding  Morocco, 
the  "General  Act "  of  the  Algeciras  Conference,  the  two  treaties  of  alliance 
of  Great  Britain  and  Japan,  the  modus  vivendi  of  the  United  States  and 
Great  Britain  respecting  the  Newfoundland  fisheries,  the  conventions  of 
Great  Britain  with  China  and  Thibet  in  1904,  and  the  treaty  of  peace 
between  Russia  and  Japan,  in  the  first  supplement,  and,  in  the  second, 
the  series  of  agreements  between  Japan  and  Russia  and  Japan  and  Corea 
determining  the  international  status  of  the  latter,  the  agreements  of 
Great  Britain,  France,  and  Italy  regarding  Abyssinia,  the  agreement  of 
the  United  States  and  the  Dominican  Republic  with  reference  to  the 
customs  revenues  of  the  latter,  and  the  recent  acts  of  Congress  regulating 
the  Immigration  of  Aliens  and  the  Expatriation  of  American  citizens  and 
their  protection  abroad.  The  value  of  this  collection  of  official  documents 
is  enhanced  by  the  fact  that  the  supplements  are  separately  but  continu- 
ously paged  and  that  they  are  to  be  separately  indexed  in  order  that  the 
original  texts  may  be  bound  by  themselves.  It  only  remains  to  say  that 
the  mechanical  excellence  of  the  Journal  is  equal  to  the  importance  of  the 
publication.  In  the  matter  of  paper,  type  and  press  work  it  is  a  model 
of  what  such  a  work  should  be.  The  numbers  in  hand  have  been  pub- 
lished by  the  American  Society  of  International  Law,  but  the  April 
number  contains  an  announcement  that  the  Journal  will  hereafter  be 
published  for  the  Society  by  Baker,  Voorhis  &  Co.,  of  this  city. 

It  has  seemed  best  to  give  this  preliminary  notice  of  the  new  journal 
the  character  of  a  review  rather  than  a  criticism.  The  publication  is,  of 
course,  not  free  from  faults  but  these  are  negligible  when  set  over  against 
its  merits.  The  first  journal  of  international  law  to  be  published  in  the 
English  language,  it  takes  its  place  at  once  as  the  most  important  journal 
of  its  class  published  in  any  language.  If  the  standard  set  by  the  first 
two  numbers  be  maintained,  the  periodical  cannot  fail  to  exert  a  powerful 
influence  on  the  development  of  the  law  of  nations,  as  well  as  to  stimulate 
the  awakening  interest  of  the  American  people  in  that  important  body 
of  jurisprudence. 

The  Preparation  and  Contest  of  Wills.  By  Daniel  S.  Remsen. 
New  York:    Baker,  Voorhis  &  Co.     1907.     pp.  xli,  839. 

From  everyone  who  has  had  the  pleasure  of  consulting  Mr.  Remsen's 
well-known    and   admirable  "Intestate  Succession  in  New  York,"  this 
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new  work  on  the  preparation  and  contest  of  wills  will  be  sure  of  a  warm 
welcome  at  sight  and  without  need  of  any  recommendation  other  than 
that  furnished  by  the  author's  name.  And  a  careful  examination  of  the 
text  will  fully  confirm  this  feeling  of  confidence. 

The  work  belongs  to  the  useful  class  in  which  a  number  of  more  or 
less  separate  subjects  of  the  law,  usually  treated  each  by  itself,  are  brought 
together  for  the  discussion  of  some  particular  feature  or  aspect  which 
they  have  in  common.  In  the  present  instance  the  author  puts  himself 
in  the  position  of  the  lawyer  when  called  upon  to  advise  concerning  the 
drafting  of  a  proposed  will,  or  the  appropriateness  of  entering  upon  a 
contest  of  the  will  of  a  decedent.  Accordingly,  he  includes  within  his 
field  the  various  kinds  of  wills  and  the  law  relating  to  their  form,  execu- 
tion, construction,  revocation  and  revival;  the  various  classes  of  property 
that  may  be  disposed  of  by  testamentary  instruments;  the  usual  objects 
of  bounty,  and  their  designation;  donees  of  special  character,  such  as 
witnesses,  corporations,  aliens,  etc.;  charitable  and  religious  objects; 
methods  of  giving;  descriptions  of  things,  and  of  the  particular  estates 
or  interests  therein,  which  may  be  disposed  of,  whether  in  possession  or 
expectancy;  the  vesting  of  gifts;  the  rules  relating  to  perpetuities  and 
restraints  on  alienation;  conditions;  lapse;  trusts;  powers;  the  manage- 
ment and  settlement  of  estates;  executors,  trustees  and  guardians;  the 
law  relating  to  contests  of  wills,  and  a  great  variety  of  other  subjects 
such  as  taxation,  conflict  of  laws,  intestacy,  forgery,  competency  and 
privilege  of  witnesses,  etc.  All  of  these  are  here  discussed  with  reference, 
and  only  with  reference,  to  their  bearing  on  the  main  purpose  of  the 
work,  namely,  "to  aid  the  legal  profession  when  called  upon  to  advise  in 
the  planning,  preparation  and  contest  of  wills."  Indeed  there  is  one 
other  important  end  that  will  also,  though  not  in  terms  mentioned  by 
the  author,  be  equally  well  served  as  those  which  he  enumerates,  that  is, 
to  aid  in  the  proper  construction  of  wills  already  drawn,  when  the  lawyer's 
advice  is  sought  not  with  a  view  to  a  possible  contest,  but  merely  for 
the  practical  purpose  of  determining  the  proper  course  to  be  pursued  by 
executors  or  trustees  in  duly  performing  the  duties  imposed  upon  them. 
And  in  pursuance  of  the  general  plan  of  the  work,  there  are  also  included 
chapters  of  great  value  dealing,  along  original  and  very  practical  lines, 
with  preliminary  considerations,  the  planning  of  testamentary  schemes, 
and  the  taking  of  instructions.  The  text  proper  is  followed  by  a  digest 
of  statutes  of  the  several  States  and  territories  and  of  Great  Britain  and 
Ireland  and  certain  British  possessions,  and  by  a  collection,  occupying 
more  than  three  hundred  pages,  of  Plans  and  Extracts  from  wills  hereto- 
fore admitted  to  probate  in  various  jurisdictions  which  are  "believed  to 
be  specimens  of  the  best  testamentary  writing,"  and  are  "drawn  from 
actual  wills  prepared  by  the  best  legal  talent."  As  an  illustration  of  the 
painstaking  care  given  to  the  preparation  of  the  entire  work,  it  is  of 
interest  to  note  that  "with  a  view  of  adding  to  the  value  of  such  extracts 
they  have  been  submitted  in  proof  to  counsel  of  the  various  estates  and 
other  interested  persons  for  suggestive  criticism  in  the  light  of  the  admin- 
istration of  each  estate." 

Nor  are  these  features  the  only  additions  to  the  text  of  the  work 
itself.     For  charts  of  practical  value  are  furnished,  showing  degrees  of 
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consanguinity;  the  vesting  of  estates  given  by  will;  and  a  detailed  classi- 
fication of  testamentary  gifts.  There  are  also  exhaustive  tables  showing 
survivorship  under  all  contingencies  among  a  number  of  beneficiaries, 
classification  of  powers,  etc.,  and  the  book  is  provided  with  the  usual 
table  of  cases  cited;  and  table  of  contents;  and  a  full  and  satisfactory 
index. 

A  careful  examination  of  this  book  has  failed  to  suggest  anything  in 
the  way  of  adverse  criticism.  Here  and  there  there  are  particular  points 
on  which  it  would  have  been  satisfactory  to  have  the  benefit  of  a  some- 
what more  complete  statement  of  the  learned  author's  views,  though  he 
has  probably  acted  wisely  in  keeping  the  text  strictly  within  the  limits 
adopted.  One  of  these  points  is  as  follows:  In  discussing  (page  312) 
special  provisions  covering  the  event  of  simultaneous  death  of  testator 
and  some  other  beneficiary,  the  author  mentions  with  approval  the  plan 
of  creating  a  trust  for  some  other  person  or  persons  (being  those  whom 
testator  would  wish  to  provide  as  alternatives  to  the  one  whom  he  would 
first  desire  to  benefit),  on  such  terms  and  conditions  that  if  the  favored 
beneficiary  should  in  fact  survive  testator  the  trust  for  others  should 
then,  or  shortly,  terminate,  so  that  the  property  might  then  pass  to  the 
favored  beneficiary.  It  would,  in  this  connection,  be  very  gratifying 
to  have  Mr.  Remsen's  views,  for  or  against,  concerning  another  method 
sometimes  adopted,  namely,  the  plan  of  leaving  the  property  in  trust 
for  the  favored  beneficiary,  A,  for  A's  life,  if  A  survives  testator,  and 
then  all  of  it  (or,  if  desired,  any  part  of  it  that  may  not  then  have  been 
consumed  by  A)  to  B,  and  if  A  does  not  survive  testator  then  to  B  at 
testator's  death.  Under  such  a  provision  it  has  been  suggested  that  the 
difficulties  in  the  way  of  determining  (in  case  of  the  death  of  testator  and 
A  in  a  common  calamity),  which  of  them  in  fact  survived  the  other, 
would  at  least  be  greatly  reduced,  on  the  ground  that  whichever  survived 
in  fact,  the  property,  by  the  time  the  question  could  arise,  would  in  any 
event  then  belong  to  B;  while  if  no  such  common  calamity  occurred,  and 
A  survived  testator,  A  would  then,  as  proposed,  enjoy  the  benefit  of  the 
trust  for  life,  and  would  be  succeeded,  as  also  proposed,  by  B,  or  some  other 
specified  substitute.  There  is  no  intention  of  discussing  here  the  merits 
or  demerits  of  the  plan  thus  sometimes  adopted,  and  it  is  not  at  all  by 
way  of  criticism  of  the  book  that  the  point  is  suggested  as  possibly  worthy 
of  brief  treatment  in  a  future  edition. 

The  entire  work  shows  every  evidence  of  careful  planning  and  pains- 
taking, intelligent  and  successful  execution,  and  may  be  unreservedly 
commended. 

History  of  Roman  Private  Law.  Part  1:  Sources.  By  E.  C. 
Clark,  LL.  D.,  Regius  Professor  of  Civil  Law  in  the  University  of  Cam- 
bridge. University  Press.  New  York:  G.  P.  Putnam's  Sons.  1906. 
pp.  168. 

Professor  Clark's  "History"  will  undoubtedly  be  a  work  of  great 
value.  Not  only  is  he  a  competent  and  painstaking  investigator  of  the 
sources,  but  he  is  also  familiar  with  the  recent  literature  of  Roman  legal 
history,  in  Italy  as  well  as  in  Germany  and  France.      To  continental  as 
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to  English  students  he  himself  has  long  been  favorably  known  by  his 
"Early  Roman  Law:    Regal  Period." 

The  little  volume  under  consideration  is  practically  an  extended 
preface  to  the  forthcoming  work.  The  author  explains  what  we  have  in 
the  way  of  material  for  Roman  legal  history,  and  indicates  what  it  is 
worth.  His  review  extends  from  the  fragmients  of  alleged  "royal  laws" 
to  the  law  books  of  Justinian.  In  fact,  it  overruns  the  latter  limit  by 
nearly  a  century,  since  it  contains  a  note  on  Isidore's  "Origines"  and 
"  DifTerentias  Verborum "  (p.  96).  It  includes  the  Roman  historians, 
poets,  philologists,  and  antiquarians  as  well  as  the  Roman  lawyers. 

In  his  estimate  of  the  degree  of  probability  with  which  the  earlier 
history  of  Roman  institutions  can  be  reconstructed.  Professor  Clark  takes 
defensible  middle  ground  between  the  uncritical  credulity  which  obtained 
a  century  ago  and  the  nihilism  of  Professor  Pais.  As  against  Pais,  he 
holds  that  the  XII  Tables  were  really  submitted  to  and  accepted  by  the 
Roman  town-meeting,  and  that  the  portions  which  have  come  down  to 
us  are  substantially  genuine. 

To  the  student  of  substantive  Roman  law.  Professor  Clark's  "Tables 
of  Juristic  Writers"  (pp.  156-163)  will  doubtless  prove  the  most  useful 
part  of  the  present  volume.  In  these  he  gives  a  list  of  all  the  jurists 
whose  names  have  been  preserved,  arranged,  as  nearly  as  their  dates  can 
be  determined,  in  chronological  order,  from  Cato  Minor,  who  flourished 
in  the  first  half  of  the  second  century  b.c,  down  to  Modestinus,  who 
wrote  in  the  fourth  and  fifth  decades  of  the  third  century  of  our  era. 
The  use  of  these  tables — which  is  facilitated  by  the  full  index  at  the  end 
of  the  volume — is  strongly  to  be  recommended  to  all  who  attempt  to 
use  that  great  repository  of  Roman  case-law,  the  Digest  of  Justinian; 
for,  as  Professor  Clark  justly  observes: 

"The  fact  that  each  extract  gives  us  prima  facie  contemporary  law 
suggests  a  somewhat  more  historical  method  than  has  been,  1  think, 
always  employed,  in  discussing  certain  well-known  difficulties  of  the 
Digest — a  method  in  which  may  possibly  be  found  the  explanation  for 
many  of  the  so-called  'antinomies'  which  Justinian's  compilers  left — 
sometimes  perhaps  introduced — in  Roman  law.  The  apparent  contra- 
diction of  passages,  made  artificially  synchronous  by  that  Emperor, 
becomes  at  least  more  explicable  if  we  remember  that  in  one  author — 
say,  Brutus  or  Manilius — may  be  given  the  first,  and  in  another— say, 
Modestinus — the  last  stage  of  four  hundred  years'  progressive  develop- 
ment." (pp.  Qg,  100). 

To  indicate  the  justice  of  Professor  Clark's  suggestion,  let  us  imagine 
that  we  possessed  an  official  digest  of  English  common  law  and  equity, 
made,  say,  on  the  initiative  of  James  1.  Let  us  suppose  that  this  digest 
was  made  up  of  extracts  from  the  Plea  Rolls,  the  Year  Books,  the  pro- 
ceedings in  Chancery,  etc.,  and  from  such  writers  as  Bracton,  Littleton 
and  Coke.  Let  us  suppose,  further,  that  the  source  from  which  each 
extract  was  taken  was  carefully  indicated.  Let  us  assume  that  the 
compilers,  proceeding  on  the  general  theory  that  nothing  which  was 
antiquated  was  to  be  included — that  the  digest  was  to  represent  the  law 
existing  in  their  time — had  not  infrequently  altered  the  wording  of  ex- 
tracts in  accordance  with  their  ideas  of  existing  law,  but  that  their  methods 
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of  bringing  the  extracts  up  to  date  had  been  rather  superficial  and  mechan- 
ical. Let  us  conceive,  if  we  can,  that  when  later  generations  found 
"antinomies"  in  this  official  digest,  commentators  and  courts,  instead  of 
applying  the  historical  method  of  interpretation  had  undertaken  to 
explain  away  the  contradictions  by  "distinguishing"  or  otherwise  recon- 
ciling the  contradictory  passages.  Under  such  circumstances,  the  justice 
of  such  a  suggestion  as  Professor  Clark  makes  in  the  sentences  above 
cited  would  be  self-evident. 

It  is  hardly  necessary  to  say  that  our  imaginary  parallel  is  far  from 
exact  in  its  details;  but  it  gives  a  substantially  correct  idea  of  the  nature 
of  Justinian's  Digest  and  indicates  the  necessity  of  applying  to  its  study 
the  historical  method.  It  would,  however,  be  unfair  to  European  juris- 
prudence to  assume  that  this  method  of  dealing  with  antinomies  is  un- 
known, or  little  used.  One  need  only  examine,  for  instance,  Windscheid's 
"Pandects,"  particularly  the  footnotes,  to  see  that  he  has  used  it  freely. 

It  is  to  be  hoped  that  Professor  Clark's  remaining  volume,  or  volumes, 
may  soon  be  given  to  the  world. 

Principles  of  the  English  Law  of  Contract.  By  Sir  William 
R.  Anson,  Bart.,  D.  C.  L.  Eleventh  English  Edition.  Second  American 
Edition.  By  Ernest  W.  Huffcut.  New  York:  Oxford  University 
Press,  American  Branch.     1906.     pp.  li,  462. 

The  well-known  ability  for  clear  thinking  and  for  precise  and  accurate 
expression  of  Ernest  W.  HufTcut,  late  Dean  of  the  Cornell  University 
College  of  Law,  are  a  sufficient  guaranty  that  any  work  which  he  might 
do  in  the  line  of  a  treatise  on  law  topics  would  be  of  a  very  high  order. 
His  notes  in  the  second  American  edition,  in  connection  with  the  text 
of  the  eleventh  English  edition,  of  Mr.  Anson's  volume  on  the  law  of 
contract,  bear  out  Mr.  Huffcut's  established  reputation  in  those  regards. 
Within  the  scope  of  the  limitations  set  for  himself  by  the  American  editor, 
to  wit,  "to  keep  the  editorial  work  within  a  compass  suitable  for  an  ele- 
mentary text,"  the  "American  notes"  are  useful  and  creditable. 

With  regard  to  the  "elementary  text"  of  Mr.  Anson's  eleventh  Eng- 
lish edition,  while  one  should  not  perhaps  complain  that  the  text  is  only 
what  it  claims  to  be,  namely,  "elementary,"  nevertheless  one  may  regret 
that  there  was  not  a  little  more  of  the  scientific  analysis  of  principles  and 
of  the  application  of  logical  deduction  applied  to  various  portions  of  the 
text.  It  might  be  said  that,  if  the  law  is  a  science,  it  is  important,  even 
in  a  work  which  describes  itself  as  "elementary,"  that  a  treatise  upon  it 
should  at  all  times  deal  with  the  elementary  principles  in  a  scientific, 
reasoning,  and  logical  manner.  Of  course,  the  purpose  of  publishing  an 
"elementary  text"  on  such  a  subject  must  be  to  guide  the  first  steps  of 
the  student  of  law  in  this  subject,  and  to  enable  him  to  get  clearly  in 
mind  the  fundamental  principles  applicable  thereto,  This  being  so,  it  is 
certainly  vital  that  such  principles  be  stated  soundly  and  that  they  be 
stated  with  entire  accuracy  and  precision.  Misapprehensions  implanted 
in  the  mind  of  the  student  at  the  early  stage  of  his  course,  contemplated 
by  such  a  work,  are  almost  if  not  entirely  ineradicable.  The  evil  effects' 
of  a  mistaken  idea  at  the  outset  are  far  reaching.     The  student  will  find 
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it  exceedingly  difficult  to  unlearn  the  first  knowledge  which  he  has  ac- 
quired along  a  given  line.  Inaccuracies  submitted  to  practitioners  or 
older  students  are  not  so  detrimental.  Therefore,  in  an  "elementary 
work,"  we  have  a  right  to  look  for  the  greatest  accuracy  and  the  greatest 
clearness  of  statement. 

Some  of  the  inaccuracies  in  the  English  text  are  cured  by  the  excellent 
notes  of  Mr.  Huflfcut  but  there  are  others  to  which  attention  may  be 
called. 

The  injury  which  might  flow  for  example  from  such  a  statement  as 
that  contained  on  page  78  that  "some  simple  contracts  must  be  in  writ- 
ing," is  very  large.  In  the  first  place  it  is  to  be  said  that  there  are  no 
such  contracts.  There  is  no  class  of  contracts  in  our  law  which  could  be 
designated  "written  contracts."  The  statement  in  the  text  above 
referred  to  is  only  a  repetition  in  different  phraseology  of  a  sub-division 
contained  in  the  analysis  of  the  work  printed  on  page  XII.,  at  the  bottom 
thereof,  as  "simple  contracts  required  to  be  in  writing."  The  Statute  of 
Frauds,  which  is  referred  to  here,  does  not  require  the  contracts  which  it 
enumerates  to  be  in  writing,  but  only  that  they  can  only  be  proved  by 
evidence  in  writing,  and  that  is  vastly  different.  If  the  contracts  them- 
selves were  required  to  be  in  writing,  then,  unless  the  contract  when  it 
was  made  were  put  in  writing,  it  would  be  unenforcible.  The  effect  of 
the  decisions  on  the  other  hand  is  that,  if  sufficient  evidence  in  writing 
of  the  terms  of  the  contract  contemplated  by  the  statute  is  obtained  at 
any  time,  before  going  to  trial,  such  written  memorandum  may  be  used 
as  evidence  and  the  Statute  of  Frauds  will  be  complied  with.  The 
decision  in  the  leading  case  of  Rann  v.  Hughes,  discountenancing  the 
erroneous  views  expressed  in  the  case  of  Pillans  v.  Van  Mierop,  should 
have  set  at  rest  for  all  time  not  only  the  question  as  to  whether  there 
were  any  such  class  of  contracts  as  "written  contracts,"  but  should  also 
have  made  law  teachers  and  law  writers  very  careful  not  to  use  any 
expressions  which  could  be  misleading  on  the  point,  and  also  to  explain 
clearly  that,  even  under  the  Statute  of  Frauds,  there  was  no  such  class, 
and  that  the  Statute  of  Frauds,  in  providing  in  substance  that  certain 
contracts  therein  enumerated  must  be  proved  by  written  evidence,  did 
not  provide  by  implication  that,  if  these  contracts  were  in  writing,  other 
requirements  of  an  enforcible  contract  could  be  dispensed  with,  as,  for 
example,  consideration.  It  is  no  answer  to  this  to  say  that,  in  the  text 
on  page  78,  the  discussion  of  the  question  might  clear  up  any  misappre- 
hension arising  under  the  heading  of  the  section.  It  might  or  it  might 
not,  and  in  any  case  the  heading  is  incorrect  and  states  something  that 
is  not  true,  and  therefore  leads  to  possible  error. 

In  the  discussion  in  the  text,  some  so-called  "considerations"  are 
spoken  of  as  "unreal  considerations,"  and  the  English  writer  pronounces 
them  as  invalid.  If  they  are  not  considerations,  they  should  not  be 
called  such.  It  is  a  contradiction  in  terms  to  speak  of  something  as  an 
"unreal  consideration."  In  dealing  with  this  kind  of  "consideration," 
the  English  author  gives  several  examples  of  the  same,  as  that  "a  promise 
to  pay  money  in  consideration  of  a  promise  to  discover  treasure  by  magic, 
to  go  around  the  world  in  a  week,  or  to  supply  the  promissor  with  a  live 
pterodactyl,  would  be  void  for  unreality  in  the  consideration  furnished." 
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This  seems  also  to  be  an  example  of  the  aforementioned  failure  of  the 
writer  to  closely  analyze  certain  doctrines,  and  certain  cases.  It  is 
apprehended  that  the  true  reason  why  there  are  not  contracts  in  such 
cases  as  those  given  by  the  author  is  not  that  the  alleged  "considerations" 
are  "unreal,"  but  that  the  parties  never  intended  to  make  a  contract. 
Their  expressions  must  be  deemed  to  have  been,  as  remarked  in  one  case, 
"a  frolic  and  a  banter."  Unless  this  principle  is  invoked,  it  is  hard  to  see 
why  the  parties  should  not  be  bound  by  their  promises,  assuming  that 
they  were  of  age  and  of  sound  mind. 

Instead  of  agreeing  with  the  decision  in  the  case  of  IVhite  v.  Bluett, 
23  L.  J.  Exch.,  36,  as  the  author  does  on  page  108,  it  would  probably 
have  been  sounder  to  say  that  the  decision  was  not  correct.  Unques- 
tionably, the  son  had  a  right  to  bore  his  father  if  he  chose  in  the  matter 
of  money,  and  if  he  refrained  from  doing  so,  it  might  be  well  said  that 
he  was  surrendering  a  legal  right,  and  surely  the  right  which  he  was 
surrendering  would  not  be  "too  vague"  for  a  jury  to  determine  in  respect 
of  the  fact  of  its  surrender.  Again,  it  seems  that  the  author's  approval 
of  the  decision -in  the  case  of  Jones  v.  Ashburnham,  4  East  455,  is  mislead- 
ing or  might  be  to  students.  The  plaintiff  did  show  a  damage  to  himself 
in  his  forbearance,  and  the  fact  that  there  was  no  fund  from  which  he 
could  collect  a  judgment  was  entirely  immaterial.  Further,  it  did  not 
appear  that  there  was  no  person  in  rerum  natura  liable  to  suit.  There 
could  have  been  an  administrator  of  the  estate  appointed  for  the  very 
purpose  of  bringing  suit  against  him. 

The  discussion  of  the  decision  in  Lampleigh  v.  Brathwait,  on  page  128, 
would  not  very  much  clear  up  the  matter  for  the  student  reading  this 
"elementary  text."  Were  it  not  for  the  discussion  on  the  page  men- 
tioned, the  student  might  have  gotten  the  sound  view  of  the  question 
involved  in  that  case  and  similar  cases  from  a  remark  made  by  the  author 
"in  passing"  on  page  126.  The  point  dealt  with  is  the  point  of  some  old 
cases,  that  where  goods  were  delivered  or  services  rendered  upon  request, 
and  subsequently  to  the  delivery  of  the  goods  or  the  performance  of  the 
services,  a  promise  is  made  by  the  party  requesting  to  pay  for  them,  the 
promise  may  be  considered  to  revert  to  the  request  and  be  coupled  with 
it,  and  recovery  be  had  upon  the  promise.  Such  decisions,  involving  as 
they  did  the  fiction  of  relation,  were  unsound  and,  we  think,  pretty 
generally  recognized  at  this  day  to  have  been  unsound.  It  seems  equally 
clear  that  at  the  present  time  the  way  in  which  such  a  case  would  be  dealt 
with,  would  be  this: — the  rendition  of  services  or  the  delivery  of  goods 
upon  request,  would  raise  an  implied  promise  on  the  part  of  the  party 
requesting  to  pay  the  reasonable  or  market  value.  If  there  were  no 
subsequent  promise,  the  reasonable  or  market  value  would  be  the  amount 
recovered.  If  the  subsequent  promise  is  given  then  such  promise  may 
be  used  as. evidence  of  two  things:  (a)  that  the  party  requesting  intended 
to  pay  when  he  made  the  request;  and  (b)  that  the  amount  which  he 
subsequently  promises  to  pay  is  indicative  of  what  he  thought  the  rea- 
sonable or  market  value  of  the  goods  or  services  might  be. 

Again,  on  page  163  of  the  text,  the  subject  of  the  misuse  of  expressions 
by  the  parties  to  an  alleged  contract  is  treated  inconsistently  in  two 
places.     Under  the  head  of  "mistake  of  expression,"  the  author  states 
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that,  where  the  parties  make  use  of  mistaken  expressions  they  may  be 
allowed  to  explain  them;  later,  on  the  same  page,  he  says  "and  though 
the  terms  may  not  express  what  he  intended  them  to  express,  his  failure 
to  find  words  appropriate  to  his  meaning  is  not  mistake;  if  it  were  so,  a 
contract  would  be  no  more  than  a  rough  draft  of  the  intention  of  the 
parties  to  be  explained  by  the  light  of  subsequent  events  and  corrected 
by  the  court  and  jury."  The  latter  statement  is  sound.  The  former 
statement  is  only  sound  when  it  is  applied  to  mutual  mistakes.  This 
should  have  been  so  stated  by  the  author. 

We  might  go  on  with  further  instances,  but  after  all  has  been  said  the 
fact  remains  that  Mr.  Anson's  work  on  the  law  of  contracts  has  been  of 
great  service  to  students  and  the  profession,  and  deserves  for  the  most 
part  high  praise.  Perhaps  it  is  not  too  much  to  say,  however,  that  it  is 
not  above  criticism.  The  present  edition  with  the  American  notes  is  a 
valuable  volume,  and,  if  used  with  some  degree  of  care,  a  very  serviceable 
one. 

Supplement  to  Snyder's  Annotated  Interstate  Commerce  Act 
AND  Federal  Anti-Trust  Laws.  By  William  L.  Snyder.  New 
York:  Baker,  Voorhis  &  Company.     1906.     pp.  xl.  178. 

In  what  should  be  a  very  useful  digest  Mr.  Synder  has  given  the  text 
of  some  of  the  more  important  Acts  of  Congress  passed  in  1906,  the  acts 
included  being  those  more  directly  affecting  interstate  commerce.  Special 
attention  is  given  the  Railway  Rate  Bill  amending  the  Commerce  Act 
and  the  Elkins  Act,  and  in  addition  the  text  of  the  Employers'  Liability 
Bill,  Pure  Food  Bill,  Meat  Inspection  Bill  and  Jewelers'  Liability  Bill  is 
set  forth.  The  judicial  decisions  bearing  on  the  subjects  treated,  rendered 
after  the  publication  in  July,  1Q04,  of  the  work  to  which  this  is  a  supple- 
ment, are  also  given,  the  more  important  with  considerable  detail  and 
lengthy  quotations.  In  addition,  a  few  pages  are  devoted  to  a  considera- 
tion of  the  anti-trust  laws  of  the  different  states. 

The  forty  pages  devoted  to  the  Introduction  are  of  no  particular 
value  in  a  law-book,  although  they  might  well  do  for  a  magazine  article, 
but  the  remainder  of  the  book  is  well  prepared,  the  work  of  the  publishers 
being  especially  well  done.  The  lawyer  in  active  practice  will  fmd  much 
to  interest  him  in  a  perusal  of  this  work,  and  will  find  a  constantly  growing 
need  for  this  or  a  similar  treatise. 

A  History  of  Diplomacy  in  the  International  Development  of 
Europe.  By  David  Jayne  Hill.  New  York:  Longmans,  Green  & 
Co.  Six  Volumes.  Vol.  I.,  The  Struggle  for  Universal  Empire.  1905. 
pp.  xxiii,  481.  Vol.  II,  The  Establishment  of  Territorial  Sovereignty. 
1906.  pp.   XXV,  663. 

The  first  two  volumes  of  the  extensive  work  planned  by  Dr.  Hill  form 
merely  an  introductory  study,  a  preface  to  the  period  at  which  we  are 
accustomed  to  regard  diplomacy  as  having  arisen.  As  the  author  says, 
these  two  volumes,  "The  Struggle  for  Universal  Empire"  and  "The  Es- 
tablishment of  Territorial  Sovereignty,"  "may  be  regarded  as  indicating 
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the  foundations  of  modern  diplomacy.  They  trace  the  tragic  history 
of  the  rise  and  conflict  of  two  great  international  institutions,  the  Empire 
and  the  Papacy,  the  defeat  of  their  ambitions,  and  the  development  of 
modern  national  states." 

The  necessity  for  such  an  extensive  foundation  becomes  evident  when 
we  consider  Dr.  Hill's  idea  of  diplomacy.  "It  is  a  noteworthy  fact," 
he  says  in  the  preface  to  the  first  volume,  "that  no  general  history  of 
European  diplomacy  exists  in  any  language.  A  history  of  diplomacy 
properly  includes  not  only  an  account  of  the  progress  of  international 
intercourse,  but  an  exposition  of  the  motives  by  which  it  has  been  inspired 
and  the  results  which  it  has  accomplished.  But  even  this  statement 
does  not  fully  express  the  scope  of  such  a  history:  for  an  intelligent  dis- 
cussion of  the  subject  must  include  also  a  consideration  of  the  genesis  of 
the  entire  international  system  and  of  its  progress  through  the  successive 
stages  of  its  development."  It  is  this  genesis  and  progress  of  the  interna- 
tional system  up  to  the  point  where  it  appears  and  is  recognized  as  a 
system,  that  is,  from  the  Barbarian  invasions  and  the  splitting  up  of 
the  Empire  to  the  Peace  of  Westphalia  in  1648  with  its  definite  recognition 
of  the  independent  rights  and  powers  of  the  states,  that  is  traced  in  these 
two  volumes. 

In  thus  going  back  "to  the  real  point  of  origin"  and  tracing  the  subse- 
quent development  of  these  elements  which  have  resulted  in  the  consti- 
tution and  organization  of  international  law  and  usage  into  a  system, 
there  is  the  distinct  purpose  of  dispelling  "the  illusion  that  the  present 
relations  of  civilized  states  are  fortuitous,  arbitrary,  or  changeable  at 
will."  No  better  conception  of  the  author's  notion  of  the  character  of 
the  relations  of  states  can  be  given  than  by  citing  his  own  words.  "It  is 
true  that  force  has  been  a  determining  element  in  the  conflicts  of  nations, 
as  it  is  in  the  maintenance  of  civil  order  within  the  State;  but  it  is  not 
mere  aimless  or  undirected  force  that  has  produced  the  present  interna- 
tional system.  On  the  contrary,  it  is  due  to  the  gradual  perception  of 
the  conditions  on  which  human  governments  can  be  permanently  based. 
It  is  the  result  of  reasoned  policy  and  deliberately  formed  conventions  in 
restraint  of  force, — the  triumph  of  statesmanship  and  diplomacy,  not 
shaped  and  determined  by  military  action,  but  controlling  the  movements 
of  armies  and  navies  whose  coercive  powers  are  put  in  action  only  by 
decisions  reached  after  deliberation  at  the  council  board."     (I.  IX.) 

It  will  be  interesting  to  see  whether  in  the  subsequent  volumes  Dr. 
Hill  can  demonstrate  the  truth  of  his  idea  that  "diplomacy  brings  into 
prominence  in  its  plenitude  the  psychological  element,  the  constructive 
value  of  human  plan  and  purpose."  Certain  it  is  that  in  the  two  volumes 
which  have  thus  far  appeared  there  is  little  evidence  of  any  man  or  group 
of  men  "grasping  the  conditions  of  a  situation  in  which  vast  combina- 
tions of  force  may  be  thwarted  by  other  combinations,  and  the  interests 
of  a  nation,  or  of  civilization  itself,  secured  by  a  sound  policy."  The 
triumph  of  the  statesman  so  far  as  these  volumes  are  concerned,  is  but  a 
prospect;  they  are  much  rather  the  record  of  successful  force,  of  violence 
and  war.  In  these  two  volumes  we  find  a  brilliant  presentation  of  the 
history  of  Europe,  with  little  more  attention  to  diplomacy  and  diplomatic 
negotiations  than  would  be  contained  in  any  general  history  of  the  period 
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of  a  like  extent.  The  fall  of  the  Roman  Empire  through  the  invasions 
of  the  Barbarians,  the  revival  of  the  Empire  of  the  West  under  the  Franks 
and  their  connection  with  the  Church  as  it  came  to  be  established  under 
the  Popes  at  Rome,  the  Empire  of  the  Carolingians  and  its  decay,  the 
establishment  of  the  Holy  Roman  Empire  of  the  German  Nation  and  the 
Conflict  of  Empire  and  Papacy  are  the  subjects  dealt  with  in  the  first 
half  of  volume  one,  and  it  is  not  till  the  Italian  cities  are  considered  that 
we  come  to  any  consideration  of  diplomacy  proper.  Even  so  the  chapter 
devoted  to  the  Development  of  Italian  Diplomacy  is  largely  a  record  of 
the  purely  political  aims  and  ambitions  of  Innocent  1 1 1,  to  build  up  a  tem- 
poral power  and  the  struggle  with  Frederick  II.;  but  out  of  the  critical 
position  in  which  the  Italian  cities  were  left,  grew  the  need  "to  know  the 
intentions  of  one's  neighbor,  to  defeat  his  hostile  designs,  to  form  alliances 
with  his  enemies,  to  steal  away  his  friends,  and  to  prevent  his  union  with 
others"  (I,  359),  and  so  diplomacy  became  a  system,  following  the  methods 
of  Venice,  "the  school  and  touchstone  of  ambassadors,"  a  system  of  in- 
trigue and  espionage,  of  plot  and  counter-plot. 

The  first  volume  closes  with  a  view  of  the  rise  of  national  monarchies 
and  the  consolidation  of  royal  power.  The  struggle  for  universal  empire 
resulted  in  the  creation  of  independent  states  and  the  second  volume  traces 
the  processes  by  which  their  complete  independence  of  all  external  con- 
trol and  their  complete  internal  supremacy  were  secured.  "In  the  earlier 
period  the  political  history  of  Europe  consisted  chiefly  in  the  develop- 
ment and  conflict  of  two  opposing  policies  rooted  in  different  concep- 
tions of  the  imperial  idea;  but  in  that  which  we  are  now  to  traverse  the 
field  is  occupied  by  the  conflicts  of  national  states,  first  for  coherence, 
then  for  expansion"  (I  I ,  VI I .).  In  this  volume,  too,  we  must  not  have  in 
mind  "the  modern  accessories  of  organized  chancelleries  and  permanent 
missions,"  for  "the  essence  of  diplomacy  does  not  lie  in  the  character 
of  its  organs  or  of  its  forms  of  procedure.  Intrinsically  it  is  an  appeal 
to  ideas  and  principles  rather  than  to  force,  and  may  assume  a  great  vari- 
ety of  specific  embodiments"  (I,  V-VI.). 

The  conflicts  are  first  of  France  and  England  in  the  Hundred  Years' 
War,  then  of  France  with  Burgundy,  the  result  of  which  was  the  firm 
establishment  of  France  as  a  great  national  state  which  soon  entered  into 
rivalry  with  the  Empire  and  the  Papacy  for  supremacy  in  Italy.  The 
supremacy  of  the  Hapsburg  power  under  Charles  V.  seemed  for  a  time 
to  threaten  the  existence  of  the  independent  national  states  that  had 
arisen,  but  the  failure  of  Charles  to  secure  religious  unity  resulted  ulti- 
mately in  the  establishment,  as  a  consequence  of  the  Reformation,  of 
independent  Protestant  states,  thus  completing  the  disruption  of  Empire 
and  Papacy  and  producing  the  final  elements  necessary  for  the  composi- 
tion of  the  modern  state-world.  It  is  out  of  these  elements,  following  the 
example  set  by  Italy,  that  there  has  grown  the  diplomacy  of  modern 
times,  as  the  ultimate  cause  of  which  Dr.  Hill  assigns  the  rivalry  of  sover- 
eign states. 

In  the  Peace  of  Westphalia — an  account  of  which  closes  this  volume — 
the  recognition  of  the  modern  state  world  and  its  diplomatic  methods 
were  secured,  and  the  succeeding  volumes  will  doubtless  contain  a  greater 
proportion  of  "diplomacy"  and  less  of  general  history. 
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It  is  a  tremendous  task  that  the  author  has  undertaken  and  the  style, 
method  and  material  of  the  first  two  volumes  give  ample  ground  for 
unusual  praise.  The  very  great  value  of  the  work  has  already  been 
clearly  demonstrated,  and  these  two  volumes  alone  would  be  quite  suffi- 
cient to  give  their  author  a  high  place  as  a  historian.  His  large  practical 
experience  in  the  field  of  which  he  writes  must  prove  of  even  greater 
value  in  succeeding  volumes. 

Reviews  to  Follow: 

Studies  in  the  Civil  Law.  By  W.  W.  Howe.  Second  Edition, 
Boston:    Little,  Brown  &  Co.     1905.     pp.  xiii,  391. 

Wills  on  Circumstantial  Evidence  with  American  Notes.  By 
G.  E.  Beers  and  A.  T.  Corbin.  Boston:  The  Boston  Book  Co.  1905. 
pp.  xiii,  448. 

Constitutional  Law  in  England.  By  E.  W.  Ridges.  London: 
Stevens  &  Sons.     1905.     pp.  xxxii,  459. 

Due  Process  of  Law  under  the  Federal  Constitution.  By 
Lucius  Polk  McGehee.  Northport:  Edward  Thompson  Co.  1906. 
pp.  X,  451. 

Act  of  State  in  English  Law.  By  W.  Harrison  Moore.  London: 
John  Murray.     1906.     pp.  xi,  178. 

The  Law  of  Innkeepers  and  Hotels  Including  Other  Public 
Houses,  Theatres,  Sleeping  Cars.  By  Joseph  Henry  Beale,  Jr.  Bos- 
ton: Wm.  J.  Nagel.     1906.     pp.  xviii,  621. 

The  Austinian  Theory  of  Law.  By  W.  Jethro  Brown.  Lon- 
don: John  Murray.     1906.     pp.  xv,  383. 

American  Consular  Jurisdiction  in  the  Orient.  By  Frank 
E.Hinckley.  Washington:  W.  D.  Lowdermilk  &  Co.  1906.  pp.  xx, 
283. 

Interstate  Commerce  Acts,  Indexed  and  Digested.  By  Charles 
S.  Hamlin.     Boston:   Little,  Brown  &  Co.     1907.     pp.480. 

The  American  Lawyer.  By  John  R.  Dos  Passos.  New  York: 
The  Banks  Law  Publishing  Co.     1907.     pp.  iv,  185. 

A  Digest  of  Important  Cases  on  the  Law  of  Crimes.  By  John 
R.  Rood.     Ann  Arbor:  George  Wahr.     1906.     pp.  623. 

The  Law  of  Homicide.  By  Francis  Wharton.  Third  edition  by 
Frank  H.  Bowlby.  Rochester:  Lawyers'  Co-operative  Publishing  Co. 
1907.     pp.  clvi,  II 20. 

A  Treatise  on  the  Law  of  Taxation  by  Special  Assessments. 
By  Charles  H.  Hamilton.  Chicago:  George  I.  Jones.  1907.  pp. 
Ixxxv,  937. 

American  Legislatures  and  Legislative  Methods.  _  By  Paul  S. 
Reinsch.     New  York:  The  Century  Co.     1907.     pp.  x,  337. 

Regulation  of  Commerce  Under  the  Federal  Constitution.  By 
Thomas  H.  Calvert.  Northport:  Edward  Thompson  Co.  1907. 
pp.  xiv,  380. 

The  Philosophy  of  Proof.  (In  its  Relation  to  the  English  Law  of 
Judicial  Evidence.)  By  J.  R.  Gulson.  London:  E.  P.  Dutton  &  Co. 
1907.     pp.  XV,  496. 


COLUMBIA 
LAW  REVIEW. 

Vol.  VII.  NOVEMBER,   1907.  No.  7 

A  CENTURY  OF  "JUDGE-MADE"  LAV^.^ 

It  is  hard  for  us,  of  this  bustling,  hustling  twentieth  century, 
to  realize  the  state  of  society  at  the  beginning  of  the  last  century 
when  there  were  no  such  things  known  as  railroads,  telegraphs  or 
steamboats,  not  to  speak  of  telephones,  sewing  machines,  type- 
writers, phonographs,  bicycles,  automobiles  and  trolley  cars.  In- 
numerable questions  have  arisen  for  adjudication  by  the  Courts 
during  the  past  century,  which,  to  the  lawyers  and  judges  of  the 
previous  century,  would  have  been  absolutely  unintelligible  for  the 
reason  that  the  phrases  used  by  witnesses  and  counsel  would  have 
represented  to  their  minds  no  existing  state  of  facts,  or  no  possible 
or  conceivable  state  of  facts. 

A  vast  body  of  jurisprudence  has  been  built  up  to  meet  these 
new  and  unexpected  conditions  of  society.  This  body  of  jurispru- 
dence has  been  built  upon  the  foundations  laid  by  our  ancestors, 
and  has  been  the  work  of  the  judges  and  the  lawyers,  aided  or  in- 
terfered with  only  occasionally  by  statutory  provisions.  There  has 
thus  been  furnished  an  opportunity  for  a  practical  test  of  the  work- 
ing of  judge-made  law,  as  distinguished  from  Statutory  law,  and 
now,  at  the  beginning  of  the  twentieth  century  it  is  proper  that  we 
should  pause  and  carefully  re-examine  the  advantages  and  disad- 
vantages of  our  method  of  declaring  law  by  judicial  decisions  rather 
than  by  legislative  mandates. 

Singularly  enough,  it  was  at  the  very  beginning  of  the  nine- 
teenth century  that  the  most  savage  assaults  were  made  upon  the 
common  law  system  of  jurisprudence.  The  forcible  and  vitriolic 
pen  of  Jeremy  Bentham  was  inditing  venomous,  and  at  the  same 
time  plausible  and  on  their  face  logical,  criticisms  upon  "judge- 
made"  law. 

At  the  same  time  the  great  Napoleon,  resting  temporarily  from 

'  Address  before  the  School  of  Law  of  Columbia  University,  June 
16,  1907. 
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his  career  of  slaughter  and  conquest,  of  "battle,  murder  and  sud- 
den death,"  had  turned  his  attention  as  First  Consul  to  the  framing 
of  a  code  of  laws,  which,  Minerva-like  seemed  to  spring  full 
fledged  from  the  brain  of  Jove,  and  which  substantially  alone  of 
all  the  feats  accomplished  by  the  wonderful  genius  of  this  bril- 
liant mind,  or  under  his  direction,  has  survived  the  wreck  and  ruin 
of  his  fortunes.  It  is  still  known  as  the  Code  Napoleon  and  is  in 
force  in  France  to-day,  and  is  the  basis  of  the  law  of  many  of  the 
continental  Nations  and  of  the  Province  of  Quebec  and  of  our  own 
State  of  Louisiana.  It  is,  indeed,  pathetic  to  think  of  the  man 
who  shook  the  foundations  of  the  world  for  the  brief  period  of 
twenty  years,  whose  armies  spread  terror  throughout  Europe,  at 
whose  nod  kings  abdicated  and  new  dynasties  arose,  living  to  pass 
the  wretched  remainder  of  his  career  upon  the  Island  of  St.  Helena, 
while  scarcely  a  vestige  remained  of  all  that  he  had  effected  in  the 
way  of  change  in  the  map  of  Europe.  The  Treaty  of  Vienna 
practically  undid  everything  that  he  had  accomplished,  and  restored 
everything  that  he  had  overturned.  Substantially  alone,  I  say,  of 
all  his  feats,  the  Code  Napoleon  remains,  bearing  his  name,  but 
really  the  work  of  his  able  subordinates,  Tronchet  and  his 
associates. 

Thus  the  beginning  of  the  last  century  raised  squarely  the  ques- 
tion of  whether  the  common  law  system  of  jurisprudence  was  to 
continue  or  whether  it  was  to  be  supplanted  by  a  system  of  Legisla- 
tive-made law,  or  rather  Commission-made  Law,  to  be  adopted 
and  ratified  by  the  Legislature.  Despite,  however,  the  arguments, 
the  sneers  and  the  ridicule  of  Bentham  and  his  many  followers — 
some  of  them  learned,  able  and  sincere,  like  the  thoughtful  Austin, 
others  superficial,  shallow  and  insincere — our  common-law  system 
of  judge-made  law  or  case-made  law  has,  in  the  main,  persisted. 
Certain  branches  of  the  law  have  been  formulated  into  statutory  or 
codified  form  such  as  the  law  of  crimes,  which  is  most  susceptible 
of  being  reduced  to  codified  form  for  the  reason  that  it  deals  in 
the  main  with  easily  defined  acts  of  wrong  or  violence,  and  particu- 
larly because  it  is  a  branch  of  the  law  where  the  discretion  of  the 
trial  judge  needs  to  be  most  carefully  restricted  in  the  interests  of 
individual  liberty.  Other  branches  of  the  law  have  been  reduced 
to  statutory  form  from  time  to  time  in  England  and  in  this  State 
and  in  other  States  of  the  Union,  but  the  gfreat  bulk  of  our  juris- 
prudence in  this  country  and  in  England  still  remains  in  the  shape 
of  case-made  law,  as  distinguished  from  statutory  or  codified  law. 
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During  the  greater  part  of  the  century,  Louisiana  stood  alone 
among  the  States  of  the  Union  in  having  its  general  jurisprudence 
in  statutory  form. 

In  1846,  when  a  new  Constitution  was  adopted  for  this  State 
a  wave  of  ultra  democracy  and  ultra  reform  was  sweeping  over  the 
whole  world.  In  England  it  found  vent  in  the  Chartist  agitation, 
culminating  in  1848.  On  the  Continent  of  Europe  it  found  vent  in 
various  revolutions  or  attempted  revolutions  in  almost  every  nation. 
In  our  own  country  it  found  vent  in  attacks  on  existing  institutions. 
In  the  absence  of  any  other  privileged  classes  to  attack,  it  attacked 
the  lawyers  and  the  judges  on  the  theory  that  they  were  enabled 
to  take  an  unfair  advantage  of  the  rest  of  the  community  by  their 
professional  and  judicial  rights  and  powers.  The  appointment  of 
judges  by  the  Executive  or  the  Legislature  was  particularly  offens- 
ive to  this  ultra  democratic  spirit  of  the  times,  and  our  New  York 
Constitution  of  1846  swept  aside  the  system  of  an  appointive  judici- 
ary, and  required  all  the  judges  to  be  elected  by  the  people.  The 
Constitution  of  Indiana  at  the  time  of  its  admission  into  the  Union 
in  185 1,  carried  the  spirit  of  animosity  to  the  legal  profession  as  a 
privileged  class  to  the  extent  of  providing  in  express  terms  that 
"every  person  of  good  moral  character,  being  a  voter,  shall  be  en- 
titled to  admission  to  practice  law  in  all  Courts  of  Justice."^  The 
same  spirit  found  vent  in  our  Constitution  of  1846  of  this  State  ill 
a  provision  requiring  the  Legislature  to  appoint  a  commission  to 
"reduce  into  a  written  and  systematic  code  the  whole  body  of  the 
law  of  the  State  or  so  much  and  such  parts  thereof  as  to  the  said 
commissioners  shall  seem  practicable  and  expedient."^  Such  a 
commission  was  thereafter  established,  with  Mr.  David  Dudley 
Field  as  its  leading  member,  his  associates  being  Wm.  Curtis 
Noyes  and  Alexander  Bradford,  and  that  commission  prepared  a 
proposed  Civil  Code.  It  was  further  provided  by  Section  24  of 
Article  VI,  that  a  commission  should  be  appointed  "to  revise,  re- 
form, simplify  and  abridge  the  rules  of  practice,  pleadings,  forms 
and  proceedings  of  this  State."  The  Code  of  Procedure  framed 
by  the  Commission  appointed  under  this  section  was  shortly  there- 
after adopted  and  has,  with  many  changes  and  subsequent  revi- 
sions remained  the  law  of  the  State  to  the  present  time,  now  known 
as  the  Code  of  Civil  Procedure.  The  present  Penal  Code  and  Code 
of  Criminal  Procedure  are  also  based  upon  the  work  of  the  Com- 

'  Const,  of  Indiana.  Art.  VII.  §  21. 
'Const,  of  New  York,  Art.  I,  §  17. 
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mission.  The  Civil  Code  proposed  by  the  commission  has,  how- 
ever, never  been  adopted  as  the  law  of  the  State.  The  great  learn- 
ing and  ability  of  David  Dudley  Field  seemed  to  especially  qualify 
him  for  the  work  of  codifying  the  general  body  of  jurisprudence, 
and  it  was  the  ambition  of  his  life  to  hand  his  name  down  to 
posterity  as  the  Tribonian  of  our  jurisprudence.  If  any  one  could 
have  succeeded  in  preparing  a  satisfactory  and  workable  code  of 
laws  to  supplant  our  common-law  decisions,  he  seemed  to  be  the 
man.  His  work,  however,  was  never  enacted  by  the  Legislature. 
After  sleeping  for  some  thirty  years  it  was  revived  by  Mr.  Field 
himself  in  the  early  eighties  and  for  several  years  with  all  his 
ability  and  earnestness  he  endeavored  to  impress  its  merits  on  the 
Legislature  and  to  procure  its  adoption  in  statutory  form.  The  Bar 
Association  of  the  City  of  New  York  appointed  a  committee  to 
examine  into  the  merits  of  the  Code,  and  that  committee  made  an 
adverse  report  and  vigorously  contested  the  adoption  of  the  Code 
by  the  Legislature  at  various  hearings  in  Albany.  The  leading 
opponent  of  the  measure  was  the  late  James  C.  Carter,  who  was 
a  warm  champion  of  the  common-law  system  of  jurisprudence. 
Another  opponent  of  the  measure  was  the  late  Frederic  R.  Cou- 
dert,  whose  French  lineage  and  traditions  made  him  not  unfriendly 
to  codification  in  general,  but  who  found  the  proposed  code  utterly 
inadequate  and  extremely  dangerous  in  the  existing  condition  of 
our  law. 

In  the  meantime,  the  Legislature  of  Georgia  had  passed  an 
Act  in  1858  providing  for  a  Commission  to  prepare  a  Code  to 
embrace  the  common  as  well  as  the  Statute  law  of  the  State.  This 
Commission  prepared  a  Code,  Part  II  of  which  was  entitled 
"The  Civil  Code — which  treats  of  rights,  wrongs  and  remedies," 
which  was  adopted  by  the  Legislature  in  December,  i860,  to 
take  effect  January  ist,  1862. 

In  1865,  the  legislative  Assembly  of  the  Territory  of  Dakota 
adopted  the  Civil  Code  which  had  been  prepared  by  the  New  York 
Commission,  but  which  was  never  adopted  by  the  New  York 
Legislature.  The  preface  to  the  Revised  Code  of  North  Dakota, 
1905.  by  E.  F.  Porter,  Secretary  of  State,  claims  that  "the  Terri- 
tory of  Dakota  was  the  first  English  speaking  community  to  adopt 
a  codification  of  its  substantive  law."  This,  however,  is  a  mis- 
taken claim,  as  Louisiana  and  Georgia  had  both  preceded  Dakota 
in  codification  of  substantive  law. 

The  Dakota  Civil  Code  in  modified  form  is  at  present  in  force 
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in  the  States  of  North  Dakota,  South  Dakota,  Montana  and  Idaho. 

In  1873  the  New  York  proposed  Civil  Code  was  revised, 
amended  and  enacted  as  a  law  in  the  State  of  California. 

We  find  ourselves,  however,  in  this  State,  at  the  beginning  of 
the  twentieth  century,  substantially  Vvhere  we  were  at  the  begin- 
ning of- the  nineteenth  century,  so  far  as  the  great  body  of  our 
legal  principles  are  concerned.  The  same  situation  exists  in  the 
great  majority  of  the  other  States  of  the  Union. 

In  addition,  however,  to  the  a  priori  objections  which  were 
urged  a  century  ago  to  "judge-made"  law,  we  are  now  confronted 
with  an  a  posteriori  objection  based  upon  the  overwhelming  and 
constantly  increasing  mass  of  decisions  contained  in  the  thousands 
of  volumes  of  reported  cases  in  the  Courts  of  England  and  in 
the  Federal  and  State  Courts  of  this  country.  This  vast  mass  of 
decisions  is  appalling  and  one  is  inclined  to  welcome  any  scheme 
which  promises  relief  to  the  bewildered  practitioner.  A  century 
ago,  it  was  possible  for  a  lawyer  to  know  all  of  the  decisions  in 
his  own  State  and  in  the  Federal  Courts  and  all  of  the  most 
important  or  so-called  "leading"  cases  in  the  other  sixteen  States 
of  the  Union,  and  in  England.  To-day  it  is  absolutely  impos- 
sible for  the  New  York  lawyer  to  know  more  than  a  small  fraction 
of  the  reported  decisions  in  his  own  State,  not  to  speak  of  the 
decisions  of  the  English  Courts  or  of  the  Federal  Courts,  or  of  the 
forty-four  sister  States  of  the  Union. 

Let  us  then  briefly  and  candidly  review  the  a  priori  objections 
in  the  light  of  this  a  posteriori  objection  and  inquire  whether  the 
objections  are  well  taken  and  if  so  whether  there  can  be  an  effect- 
ive remedy  by  a  resort  to  codification. 

It  is  objected  that  the  principles  of  law  are  difficult  of  ascer- 
tainment, imbedded  as  they  are  in  numerous  and  often  incon- 
sistent decisions,  and  that  great  research  and  keen  acumen  are 
often  requisite  to  extract  the  rule  of  law  governing  a  particular 
question  from  the  mass  of  authorities  bearing  directly  or  indirectly 
upon  it.  It  is  urged  that  the  law  should  be  made  accessible  to 
the  common  man  and  not  be  the  exclusive  property  of  the  learned 
lawyer,  to  be  extracted  by  him  from  the  wilderness  of  text-books 
and  reports.  There  is  much  force  in  this  view.  It  is,  unfortu- 
nately, true  that  the  law  is  to  a  large  extent  unknown  and  even 
unknowable  to  the  layman  who  lacks  the  trained  skill  necessary 
to  enable  him  to  collate,  compare  and  distinguish  cases  in  the 
reports  or  to  utilize  the  digests,  while,  nevertheless,  he  is  bound 
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at  his  peril  to  know  the  law  and  to  act  accordingly,  since  "every 
man  is  conclusively  presumed  to  know  the  law,"  on  every  subject. 
The  unfortunate  layman  may  well  be  compared  to  a  traveler 
wandering  through  an  unknown  wilderness,  full  of  pitfalls  xm 
every  hand.  These  he  must  at  his  peril  avoid.  Yet  his  only 
guides  are  a  series  of  signs  posted  upon  the  trees,  each  referring 
back  to  the  other  and  directing  him  by  references  to  landmarks 
utterly  unknown  to  him  or  by  courses  and  distances  which  he 
has  no  compass  or  instrument  wherewith  to  measure  or  compute. 
Surely,  says  the  codifier,  there  can  be  no  harm  in  giving  the 
traveler  a  chart  by  which  he  can  journey  without  the  necessity 
of  a  trained  guide  to  interpret  the  signposts. 

Again,  it  is  urged  that  "judge-made  law,"  even  when  ascer- 
tained, is  not  definite  and  certain,  but  is  subject  to  change  from 
time  to  time,  according  to  the  varying  views  of  the  judges 
sitting  from  time  to  time  upon  the  bench.  This  very  element 
of  uncertainty  is  commended  by  the  extreme  opponents  of  codifi- 
cation in  any  form  as  in  itself  a  merit,  and  it  is  urged  by  them 
that  it  would  be  an  unmixed  evil  to  embody  the  rules  and  prin- 
ciples of  law  into  the  rigid  and  inelastic  form  of  a  statute.  Rules 
or  principles  of  law  embodied  in  statutory  form  may  be  clear 
and  sharply  cut  like  the  crystals  of  a  rock,  but  they  lack  the 
element  of  vitality  of  the  growing  organisms.  The  common  law 
system  of  jurisprudence  with  its  roots  buried  in  the  ground  in  the 
precedents  of  the  past,  and  with  its  trunk  and  branches  living 
and  growing  in  the  atmosphere  of  the  present  is  able  to  develop 
as  the  necessities  of  the  time  may  require,  and  as  the  dictates  of 
justice  may  demand.  Thus  has  grown  up  the  great  body  of  rail- 
road, corporation  and  commercial  law,  during  the  past  century. 
On  the  other  hand,  while  elasticity  in  the  law  undoubtedly  has 
its  advantages  and  may,  and  undoubtedly  does,  in  the  long  run 
work  well  for  the  community  as  a  whole,  and  while  it  enables 
courts  of  justice  by  a  long  course  of  decisions,  now  tending  in 
one  direction,  and  now  in  the  other,  to  work  out  a  systematic  and 
harmonious  and  just  scheme  of  law,  it  has  also  its  disadvantages. 
For  the  individual  suitor,  whose  rights  are  suh  judice  and  who 
must  pay  the  expenses  of  a  particular  step  in  the  path  of  advancing 
jurisprudence,  elasticity  is  anything  but  a  reassuring  word.  The 
right  of  a  Court  to  vary  from  previously  declared  rules  of  law, 
to  modify,  to  distinguish,  even  to  overrule  earlier  decisions,  may 
be  a  good  thing  for  mankind,  but  it  is  a  manifest  hardship  to  the 
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individual  man,  who  is  mulcted  in  costs  and  lawyers  fees  for 
relying  on  the  earlier  decisions,  under  the  advice  of  counsel 
"learned  in  the  law."  It  sometimes  seems,  indeed,  as  if  the 
science  of  the  law  consisted  only  iv  the  art  of  guessing  what 
the  highest  court  of  the  State  will  decide  on  a  given  condition  of 
facts  if  established  by  evidence,  and  how  far  it  will  follow,  and 
how  far  distinguish  or  overrule  previous  adjudications.  I,  for 
one,  must  own  up  to  the  heresy  of  a  disbelief  in  the  merits  of 
elasticity  in  the  law.  I  regard  certainty  as  one  of  the  greatest 
desiderata  in  jurisprudence.  Law  that  is  certain  can  at  least 
be  known  and  obeyed ;  law  that  is  uncertain  can  neither  be  known 
nor  obeyed.  Law  that  is  uncertain  is  not  law  at  all.  It  is  only 
when  law  defines  itself,  and  declares  itself  in  precise  and  accu- 
rate and  definite  language,  that  it  becomes  a  rule  of  conduct 
demanding  and  enforcing  obedience. 

The  patriarchal  system  of  dispensing  justice,  like  the  Oriental 
Cadi  sitting  in  the  gate,  by  hearing  both  sides  and  then  deciding 
as  seems  right  and  fair  in  the  particular  case  may  approximate 
more  nearly  to  the  ideal  of  divine  justice,  but  it  leaves  too  much 
to  depend  on  the  ability  and  conscience  and  sense  of  equity  of 
the  patriarch.  The  more  nearly  we  are  able  to  predict  what 
decision  will  be  made  by  the  Courts  on  a  given  state  of  facts, 
the  more  nearly  do  we  approach  to  a  scientific  and  civilized  juris- 
prudence. This  is  the  reason  for  the  principle  of  stare  decisis, 
under  which  the  judges  are  in  duty  bound  to  follow  previous 
adjudications.  Even  the  best  of  judges  is  liable  to  errors  of 
judgment.  Hence,  our  elaborate  system  of  appellate  tribunals. 
What  a  deplorable  condition  we  should  be  in  when  before  some 
judge,  who,  to  use  a  phrase  of  Browning,  is 

"  Steeped  in  conceit;  sublimed  in  ignorance." 
were  it  not  for  the  right  of  appeal  and  the  rule  of  stare  decisis 
which  are  checks  upon  his  otherwise  unbridled  license  to  admin- 
ister arbitrary,  and  uncertain,  and  elastic  justice  according  to  his 
own  good  pleasure ! 

If,  by  codifying  the  law  we  could  make  the  law  definite  and 
certain,  I,  for  one,  should  regard  codification  as  eminently  de- 
sirable. Unfortunately,  however,  statutory  law  is  quite  as  uncer- 
tain as  "judge-made  law";  nay,  even  more  so.  Experience  shows 
that  when  rules  of  law  are  reduced  to  statutory  form  the  work 
of  interpretation  and  construction  commences.  Each  word  in  the 
statute  assumes  importance  and  calls  for  enforcement.     A  "but" 
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or  an  "and"  becomes  as  important  as  the  subject  or  the  predicate 
of  the  sentence,  and  sometimes  even  more  important.  In  judge- 
made  law  this  element  of  uncertainty  is  largely  eliminated,  since 
the  opinion  amplifies,  reiterates  in  different  form,  illustrates  and 
applies  the  principles  enunciated.  In  a  statute  conciseness,  exact- 
ness, and  precision  are  sought  after,  and  each  article  or  prepo- 
sition is  as  much  the  will  of  the  Legislature  and  as  binding  upon 
the  courts  as  are  the  nouns  and  verbs. 

Human  language  is  at  best  defective  and  ambiguous.  Theo- 
logians dispute  over  the  meaning  of  texts  of  Scripture,  and  when 
they  have  formulated  creeds  and  confessions  as  setting  forth  the 
doctrines  of  the  Scriptures,  the  dispute  begins  again  over  the 
meaning  of  the  creeds  and  the  confessions.  So  with  statutory 
law.  No  matter  how  qlear  and  simple  the  language  may  appear 
at  first  sight,  doubts  will  arise,  ambiguities  will  be  disclosed, 
inconsistencies  between  different  sections  will  present  themselves, 
and  a  series  of  never-ending  decisions  will  be  inaugurated,  con- 
struing and  interpreting  the  statute,  till  each  section  becomes 
overlaid  with  a  body  of  judge-made  commentaries  forming  a 
new  set  of  precedents  and  a  new  jurisprudence.  No  greater 
fallacy  is  indulged  in  by  the  advocates  of  codification  than  that  it 
will  diminish  litigation.  Statutes  breed  litigation.  Experience 
demonstrates  this.  Whatever  other  merits  codification  may  have, 
the  diminution  of  litigation  is  certainly  not  one  of  them.  Look 
at  our  New  York  Code  of  Civil  Procedure  (our  Code  of  practice) 
with  the  three  bulky  volumes  of  Bliss'  Annotations  of  Decisions 
construing  it,  each  volume  nearly  as  large  as  a  Webster's  Dic- 
tionary. Look  at  the  little  Statute  of  Frauds,  composed  of  a  few 
sections,  with  its  wilderness  of  authorities  interpreting  it.  Look 
at  the  portion  of  our  New  York  Revised  Statutes  on  Trusts  and 
Powers,  and  count  the  cases  in  each  volume  of  our  Court  of 
Appeals  Reports  construing  these  few  sections.  The  idea  that 
codification  is  a  remedy  for  uncertainty  in  the  law  and  that  when 
the  law  has  been  written  in  statutory  form,  the  layman  will  be 
able  to  read  and  understand  it,  is  a  delusion  and  a  snare. 

Another  serious  objection  is  urged  against  "judge-made  law," 
namely,  that  it  is  ex  post  facto,  the  Courts  declaring  the  law  upon 
a  given  state  of  facts  in  an  actual  controversy  after  the  parties 
have  acted,  instead  of  the  law  being  declared  in  advance  by  the 
Legislature  to  meet  future  cases.  The  law-breaker  becomes  the 
law-maker.    In  other  words,  rules  of  law  are  worked  out  at  the 
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expense  of  individual  litigants,  and  in  the  heat  of  forensic  con- 
troversy, with  all  the  adventitious  advantages  or  disadvantages 
of  one  side  as  compared  with  the  other,  in  the  eloquence  or 
ingenuity  or  learning  of  counsel  upon  one  side,  and  the  stupidity 
or  ignorance  or  inaptness  of  counsel  on  the  other  side.  When, 
as  the  result  of  months,  and  perhaps  years  of  litigation,  the  rules 
of  law  applicable  to  the  case  are  declared  by  the  Court  of  last 
resort,  perhaps  by  a  bare  majority  of  one,  the  defeated  party-  is 
obliged  to  foot  the  bill  of  an  expensive  litigation,  and  abide  by 
all  the  consequences  of  the  rules  of  law  thus  declared,  although 
he  could  not  possibly  have  governed  his  conduct  by  rules  of 
law  not  yet  formulated  or  announced.  The  comfortable  fiction 
that  the  rules  of  law  thus  declared  have  always  been  the  law  is 
but  sorry  comfort  to  the  individual  litigant.  There  is  great  force 
in  the  argument  that  the  Legislature  should  prescribe  rules  of 
law  in  advance  of  litigation  by  which  men's  conduct  could  be 
governed  and  their  controversies  decided  rather  than  leave  the 
rules  of  law  to  be  wrought  out  by  the  hammering  of  the  red-hot 
iron  of  a  fierce  lawsuit  upon  the  judicial  anvil.  The  anvil  pro- 
cess may  produce  a  good  piece  of  workmanship,  but  it  is  ter- 
rible to  the  unfortunate  litigant  whose  case  is  being  hammered  for 
the  benefit  of  jurisprudence  and  posterity.  Well  may  he  exclaim 
with  the  himiorist,  "What  has  posterity  done  for  me,  that  I 
should  suffer  for  posterity?"  The  argument  is  a  specious  one 
that  the  State  should  bear  the  expense  of  making  law  in  advance 
rather  than  the  individual  bear  the  expense  of  having  law  made 
ex  post  facto. 

This  objection  to  judge-made  law,  is,  however,  more  specious 
than  real.  A  great  majority  of  the  cases  that  come  before  the 
Courts  for  decision  do  not  call  for  the  assertion  or  adoption  of 
any  new  principle  of  law,  but  call  for  the  application  of  well- 
settled  principles  to  the  facts  of  the  case.  In  most  cases  involving 
questions  of  the  conduct  of  the  parties  before  the  Court,  in  mat- 
ters of  contract  rights  or  liabilities,  or  in  cases  involving  the  law 
of  torts,  out  of  which  arise  the  great  majority  of  lawsuits,  the 
principles  of  law  are  based  upon  certain  ideas  of  right  and  wrong 
and  certain  notions  of  good  sense,  which,  when  declared  by  the 
Judge,  appeal  to  the  conscience  and  the  sense  of  justice  of  the 
individual,  and  to  which  the  individual,  if  he  had  applied  his  con- 
science and  his  good  sense  to  the  questions  involved,  would  have 
conformed  his  conduct.     In  the  vast  majority  of  transactions  and 


462  COLUMBIA    LAW  REVIEW. 

in  almost  the  entire  field  of  human  conduct,  the  rule  of  law,  as 
announced  by  the  Courts  ex  post  facto,  in  actual  litigation,  is  but 
the  declaration  of  the  dictates  of  good  sense  and  conscience. 

It  is  to  be  noted  that  the  point  where  the  layman  now  goes 
astray  as  to  the  law  is  not  usually  as  to  the  so-called  unwritten 
or  judge-made  law,  but  as  to  the  statutory  law,  which  is  vaunted 
as  making  the  law  accessible  and  plain  to  the  layman.  How  many 
merchants  know  the  provisions  of  the  Statute  of  Frauds?  How 
many  laymen  in  the  State  of  New  York  who  draw  their  own 
wills,  know  the  provisions  of  the  New  York  Statute  against 
perpetuities,  measuring  the  right  to^uspend  alienation •  of  prop- 
erty by  two  lives  in  being,  with  a  certain  exception,  instead  of 
by  any  number  of  lives  in  being,  as  was  the  common-law  rule? 
He  might  guess  or  suspect  the  existence  of  the  common-law  rule 
limiting  the  right  to  suspend  the  power  of  alienation  to  any  num- 
ber of  lives  in  being,  twenty-one  years  and  a  fraction — that  is, 
he  might  guess  or  suspect  that  public  policy  would  prohibit  a 
testator  from  tying  up  his  property  indefinitely  for  the  benefit 
of  unborn  individuals — but  he  would  never  guess  or  suspect  the 
arbitrary  limit  placed  by  our  statute  as  to  two  lives  in  being. 
Why  two  lives  rather  than  one  or  rather  than  three?  The  limi- 
tation is  not  based  upon  any  principle  of  justice  or  good  sense, 
but  merely  upon  convenience.  The  provisions  of  these  statutes 
cannot  be  reasoned  out  in  advance  by  any  one,  yet  these  statutes 
are  of  vital  importance  to  every  merchant  and  to  every  would-be 
testator.  A  large  proportion  of  the  contracts  made  by  merchants 
are  void  under  the  Statute  of  Frauds,  and  a  large  proportion  of 
the  wills  drawn  by  laymen  in  the  State  of  New  York  are  void 
under  the  statute  against  perpetuities.  Statutory  law  tends  to 
.become  technical  and  arbitrary.  "Judge-made  law,"  on  the  other 
hand,  tends  to  conform  itself  to  the  principles  of  common  sense, 
right  reason  and  justice. 

A  most  serious  objection  to  putting  our  substantive  law  into 
statutory  form  is  the  facility  afforded  for  amendments  by  the 
Legislature  from  time  to  time.  A  rule  of  substantive  law,  settled 
by  judicial  decisions,  cannot  now  be  altered  by  the  Legislature 
without  a  bill  clearly  setting  forth  the  proposed  change,  so  that 
every  legislator  and  the  community  at  large  are  apprised  of  its 
exact  purport,  and  public  opinion  can  readily  be  brought  to  bear 
upon  it.  Let  any  one  now  undertake  to  change  the  law  of  hus- 
band and  wife,  parent  and  child,  or  the  law  of  partnership,  and 
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even  if  the  measure  should  escape  public  notice,  or  should  escape 
the  attention  of  the  Bar  and  the  press,  yet  it  could  hardly  pass 
through  the  routine  stages  of  consideration  in  committees  of  both 
Houses,  without  becoming  known  in  its  scope  and  object  to  the 
more  active  and  intelligent  members  of  the  Legislature  and  par- 
ticularly to  the  lawyers  in  that  body.  Criticism  would  be  aroused, 
favorable  or  unfavorable,  nor  could  it  well  come  to  a  vote  without 
an  opportunity  at  least  for  examination  and  consideration  on  its 
merits  by  each  member.  The  language  of  the  bill  itself  would 
disclose  its  purport.  Suppose,  however,  that  the  law  is  codified, 
and  then  suppose  that  some  member  introduces  a  bill  to  amend 
Section  3510  of  the  Code,  or  a  bill  to  repeal  Section  5001  of  the 
Code.  The  bill  is  read  twice,  referred  to  a  committee,  perfunc- 
torily examined,  reported  back  and  passed^  not  one  member  in 
twenty  knowing  what  Section  3510  is  or  what  Section  5001  is, 
and  not  one  member  in  twenty  taking  the  trouble  to  examine 
the  scope  and  effect  of  the  amendment  or  the  nature  of  the  sec- 
tion repealed.  The  habit  of  amending  grows  from  year  to  year. 
Examination  of,  and  opposition  to  particular  amendments  by  indi- 
vidual members  constitute  a  laborious  and  thankless  task  and  so 
the  botch-work  goes  on  year  after  year.  Lawyers  and  litigants 
procure  amendments  to  suit  their  own  real  or  supposed  interests. 
Men  with  cranks  and  <;rotchets  take  their  turn  at  amending  the 
law,  and  instead  of  the  "elasticity"  of  judge-made  law,  which  is 
at  least  the  result  in  the  main  of  honest  and  intelligent  efforts  to 
reach  substantial  justice, ,  we  have  the  "elasticity"  of  statutory 
law,  which  is,  at  the  very  best,  the  result  of  chance  or  haphazard 
blundering  even  if  not  the  result  of  lobbying,  influence  or  politics. 
A  few  years  ago  a  bill  was  passed  by  the  Legislature  of  New 
York,  repealing  a  certain  section  of  the  Revised  Statutes  referring 
to  it  simply  by  its  number.  It  attracted  no  particular  attention 
until  one  day  it  was  discovered  that  the  law  prohibiting  prefer- 
ences by  insolvent  corporations  had  been  repealed,  and  that  a  cer- 
taiii  individual  had  received  a  large  sum  of  money  by  way  of 
preference  from  such  a  corporation  shortly  afterwards.  There- 
upon the  section  in  question  was  re-enacted.  What  a  magnificent 
field  for  unscrupulous  lobbyists  would  be  opened  if  the  whole 
body  of  the  law  were  in  such  shape  that  it  could  be  thus  altered 
or  repealed  by  reference  to  sections  and  numbers,  without  a  word 
in  the  amendatory  or  repealing  bill  to  disclose  the  subject  matter 
of  the  section  repealed,  or  the  scope  of  the  amendment ! 
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Even  if,  by  reason  of  constitutional  requirements,  or  by  rules 
adopted  for  the  purpose,  the  old  law  should  be  printed  with  the 
amendments  indicated,  as  is  the  case  in  this  State  by  bracketing 
the  parts  of  the  old  law  omitted  and  italicising  the  new  matter 
added  to  the  old  law,  still  it  requires  some  acumen  in  many  cases 
to  see  the  precise  change  effected  by  the  proposed  amendment. 
Even  if  the  members  of  the  Legislature  understand  clearly  the 
nature  and  purpose  of  the  amendment,  it  is  much  easier  to  vote 
"yes"  than  *'no."  Good  nature,  indifference,  desire  to  please  one's 
fellow  members,  fear  of  retaliation  by  defeat  of  one's  own  meas- 
ures, all  these  are  inducements  for  an  affirmative  vote,  even  if 
there  be  no  worse  motive,  while  there  is  no  inducement  to  per- 
sistently give  a  negative  vote,  except  a  stern  sense  of  duty  which 
requires  moral  courage,  and  often  results  in  making  the  dissenting 
member  an  object  of  dislike  and  abuse  by  his  fellow  members; 
and  if  it  be  so  hard  to  get  a  single  negative  vote,  how  almost 
impossible  it  would  be  to  get  enough  votes  to  defeat  any  amend- 
ment reported  by  the  overworked,  and  perhaps  not  over-careful 
committee  to  whom  it  had  been  referred.  The  result  of  a  few 
years'  code  tinkering  by  legislative  amendments  would  be  deplor- 
able in  the  extreme.  The  evils  of  "elasticity  or  uncertainty"  in 
"judge-made  law"  dwindle  into  insignificance  compared  with  the 
evils  of  "elasticity"  and  "uncertainty"  in  legislative-made  law. 
When  a  rule  of  law  is  promulgated  by  the  Courts  to  meet  a  new 
state  of  facts,  or  when  a  rule  of  law  theretofore  declared  by  the 
Courts  is  modified  by  judicial  decision,  such  promulgation  of  the 
new  rule  or  such  modification  of  the  old  rule  is  at  least  made 
deliberately,  after  full  argument  by  counsel  and  careful  considera- 
tion by  the  Court  and  in  spite  of  the  settled  disposition  of  the 
Court  to  follow  previous  precedents,  and  not  to  deviate  from 
established  rules  of  decision.  On  the  other  hand,  when  the 
Legislature  is  called  upon  to  decide  whether  the  statutory  law 
shall  or  shall  not  be  amended,  and  when  the  proposed  amendment 
has  the  backing  of  an  influential  member,  or  has  the  approval  of 
a  committee,  the  burden  is  thrown  upon  the  objector  to  show 
cause  why  the  amendment  should  not  be  adopted.  Thus,  the  rule 
of  stare  decisis  is  changed  into  the  rule  of  stare  indecisis. 

Every  year  now  bears  its  crop  of  amendments  to  our  New 
York  Code  of  Civil  Procedure  (our  Code  of  practice),  the  object 
or  effect  of  which  it  is  safe  to  say,  not  a  dozen  members  in  each 
House  understand. 
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A  striking  example  of  how  a  section  of  a  Code  can  be  amended 
without  any  sufficient  reason  for  the  amendment  and  without 
exciting  the  attention  of  the  public  or  of  the  Bar  is  afforded  by 
an  instance  which  occurred  recently.  I  venture  to  say  that  not 
one  lawyer  in  a  thousand  in  this  State  knows  that  in  1904  the 
Code  of  Civil  Procedure  was  amended  so  as  to  change  the  require- 
ments with  regard  to  the  contents  of  a  complaint  in  an  action. 
Section  481  of  the  Code  of  Civil  Procedure,  as  it  stood  prior  to 
1904,  and  as  I  believe  the  corresponding  section  stood  in  the  former 
Code  of  Procedure  of  this  State,  and  as  it  had  existed  for  more 
than  a  generation,  provided  that  the  complaint  should  contain: 

"2.  A  plain  and  concise  statement  of  the  facts  constituting  each 
cause  of  action  without  unnecessary  repetition." 

In  1904  the  Legislature,  precisely  why  nobody  seems  to  know, 
amended  subdivision  2  of  this  section  so  as  to  read  as  follows: 

"2.  A  clear,  precise  and  unequivocal  statement  of  the  facts  con- 
stituting each  cause  of  action."    Laws  of  1904,  Chapter  500. 

Just  what  the  legal  effect  of  this  amendment  was  no  human  being 
could  tell,  and  only  the  Court  of  Appeals  at  the  end  of  a  litigation 
could  settle.  Why  the  provisions  of  the  Code  as  to  a  complaint 
should  be  amended  so  as  to  strike  out  the  clause  "without  unneces- 
sary repetition,"  or  so  as  to  change  the  word  "concise"  to  "pre- 
cise," or  so  as  to  change  the  word  "plain"  to  the  phrase  "clear, 
precise  and  unequivocal"  is  hard  to  understand.  Some  lawyers 
discovered,  during  the  year  1904,  that  this  amendment  had  been 
made,  and  by  Chapter  431  of  the  Laws  of  1905,  Section  481  of 
the  Code  was  put  back  into  its  former  shape  by  restoring  the 
phrase  "a  plain  and  concise  statement  of  the  facts  constituting 
each  cause  of  action  without  unnecessary  repetition."  This  is  cer- 
tainly a  curiosity  in  legislation.  Quaere,  whether  in  the  meantime 
"unnecessary  repetition"  in  a  complaint  was  allowable? 

When  confined  to  practice  or  procedure,  it  is  a  matter  of 
comparative  indifference,  but  we  may  well  pray  to  be  spared  from 
such  tinkering  with  the  substantive  law  by  legislative  bodies.  The 
worst  errors  of  so-called  "judicial  legislation"  are  as  nothing 
compared  with  the  errors  that  would  result  from  such  freak 
legislation  as  this. 

Coming  to  the  a  posteriori  objection  to  "judge-made  law," 
based  upon  the  vast  volume  of  decisions  that  have  accumulated 
during  the  past  century,  and  that  are  likely  to  still  more  rapidly 
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accumulate  in  the  future,  we  must  admit  that  this  is  indeed  a 
formidable  objection.  Unfortunately,  however,  the  suggested 
remedy  of  codification  is  a  most  illusory  one.  The  adoption  of  a 
code  covering  the  ground  now  covered  by  our  "judge-made  law" 
would  not  enable  us  to  burn  up  or  lock  up  our  accumulated  mass 
of  reported  common  law  cases  and  our  common  law  text-books 
and  begin  de  novo.  As  I  have  already  pointed  out,  putting  the 
law  into  Statutory  form  does  not  make  it  definite  and  certain,  but 
on  the  contrary,  adds  a  new  element  of  uncertainty,  calling  for 
judicial  construction  and  interpretation.  As  to  each  section  of  a 
Code,  the  question  arises  in  limine,  does  it  alter  the  common 
law  rule,  or  does  it  merely  declare  it  and  re-enact  it?  Of  course, 
in  the  vast  majority  of  cases,  if  the  Code  is  properly  constructed, 
the  common  law  rule  would  be  declared  and  re-enacted;  not 
altered.  In  those  cases  the  courts  would  at  once  turn  to  the  old 
common  law  reports,  to  interpret  and  to  apply  the  rule  thus  de- 
clared and  re-enacted.  For  after  all  as  I  have  already  pointed 
out,  the  vast  bulk  of  litigation  arises  not  from  doubt  as  to  the 
principles,  but  from  doubt  as  to  the  application  of  well-settled 
principles  to  a  particular  state  of  facts,  or  from  doubt  as  to 
whether  one  or  another  of  two  well-settled  principles  should 
govern,  or  from  doubt  whether  some  well  known  exception  to  the 
general  rule  should  not  be  allowed  to  operate  in  order  to  meet 
a  new  and  peculiar  condition  of  circumstances.  Just  here,  where 
the  work  of  actual  litigation  commences  a  Code  would  fail  us. 
It  is  impracticable  without  expanding  the  Code  to  an  enormous 
and  unwieldy  bulk  to  give  more  than  the  general  principles  of 
law.  The  application  of  those  principles,  and  the  choice  between 
one  principle  and  another,  as  governing  the  particular  case  in 
hand,  would  still  have  to  be  wrought  out  by  the  courts,  and  the 
courts  must  go  back  to  reported  cases  to  guide  them  in  this  task, 
or  be  left  to  navigate  an  unknown  sea  without  a  chart  to  guide 
them.  If,  instead  of  declaring  the  common  law  rule,  it  is  held 
by  the  courts  that  any  particular  section  of  the  Code  alters  the 
common  law,  then  the  courts  must  build  up  upon  the  section,  so 
altering  the  common  law,  a  new  body  of  jurisprudence  explain- 
ing the  alteration  and  applying  the  new  law  to  cases  as  they  arise, 
and  in  so  doing  the  courts  will  still  be  obliged  to  have  recourse 
to  the  common  law  cases  to  give  canons  for  interpretation  and  to 
furnish  analogies  and  to  guide  them  in  applying  the  new  rules 
of  law  so  as  to  make  them,  as  far  as  possible,  consistent  with  the 
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rest  of  the  law  which  has  not  been  altered.  An  examination  of 
the  practical  workings  of  the  Code  system  demonstrates  that  such 
is  the  result  of  Code  making. 

Take,  for  instance,  three  cases  selected  at  random  from  a 
recent  volume  of  the  California  reports.  In  Peterson  v.  Gibbs* 
the  question  involved  was  as  to  the  legal  effect  of  a  grant 
of  timber  on  a  tract  of  land,  with  an  agreement  to  remove  it 
within  a  stipulated  time.  The  Court  refers  to  two  sections  of 
the  Civil  Code  as  establishing  the  proposition  that,  at  the  time  of 
the  grant,  the  timber  was  a  part  of  the  realty,  but  cites  the  Am. 
&  Eng.  Encyclopedia  of  Law  and  cases  from  the  New  Hamp- 
shire and  Maryland  Reports  as  bearing  on  the  question  whether 
a  failure  to  remove  within  the  time  stipulated,  divested  the  title 
of  the  purchaser,  and  on  the  question  whether  the  timber  was  in 
contemplation  of  law  severed  from  the  land  and  transformed 
into  personal  property,  on  neither  of  which  questions  did  tiie 
Civil  Code  apparently  throw  any  light. 

In  the  matter  of  Estate  of  Harrington,^  on  the  question  as  t> 
whether  a  judgment  in  certain  homestead  proceedings,  in  whicL 
the  status  of  appellant  as  the  widow  of  Harrington  was  directly 
involved  and  decided,  was  res  adjudicata  in  proceedings  for  the 
distribution  of  the  estate  of  Harrington,  the  Court  cited  numerous 
California  cases  and  also  cases  from  Georgia,  Texas  and  Michigan, 

In  Coonan  v.  Loewenthal,^  as  to  the  right  of  set-off  in  case 
of  insolvency,  the  Court  cites  cases  from  Colorado,  Michigan, 
Tennessee,  Alabama,  Pennsylvania,  Texas,  West  Virginia  and 
the  U.  S., Courts.  No  section  of  the  Code  is  referred  to  on  this 
important  and  frequently  recurring  question. 

Taking  in  like  manner  three  cases  from  a  recent  volume  of  the 
Georgia  Reports,  we  find  Hodges  v.  Waters ''  discussing  the  appli- 
cation of  the  elementary  rule  that  a  tenant  is  estopped  to  deny 
his  landlord's  title,  citing  no  section  of  the  Civil  Code  as  laying 
down  this  rule  or  as  throwing  light  on  its  application  to  the  facts 
of  the  case,  but  citing  cases  from  California,  Colorado,  Illinois, 
Pennsylvania  and  the  United  States  Supreme  Court,  as  well  as 
from  the  Georgia  Reports, 

In  Central  of  Georgia  Ry.  Co.  v.  Hall,^  involving  the  question 
of  the  right  of  a  common  carrier  to  limit  liability  for  negligence, 
two  sections  of  the  Civil  Code  are  cited,  neither  of  which  in  terms 

*(i90S)    147  Cal.  I.         '  (1905)    147  Cal.  118. 
•  (1905)   147  Cal.  218.        '  (1905)  124  Ga.  229. 
'  (1905)    124  Ga.  322. 
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covers  the  precise  point  as  to  limiting  liability  for  negligence, 
and  the  Court  proceeds  to  discuss  the  authorities  on  the  general 
question,  and  also  on  the  question  of  what  constitutes  an  "act  of 
God"  so  as  to  relieve  the  carrier  from  liability,  and  cites  numer- 
ous text-books  and  cases  from  Georgia,  Alabama,  Term  Reports, 
Law  Reports,  Queens  Bench,  Common  Pleas,  Pennsylvania,  New 
York,  Tennessee,  South  Carolina,  Maryland,  Iowa,  New  Hamp- 
shire, Vermont,  the  Federal  Courts  and  Smith's  Leading  Cases. 

In  Garmany  v.  Lawton,^  on  the  question  of  the  power  of  an 
officer  of  a  corporation  to  perform  acts  usually  performed  by  the 
directors,  where  there  has  been  acquiescence  by  directors  and 
stockholders,  no  section  of  the  Civil  Code  is  referred  to,  but 
authorities  are  cited  from  Georgia,  Massachusetts,  Maine,  New 
York,  Arkansas,  Colorado,  Vermont,  Wisconsin,  Maryland,  the 
Federal  Reports,  as  well  as  numerous  text-books. 

Three  cases  taken  in  like  manner  at  random  from  a  recent 
volume  of  the  Louisiana  Reports  illustrate  the  same  proposition, 
that  the  existence  of  a  code  does  not  obviate  the  necessity  of  refer- 
ring to  and  discussing  authorities.  Thus  in  Lewis  v.  Vicksbury, 
Shreveport  &  Pacific  R.  R.,^^  the  question  being  as  to  what  care  is 
required  from  a  railroad  company  in  operating  its  cars  within  its 
own  yard,  and  as  to  the  failure  of  an  employee  to  take  proper  pre- 
cautions being  the  proximate  cause  of  the  injury,  the  Court  cites  no 
section  of  the  Civil  Code  as  throwing  light  on  the  question,  but 
refers  to  and  distinguishes  cases  from  Louisiana,  Alabama,  Mis- 
souri and  Kentucky,  and  holds  that  such  cases  are  not  in  point. 

Again,  in  Fuller  v.  Tremont  Lumber  Company,^^  another  suit 
for  damages  for  personal  injury,  and  involving  a  question  as  to  the 
duty  of  a  master  to  furnish  his  employees  a  resasonably  safe  place 
in  which  to  work,  no  section  of  the  Civil  Code  is  cited,  but  a  case 
from  the  State  of  Washington  is  cited,  and  as  to  the  negligence  of 
a  fellow  servant,  reference  is  made  to  the  decisions  cited  in  Eng- 
lish and  American  Encyclopedia  of  Law. 

In  Richard  v.  SpringUeld  Fire  &  Marine  Insurance  Company, ^^ 
as  to  the  power  of  an  insurance  agent  to  waive  conditions  in  a  fire 
insurance  policy,  no  section  of  the  Civil  Code  is  cited  but  authorities 
are  cited  from  Louisiana,  Illinois,  New  York  and  Kansas,  and  May 
on  Insurance,  Wood  on  Insurance,  and  Ostrander  on  Fire  Insur- 
ance. 

•(1905)   124  Ga.  876.         "(1905)   114  La.  161. 
"(1905)   114  La.  266.         "(1905)    114  La.   794. 
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These  illustrations  from  the  Code  States  of  this  country  seem  to 
effectually  dispose  of  the  argument  that  codification  does  away  with 
the  necessity  of  "judge-made  law."  It  will  be  said,  however,  that 
whatever  may  be  the  result  of  code  making  in  this  country,  experi- 
ence has  demonstrated  that  codes  of  law  can  be  made  which  are 
practicable  and  useful.  The  three  great  examples  cited  by  the 
codifiers  are  the  Roman,  the  Prussian  and  the  French  Codes,  or 
the  Codes  known  as  those  of  Justinian,  Frederick  the  Great  and 
Napoleon. 

The  so-called  Code  of  Justinian,  however,  is,  as  has  been  fre- 
quently pointed  out,  in  no  proper  sense  a  code  at  all.  To  call  it  so, 
and  to  cite  it  as  an  example  in  favor  of  what  is  now  meant  by  codi- 
fication is  simply  juggling  with  words.  The  "Digest"  or  "Pandect" 
is  a  digest  of  the  writings  of  the  great  juris-consults  of  Rome  in 
their  own  words  with  their  reasonings  and  illustrations,  arranged, 
however,  under  systematic  heads  or  titles.  It  is  no  more  a  Code 
than  Abbott's  New  York  Digest  is  a  Code,  nor  as  much,  since  it 
gives  the  original  language  of  the  authorities,  and  not  merely  their 
purport  or  salient  point.  The  "Codex"  is  merely  a  compilation  of 
the  existing  statutory  law  of  the  empire,  arranged  in  systematic 
form.  The  "Institutes"  is  merely  a  text-book,  containing  a  sum- 
mary of  the  law  set  forth  in  the  "Digest"  and  "Codex."  This  is 
no  more  a  Code  in  the  modern  sense  of  the  word  than  is  Black- 
stone's  Commentaries. 

As  to  the  Codes  of  France  and  Prussia,  even  Austin  admits 
that  they  "have  not  accomplished  the  primary  ends  of  a  code  in 
the  modern  sense  of  the  term — that  is,  a  complete  body  of  law  in- 
tended to  supersede  all  the  other  law  obtaining  in  the  country" — 
and  they  have  been  "unsuccessful  to  a  considerable  extent."  He 
proceeds  to  point  out  the  principal  defects  of  the  French  Code, 
"because  its  failure  is  the  most  remarkable,"  and  calls  attention 
to  its  "glaring  deficiency"  in  the  "total  want  of  definitions  of  its 
technical  terms,  and  explanations  of  the  leading  principles  and  dis- 
tinctions upon  which  it  is  founded."  He  further  says  that  "in  the 
details  of  the  Code  they  (the  compilers)  display  a  monstrous  ignor- 
ance of  the  principles  and  distinctions  of  the  Roman  law  which 
they  tacitly  assumed."  He  proceeds  to  point  out  other  defects  in 
the  Prussian  and  French  codes,  which  I  shall  not  stop  to  recapitu- 
late.^' Whether  these  criticisms  by  Austin  are  just  or  unjust 
may  be  open  to  question,  but  when  the  champions  of  codification 

"Austin's  Lectures  on  Jurisprudence,  Vol.  II,  pp.  121  to  127. 
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point  to  these  codes  as  conclusive  arguments  in  their  favor  we  have 
a  right  to  summon  a  v^^itness  who  certainly  is  not  prejudiced 
against  them,  since  he  is  himself  an  advocate  of  the  desirability 
and  expediency  of  codified  law,  and  a  severe  critic  of  "judge- 
made  law." 

Curiously  enough,  while  Austin  complains  of  the  "glaring  de- 
ficiency" of  the  French  Code  in  the  "want  of  definitions  of  its  tech- 
nical terms,"  precisely  the  opposite  complaint  is  made  by  the  Su- 
preme Court  of  Louisiana  of  the  Code  of  that  State.  In  Egerton  v. 
Third  Municipality  of  New  Orleans,'^*'  it  is  said : 

"Definitions' are  at  best,  unsafe  guides  in  the  administration  of 
justice  and  their  frequent  recurrence  in  the  Louisiana  Code  is  the 
greatest  defect  in  that  body  of  laws." 

This  criticism  by  the  Supreme  Court  is  prefixed  to  the  Civil 
Code  of  Louisiana  in  the  edition  of  1900,  edited  by  Edwin  T. 
Merrick. 

The  advocates  of  codification  may  choose  either  horn  of  the 
dilemma  thus  presented. 

As  bearing  upon  the  question  whether  a  code  does  away  with 
the  necessity  of  "judge-made  law"  it  is  to  be  noted  that  the  deci- 
sions of  the  French  Courts  upon  the  meaning  and  application  of 
their  code  run  up  into  the  thousands,  and  while  these  decisions 
are  theoretically  not  as  binding  upon  the  Courts  as  are  the  decisions 
of  judges  under  our  common-law  system  of  jurisprudence,  no 
French  lawyer  could  claim  to  be  learned  in  the  law  and  competent 
to  properly  advise  his  clients  without  a  thorough  knowledge,  not 
only  of  the  code,  but  of  the  leading  decisions  of  the  Courts  con- 
struing and  enforcing  it. 

Another  and  very  recent  advocate  of  codification  may  be  sum- 
moned as  a  witness  on  this  subject,  namely,  Mr.  Sheldon  Amos. 
In  his  work  entitled  "An  English  Code,"  he  says : " 

"It  is  well  known,  for  instance,  that  the  set  of  French  Codes, 
which  in  time  became  the  most  comprehensive  and  self-dependent 
of  all,  have  been  completely  overridden  by  the  interpretations  of 
successive  and  voluminous  commentaries,  as  well  as  by  the  con- 
stantly accruing  decisions  of  the  Court  of  Cassation.  In  France, 
as  was  intimated  before  in  treating  of  another  subject,  there  can 
be  no  reliance,  in  any  given  case,  as  to  whether  a  judge  will  defer 
to  the  authority  of  his  predecessors,  or  will  rather  recognize  the 
current  weight  attached  to  an  eminent  commentator,  or  will  ex- 

"(1846)   I  La.  Ann.  437.         "p.  125. 
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temporize  an  entirely  novel  view  of  the  law.  The  greatest  possible 
uncertainty  and  vacillation  that  have  ever  been  charged  against 
English  law  are  little  more  than  insignificant  aberrations  when 
compared  with  what  a  French  advocate  has  to  prepare  himself  for 
when  called  upon  to  advise  a  client." 

Before  leaving  the  subject  of  the  desirability  of  codification 
it  is  proper  to  call  attention  to  a  further  objection  to  codification 
in  this  country  based  upon  our  Federal  system  of  government. 
Codification  of  the  law  will  result  in  further  differentiating  the 
jurisprudence  of  the  various  States.  Much  inconvenience  already 
exists  by  reason  of  the  diverse  systems  of  law  existing  in  our 
several  States.  A  merchant  residing  in  New  Jersey,  having  his 
manufactories  in  Massachusetts,  and  his  salesroom  in  New  York, 
is  subject  to  the  laws  of  three  different  commonwealths.  When  he 
sends  out  drummers  to  sell  goods  and  make  contracts  throughout 
the  United  States,  those  contracts  are  governed  by  the  laws  of 
the  various  States  in  which  they  are  made  or  in  which  they  are 
to  be  performed.  Yet,  so  long  as  the  body  of  the  jurisprudence  of 
these  States  is  "judge-made"  or  common  law,  there  is  a  constant 
tendency  to  assimilation  between  the  various  States.  The  decisions 
of  New  York,  or  of  Massachusetts,  or  of  Illinois  are  cited  as  author- 
ities in  the  Courts  of  New  Hampshire,  or  Ohio,  or  Missouri,  and 
while  not,  of  course,  binding  upon  the  Courts  of  those  States,  are 
usually  followed  unless  plainly  in  conflict  with  their  own  previous 
adjudications.  Where  conflict  exists  there  is  a  tendency  to  mini- 
mize, as  far  as  possible,  such  conflict.  Thus  the  law  of  the  country 
remains  very  largely  homogeneous  while  the  independence  of  each 
State  is  preserved. 

Let  the  law  of  one  of  the  States  be  codified,  however,  and  the 
tendency  at  once  turns  in  the  opposite  direction  towards  differentia- 
tion from  the  law  of  the  other  States,  Our  present  laws  of  mar- 
riage and  divorce,  descent  and  distributions,  furnish  abundant  evi- 
dence of  this  tendency  of  statutory  law.  "Confusion  worse  con- 
founded" is  the  only  appropriate  characterization  of  the  condition 
of  the  divorce  laws  of  this  country ;  so  much  so  that  many  are  cry- 
ing out,  with  sublime  disregard  of  constitutional  limitations,  for 
Federal  legislation  on  this  subject  to  remedy  the  present  chaotic 
condition  of  affairs.  The  same  result  will  follow  from  codification 
of  the  laws  of  the  several  States.  Even  though  the  codes  should 
be  originally  similar  they  would  rapidly  grow  dissimilar  by  amend- 
ments and  by  varying  interpretations.     Then  would  come  the  cry 
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for  Federal  leg^islation  to  unify  the  law  and  for  amendment  to  the 
National  Constitution  so  as  to  authorize  such  legislation,  and  thus 
would  be  struck  a  fatal  blow  at  that  most  vital  principle  of  our 
Federal  form  of  government,  the  autonomy  of  the  States  within 
the  sphere  of  private  and  municipal  law. 

The  experience  of  the  past  century  has  demonstrated  most 
remarkably  the  tendency  towards  assimilation  between  one  juris- 
diction and  another,  resulting  from  our  system  of  "judge-made 
law."  As  already  pointed  out  at  the  outset  of  my  remarks,  an 
enormous  body  of  law  has  been  developed  during  this  century  to 
meet  the  altogether  novel  situations  resulting  from  our  developing 
civilization.  The  entire  body  of  railroad  law,  and  the  greater  por- 
tion of  our  corporation  law  as  it  exists  to-day  have  been  worked 
out  by  the  Courts  during  the  past  century.  The  constant  citation 
in  arguments  before  the  Courts  of  authorities  from  other  States 
and  from  the  Federal  Courts  and  from  the  English  Courts  has 
tended  to  keep  the  decisions  in  harmony. 

It  was  with  a  view  to  aiding  in  the  direction  of  harmonizing 
the  law  throughout  the  Union  that  the  United  States  Supreme 
Court  in  the  famous  case  of  Swift  v.  Tyson,^^  refused  to  follow 
the  decisions  of  the  State  Courts  on  questions  of  contract  or  gen- 
eral commercial  law,  but  most  emphatically  asserted  its  right  to 
decide  for  itself  "upon  general  reasoning  and  legal  analogies,  what 
is  the  just  rule  furnished  by  the  principles  of  commercial  law  to 
govern  the  case"  and  to  determine  such  questions  according  to  "the 
general  principles  and  doctrines  of  commercial  jurisprudence."  Mr. 
Justice  Story  says : 

"The  law  respecting  negotiable  instruments  may  be  truly  de- 
clared in  the  language  of  Cicero,  adopted  by  Lord  Mansfield  in 
Luke  V.  Lyde^"^  to  be  in  a  great  measure,  not  the  law  of  a  single 
country  alone,  but  of  the  commercial  world.  Non  erit  alia  lex 
RomcE,  alia  Athenis,  aila  nunc,  alia  posthac,  sed  et  apud  omnes 
gentes,  et  omni  tempore,  una  eademqtie  lex  obtinebit." 

Accordingly  the  court  refused  to  follow  in  a  case  arising  in 
New  York  the  well-settled  rule,  then  prevailing  in  this  State,  to 
the  effect  that  one  who  takes  negotiable  paper  for  an  antecedent 
debt  not  a  bona  fide  purchaser  for  value,  and  followed  what  it 
held  to  be  the  general  doctrine  prevailing  in  England  and  in  this 
country  to  the  contrary. 

It  is  indeed  extremely  questionable  whether  the  Federal  judici- 

"  (1842)    16  Pet.  I.         "  (1759)   2  Burr.  883,  887. 
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ary  was  justified  in  disregarding  the  settled  rules  of  the  common 
law  as  administered  by  the  State  Courts  even  on  questions  of  "gen- 
eral commercial  law"  since  the  decisions  of  the  State  Courts  are 
quite  as  much  the  "law  of  the  land"  when  judicially  declared  by 
the  State  tribunals  as  if  enacted  by  the  Legislature  in  Statutory 
form,  in  which  case  it  is  conceded  that  the  Federal  Courts  must 
administer  the  law  as  thus  enacted.  The  rule  laid  down  in  the 
case  of  Swift  v.  Tyson  has,  however,  been  followed  by  the  United 
States  Supreme  Court  in  an  unbroken  line  of  decisions  to  the  same 
effect  and  has  been  applied  to  a  variety  of  cases  involving  con- 
structions of  contracts  or  questions  of  general  commercial  law. 
The  practical  result  in  steadying  the  principles  of  the  common  law 
and  in  harmonizing  the  law  as  between  the  various  States  has  been 
extremely  beneficial.  The  State  of  New  York,  when  it  came  to 
enact  its  Negotiable  Instrument  Law,  adopted  the  doctrine  of  the 
United  States  Supreme  Court  to  the  effect  that  "an  antecedent  or 
pre-existing  debt  constitutes  value"  (Section  51).  In  the  mean- 
time, the  Federal  doctrine  on  this  subject  has  been  followed  by  the 
courts  of  most  of  the  other  States.  The  tendency  of  the  courts, 
State  and  Federal,  to  keep  their  decisions  in  harmony  with  each 
other  has  resulted  in  building  up  a  system  of  jurisprudence  which 
as  a  whole  excites  our  wonder  and  admiration. 

The  conception  of  that  system  of  jurisprudence  as  a  mere 
congeries  of  cases  is  an  erroneous  and  wholly  unphilosophical  con- 
ception. When  so  regarded,  it  ceases  to  be,  in  any  proper  sense,  a 
system  at  all.  The  common-law  is  not  a  collection  of  decisions  to 
be  memorized  and  blindly  followed.  It  is  not,  in  any  true  sense,  a 
collection  of  decisions  at  all.  It  is  not  the  cases  of  A  against  B, 
or  C  against  D  that  are  the  "law  of  the  land,"  but  it  is  the  princi- 
ples laid  down  in  the  cases  of  A  against  B,  or  C  against  D,  that  are 
the  "law  of  the  land." 

As  is  well  and  strikingly  observed  by  Lord  Mansfield  in  Rex  v. 
Bemhridge,'^^ 

"The  law  does  not  consist  of  particular  cases,  but  of  general 
principles  which  are  illustrated  and  explained  by  these  cases."^® 

We  of  this  day  and  generation  are  not  disposed  to  accede  to  the 
eulogy  of  the  common-law  as  "the  perfection  of  reason."  We  smile 
at  this  eulogy,  conscious  as  we  are  of  the  manifest  imperfections  of 
the  common  law.     Yet  even   Bentham,   contemptuous  and   even 

"  (1783)   3  Doug.  332. 

"Quoted  by  Stephen  in  his  Introduction  to  his  Digest  of  Evidence. 
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scornful  as  he  is  of  what  he  characterizes  as  the  "haphazard," 
"blundering,"  "ex  post  facto"  mode  of  declaring  law  by  the  Judges 
in  actual  litigation,  cannot  refrain  from  eulogizing  the  actual  re- 
sults of  the  common-law  system.  He  says :  "Traverse  the  whole 
continent  of  Europe,  ransack  all  the  libraries  belonging  to  the  juris- 
prudential systems  of  the  several  political  states,  add  the  contents 
all  together,  you  would  not  be  able  to  compose  a  collection  of 
cases  equal  in  variety,  in  amplitude,  in  clearness  of  statement  in  a 
word,  all  points  taken  together,  in  instructiveness,  to  that  which 
may  be  seen  to  be  afforded  by  the  collection  of  English  Reports  of 
adjudged  cases,  in  adding  to  them  the  abridgments  and  treatises, 
by  which  a  sort  of  order,  such  as  it  is,  has  been  given  to  their  con- 
tents." ^°  Thus  said  Bentham  a  century  ago.  He  would  still  be 
obliged  to  say  as  much  were  he  alive  to-day.  With  all  its  defects 
and  imperfections,  the  "judge-made  law"  of  England  and  America 
is  a  marvelous  product  of  the  combined  wisdom  and  sense  of  justice 
of  men  who  have,  on  the  whole,  represented  the  best  thought  and 
the  clearest  reasoning  and  the  truest  righteousness  of  their  respect- 
ive generations. 

In  conclusion,  a  word  or  two  of  personal  advice  to  you,  who  are 
about  to  graduate  from  this  Institution.  You  have  been  studying 
by  an  examination  of  the  cases  themselves  the  system  of  law  which 
has  been  evolved  by  judicial  thought  and  learning  from  the  princi- 
ples of  the  common  law.  While  not  shutting  your  eyes  to  imper- 
fections or  inconsistencies  in  judicial  reasoning  or  occasional  mis- 
carriages of  justice,  you  have  learned  nevertheless  to  recognize  that, 
on  the  whole,  the  law  has  been  developing  in  the  direction  of  sound 
reason  and  good  conscience  and  has  been  on  the  whole  tending 
towards  harmony  and  symmetry.  You  have  failed  to  appreciate 
the  true  lesson  of  the  past,  if  you  have  not  learned  to  be  distrustful 
of  rash  experiments  in  connection  with  the  frame-work  of  our 
jurisprudence  or  our  social  organism. 

As  our  future  lawyers  and  judges  you  are  to  be  the  chosen 
champions  of  vested  rights  and  of  the  institutions  handed  down  to 
us  by  our  fathers.  It  is  to  the  members  of  the  Bar  that  the  com- 
munity must  look  in  the  future,  as  they  have  looked  in  the  past, 
for  that  safe,  sane  and  wise  conservatism,  which  does  not  allow 
itself  to  be  stampeded  by  popular  clamor  into  supporting  radical 
and  revolutionary  and  confiscatory  measures,  who  recognize  that 
it  is  easier  to  uproot  a  tree  or  destroy  a  building  than  it  is  to  con- 

"  Works  of  Jeremy  Bentham,  Vol.  IV,  p.  461. 
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struct  the  building  or  to  develop  the  tree  from  the  seed;  that  the 
work  of  destruction  is  easier  than  the  work  of  construction,  that 
when  men  begin  to  chafe  and  to  fret  at  constitutional  limitations, 
or  at  the  restraints  of  law  and  order,  it  behooves  the  Bar  to  raise 
the  danger  signal,  and  to  warn  their  fellow  citizens  that  they  are 
risking  future  safety  for  present  advantage  or  supposed  advantage. 
The  desire  to  accomplish  results  without  regard  to  the  means 
adopted  to  accomplish  the  results,  is  a  tendency  against  which  a 
well-regulated  legal  mind  sets  itself  resolutely.  It  is  better  that  a 
thing  should  be  done  rightly,  than  that  it  should  be  done  quickly. 
It  is  better  that  a  temporary  evil  should  be  suffered  to  go  unre- 
dressed, rather  than  that  we  should  imperil  the  safeguards  of  our 
free  institutions,  or  should  sow  the  seeds  of  future  evils  greater 
than  those  of  which  we  now  complain. 

W11.UAM  B.  Hornblowe:r, 

New  York. 


ERROR  OF  LAW.i 

I,  The  Juristic  Act — How  Af'feicted. 

Every  juristic  act  essentially  depends  upon  an  expression  of 
the  will.  It  is  in  the  meeting  of  the  minds,  unless  the  law  implies 
a  fictitious  promise,  that  the  obligation  of  a  valid  contract  finds 
its  force.  That  which  affects  the  completeness  and  reality  of  con- 
sent, which  prevents  the  minds  from  coming  together  in  true  and 
common  understanding,  tends  to  modify  or  destroy  the  legal  effect 
and  impeach  the  transaction.  In  the  classification  of  conditions 
which  may  produce  such  legal  consequences,  ignorance,  the  ab- 
sence of  information,  and  error,  the  wrong  belief,  used  synony- 
mously, head  the  list.  The  question  of  error,  considered  in  its 
simple  subdivisions,  one  of  which  concerns  some  essential  quality 
of  the  subject-matter  or  agreement,  i.  e.,  "error  in  substantia"  and 
the  other,  its  very  opposite,  in  which  each  is  thinking  of  a  different 
subject-matter,  i.  e.,  "error  in  corpore"  is  not  the  easiest  propo- 
sition in  the  law ;  but  the  complications  and  difficulties  which  have 
arisen  in  the  English  jurisprudence  in  particular,  and  which  in  a 
lesser  degree  have  been  experienced  in  France  and  Germany 
through  the  adoption  of  the  principle  of  the  Roman  law,  familiar 
to  all  as  the  maxim,  "Ignorantia  juris  non  excusat,"  have  been 
endless,  costly  and  provocative  of  much  injustice. 

This  maxim  may  be  likened  to  the  genie  of  the  Arabic  tale 
who,  on  being  released  from  long  captivity  in  his  brazen  capsule, 
arose  in  a  cloud  of  smoke  to  obscure  the  sun,  cause  darkness  and 

^In  the  discussion  of  the  respective  rights  of  parties  to  a  contract 
entered  into  under  a  mistaken  apprehension  as  to  its  legal  effect,  under  the 
English,  French  and  German  law,  the  author  has  confined  himself  to  "error 
of  law"  rather  than  to  "error  of  fact."  His  investigations  have  been 
directed  toward  the  depth  of  the  subject  rather  than  toward  breadth  and 
superficiality.  The  question  of  error  of  law  most  frequently  arises  in 
actions  for  the  recovery  of  money,  though  not  infrequently  for  setting  aside 
deeds  and  wills  or  determining  rights  under  them.  As  the  subject,  con- 
sidered in  the  light  of  the  law  of  England,  has  been  greatly  confused  and 
misunderstood  because  of  the  various  rules  of  pleading,  relief  having  been 
given,  or  asked  for  in  "assumpsit,"  "money  had  and  received"  and  by  bill 
in  equity  to  redeem  or  refund,  no  attempt  has  been  made  to  indicate  the 
proper  forum  in  which  to  seek  a  remedy,  or  form  of  action  that  would 
prove  most  efficacious  in  any  particular  case.  Whether  a  contract  is  void- 
able, or  void  on  account  of  such  error  in  France  and  Germany  is  to  be 
determined  by  the  Civil  Code  obtaining  in  each  country.  In  reference  to 
the  law  of  England,  where  precedents  have  such  tremendous  importance, 
after  an  analysis  of  the  cases  it  is  deemed  sufficient  to  point  out  a  rule, 
broad  and  equitable,  which  in  the  author's  humble  opinion  is  supported  by 
a  preponderance  of  authority. 
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confusion  below  and  terrify  iiis  liberator;  because  in  its  trans- 
lation and  application  it  has  thrown  a  weird  spell  upon  the  law  of 
Christendom,  involved  its  interpretators  in  dissentious  arguments, 
and  at  times  has  enveloped  bench  and  bar  in  an  impenetrable 
mantle  of  perplexity  and  doubt. 

Obviously,  for  all  public  purposes,  citizens  must  be  presumed 
to  know  the  law.  Their  ignorance  of  it  is  not  acceptable  as  an 
excuse;  if  it  were,  the  administration  of  justice  would  be  impos- 
sible. In  matters  of  private  law,  however,  touching  the  civil  rights 
of  citizens,  as  distinguished  from  the  criminal  law,  the  rigor  of 
the  rule  works  hardship  and  injustice.  It  imposes  upon  the  citizen 
the  duty  of  knowing  the  law  in  its  entirety.  And  yet  there  is  an- 
other maxim  which  says  that  the  law  requires  nothing  impossible.^ 

Lord  Mansfield,  when  it  was  argued  before  him  that  all  laws 
of  the  country  are  presumed  clear,  evident  and  certain,  answered: 

"As  to  the  certainty  of  the  law  it  would  be  very  hard  upon 
the  profession  if  the  law  was  so  certain  that  everybody  knew  it. 
The  misfortune  is  that  it  is  so  uncertain  that  it  costs  much  money 
to  know  what  it  is  even  to  the  last  resort."  ^ 

It  is  the  purpose  of  this  inquiry,  therefore,  to  discover  whether 
under  any,  and  if  so,  what  circumstances  the  victim  may  be  assisted 
and  relieved  of  the  consequences  of  his  error,  or  be  made  to  suffer 
the  penalty  for  his  stupidity. 

II.  Origin  of  the  Maxim  "Ignorantia  Juris  non  Exclsat." 

The  recovery  of  a  payment  of  money,  made  through  ignorance, 
or  mistake  of  law,  has  been  the  subject  of  long  and  spirited  con- 
troversy among  the  commentators,  ancient  and  modern,  on  the 
Roman  law.  The  affirmative  side  has  included  such  illustrious  and 
profound  scholars  as  Vinnius,  D'Aguesseau,  Ulric  Huber  and 
Muhlenbruch,  who  maintained  with  much  argument  that  resti- 
tution was  to  be  obtained  in  all  cases  of  error,  whether  it  be  an 
error  of  fact,  or  an  error  of  law.*  Other  eminent  jurists,  notably 
Cujas,  Donellus  and  Voet,  took  the  opposite  view  of  the 
proposition  and  argued  with  force  and  skill  that  no  action  lies 
to  recover  money  paid  through  error  of  law.  Savigny,  whose 
eminence  was  no  less  than  the  others,  expressed  a  very  similar 
view,  declaring  that  money  which  has  been  paid  by  reason  of 
error  of  law  cannot  be  recovered  by  the  condictio  indehiti  without 

*Coke,  Litt.  231,  b.  *  Jones  v.   Randall    (i774)    Cowp.   2,7- 

*MacKenzie's  Roman  Law   (5th  Ed.)   256. 


478  COLUMBIA    LAW  REVIEW. 

proof  that  such  ignorance  is  excusable  and  not  the  result  of  gross 
negligence.^ 

The  negative  of  the  proposition  is  based  upon  the  law : 

"Where  a  person,  ignorant  of  the  law,  pays  money  which  is 
not  due,  the  right  of  repetition  ceases,  for  repetition  is  allowed  only 
in  cases  where  what  is  not  due  is  paid  in  consequence  of  an  error 
of  fact."« 

The  affirmative  relies  upon  the  text  of  Papinian: 

"An  Ignorance  of  law  does  not  avail  those  who  are  desirous 
of  acquiring  and  does  not  injure  those  who  merely  seek  their  own. 
An  error  in  law  does  not  subject  any  person  to  the  injury  of 
losing  his  property.  Therefore,  wherever  the  question  relates  to 
avoiding  or  repairing  a  loss,  an  ignorance  of  the  law  does  not 
induce  any  prejudice. "''^ 

The  first  cited  text  is  declared  by  its  advocates  to  be  of  uni- 
versal application  and  not  confined  to  those  cases  where,  although 
there  might  have  been  no  legal,  yet  there  was  a  moral  or  natural 
obligation  to  make  the  payment,  and  therefore  the  person  to  whom 
it  was  made  has  a  right  "m  foro  conscientice"  to  retain  it.  In 
attempting  to  reconcile  the  text  of  Papinian  they  insist  that  the 
cases  in  which  error  of  law  does  not  prejudice,  are  those  in  which 
the  party  is  contending  "de  amittenda  re,"  and  that  if  he  has  parted 
with  his  property,  even  through  ignorance  of  the  law,  it  ceases  to 
be  his,  and  that  in  seeking  to  recover  it  he  is  not  "petens  suum" 
or  "in  damnis  amittendce  rei  suae,"  hut  that  he  is  "volens  adquirere" 
for  its  recovery  is  "in  compendiis."^ 

To  this  Vinnius  justly  observes  that  it  cannot  be  said  a  man 
is  deriving  gain  from  his  error  in  law,  when  he  recovers  back  his 
own  property.  He  and  Chancellor  D'Aguesseau  insist  that  the 
text  of  the  Code  is  to  be  understood  as  applying  only  to  those  cases 
in  which  the  payment  has  been  made  under  a  natural  or  moral 
obligation,  and  where,  therefore,  there  is  nothing  unconscientious 
in  retaining  the  payment.  In  other  words,  they  contend  that  con- 
dictio  indebiti  can  be  excluded  only  on  an  equitable  plea,  because 
it  is  itself  founded  on  equity;  and  that  in  the  whole  title  of  the 
Digest  treating  of  condictio  indebiti  ®  restitution  is  never  denied 
to  an  error  of  law,  or  confined  solely  to  an  error  of  fact,  but  is  con- 
stantly ascribed  to  error,  simply,  whether  the  payment  was  made 

'  System  V.   3 ;   Appendix  8,  §  35.         "Code  Justinian  i,  18;   i,  10. 

^Digest  22,  6,  I,  7,  8;  Salkowski's  Roman  Private  Law,  p.  94. 

*  Vinnius  in  Evans'   Pothier,  Appendix,  443.         'Digest   12,  6. 
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on  account  of  what  never  was  due,  or  of  some  claim  unenforceable 
because  of  a  perpetual  exception ;  and  that  some  passages  in  the 
Code,  in  which  restitution  appears  to  be  denied  to  an  error  of 
law,  occur  in  rescripts  which  could  be  intended  to  apply  only  to 
those  cases  where  a  natural  obligation  existed,  so  as  to  afford 
good  ground  of  retention  in  equity.^" 

They  show  conclusively  that  in  those  cases  where  it  is  admitted 
that  a  recovery  may  take  place,  the  ignorance  under  which  the 
payment  was  made,  is  of  law  and  not  of  fact;  and  in  those  cases 
where  recovery  is  not  allowed  the  party  is  debarred  from  relief 
because  of  a  subsisting  natural  or  moral  obligation  rather  than  an 
ignorance  of  law. 

If  no  natural  obligation  subsists,  recovery  should  be  allowed. 
In  part  the  views  of  Vinnius  are  expressed  as  follows : 

"I  subscribe  to  the  opinion  of  the  old  interpreters,  that  repeti- 
tion should  be  allowed  even  of  what  is  paid  by  error  of  law,  pro- 
vided there  is  not  any  natural  obligation.  In  the  first  place,  I  am 
influenced  by  the  consideration,  that  the  condictio  indebiti  is  intro- 
duced ex  (squo  et  bono  and  therefore  can  only  be  excluded  by 
exceptions  founded  upon  equity  on  the  opposite  side.  *  *  *  I 
am  also  influenced  by  the  consideration  that  in  the  whole  title  of 
the  Pandects,  de  condictio  indebiti,  although  it  is  rather  diffuse, 
the  right  of  repetition  is  never  applied  solely  to  error  of  fact,  or 
denied  to  error  of  law,  but  is  referr-zd  generally  to  error,  whether 
what  is  paid  was  not  due  in  any  sense,  or  whether  the  claim  of  it 
could  be  repelled  by  a  perpetual  exception ;  so  that  it  is  to  be 
understood  that  the  right  of  repetition  is  not  prevented  by  the 
nature  of  the  error,  but  by  the  knowledge  of  the  person  making 
the  payment  and  by  that  only,  as  is  clearly  proved  as  well  by  the 
laws,  as  by  the  reason  which  is  assigned,  why  a  person  cannot 
reclaim  what  he  has  paid  knowing  it  not  to  be  due  from  him,  viz., 
that  he  is  presumed  to  have  given  it;  which  cannot  be  said  of  a 
person  who  thought  himself  under  the  obligation  and  necessity  of 
paying.  *  *  *  por  the  mere  circumstance  of  my  having  mis- 
taken the  law,  does  not  alone  give  you  a  just  reason  for  retaining 
what  was  not  in  any  manner  due  to  you ;  and  in  this  case  it  is 
better  to  favor  the  right  of  repetition  than  the  acquisition  of  an 
adventitious  gain."  ^^ 

The  argument  of  D'Aguesseau  is  unanswerable.    He  says :  ^^ 

"Error  of  law  ought  not  to  give  any  person  a  title  of  acquisi- 
tion :  the  reason  is  evident,  and  Cujas  comprises  it  in  a  word  in  his 

"Vinnius  Inst;  Huber  Inst.  Lib.  3,  t.  28. 

"Chap.  XL VII  of  Bk.  I  of  the  Select  Questions  of  Vinnius,  reprinted 
in  the  Appendix  of  Evans'  Pothier. 

"Dissertation  on  Mistakes  of  Law,  reprinted  in  the  Appendix  of  Evans' 
Pothier. 
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Commentary  on  Law.  Otherwise,  an  ignorance  of  the  law  would 
be  an  advantage  to  the  person  making  the  mistake.  Error  would 
have  more  privileges  than  knowledge,  and  ignorance  would  be 
recompensed,  whilst  science  would  not. 

"Hence  those  solemn  definitions  of  the  law ;  ignorance  of  the 
law  does  not  profit  those  who  are  desirous  of  acquiring  an  ad- 
vantage.^^ 

"An  error  of  law  cannot  be  taken  advantage  of  even  by 
women. ^*  Ignorance  of  the  law  is  of  no  advantage  in  case  of 
usucaption.^^ 

"But  this  maxim  seems  only  to  have  been  contemplated  in  one 
point  of  view.  Most  of  fnose  who  have  treated  of  it,  have  only 
considered  it  in  regard  to  the  person  who  falls  into  an  error  of  law, 
to  whom  it  is  certain  that  his  ignorance  can  never  be  of  any  ad- 
vantage ;  but  the  rule  does  not  appear  less  certain,  with  respect  to 
those  with  whom  another  by  mere  error  of  law  may  contract  an 
engagement.  I  mean  it  is  scarcely  less  evident,  that  an  error  of 
law  in  one  party  is  not  a  sufficient  cause  to  afford  title  and  means 
of  acquisition  to  another.  I  suppose  the  error  of  law  to  be  the  only 
cause  and  the  single  foundation  of  the  contract  or  obligation,  in  a 
word  of  the  act  which  is  passed,  and  proceeding  upon  this  suppo- 
sition, I  say,  that  an  error  cannot  profit  the  person  who  obliges 
himself,  neither  can  it  give  an  advantage  to  the  person  to  whom 
he  is  obliged. 

"It  would  be  false,  that  equity  does  not  allow  one  man  to 
enrich  himself  at  the  expense  of  another ;  that  what  belongs  to  me 
cannot  be  acquired  by  another  without  my  consent  or  fault ;  unless 
it  can  be  said  that  one  who  is  under  an  error  gives  a  real  consent, 
or  that  the  law  regards  a  legal  mistake  as  a  fault  which  it  punishes 
by  the  loss  of  the  property  that  was  the  subject  and  occasion  of  it. 
But  the  first  cannot  be  maintained,  and  how  is  it  possible  to  prove 
the  second?  Even  supposing  that  a  person  who  mistook  the  law 
deserved  to  lose  his  property,  how  could  that  prove  that  the  other 
deserved  to  gain  it?  And  that  for  this  single  reason,  that  the 
person  who  erred  was  not  acquainted  with  his  right.  In  a  word, 
who  will  maintain  that  for  this  error  the  one  deserved  to  be 
stripped  of  the  property  which  belonged  to  him  and  the  other  to 
be  invested  with  that  which  did  not? 

"This  is  not  all ;  it  must  be  further  maintained  that  an  obliga- 
tion without  any  cause,  or  founded  upon  a  cause  which  was  false, 
unjust  and  illegitimate,  could  be  valid ;  that  that  which  is  null 
could  produce  effects,  that  the  law  could  not  establish  that  favor- 
able remedy  to  which  it  gives  the  name  'condictio  sine  causa,'  or 
'condictio  indebiti,'  and  that  thus  converting  all  obligations  with- 
out cause  into  forced  donations,  it  regarded  all  those  who  con- 
tracted from  error  in  point  of  law  as  real  donors. 

"  Digest  22,  6,  7-         "  Cod.  L.  8  ff.         "  Cod.  L.  4  ff. 
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"To  avoid  all  these  inconveniences,  nothing  is  more  simple  than 
to  give  the  rule  of  law  all  the  extent  of  which  it  is  capable.  'Error 
juris  in  compendiis  non  prodest;'  then  it  is  of  no  advantage  to 
either  party,  "neque  reo  neque  stipulatori  prodest,'  to  the  one 
because  it  is  not  just  that  his  fault  should  be  of  any  service  to  him, 
and  that  he  should  derive  an  advantage  from  his  own  error ;  to 
the  other,  because  there  is  not  a  single  law  in  the  whole 'system  of 
jurisprudence  which  establishes  that  an  error  of  another  shall  of 
itself,  and  without  any  other  cause,  be  a  legitimate  title  and  a 
just  means  of  acquisition. 

"All  these  principles  being  allowed,  it  appears  easy  to  decide 
what  are  the  consequences  which  ought  to  result  from  an  error 
of  law.  For,  ist,  the  question  relates  either  to  acquiring  or 
losing.  If  it  relates  to  acquiring,  an  error  of  law  is  neither  an 
excuse  nor  a  title,  except  to  minors  and  others,  who  are  assisted 
even  in  respect  to  gain.     *     *     * 

"And  in  this  principally  consists  the  difference  between  error 
of  law  and  error  of  fact.  In  error  of  fact  (says  Cujas)  there  is 
not  any  distinction  between  gain  and  loss ;  in  error  of  law  there  is. 

"When  the  question  relates  to  keeping,  or  to  avoiding  the  loss 
of  what  we  already  have,  the  discordant  opinions  of  the  inter- 
preters can  scarcely  *  *  *  be  reconciled;  and  lest  you  should 
accuse  the  modern  interpreters  alone,  you  may  consult  the  Basilican 
interpreters,  among  whom  there  is  a  very  great  difference  upon 
this  subject.     *     *    * 

"But  who  shall  wonder  at  so  great  a  discord  amongst  the  inter- 
preters of  the  law?  For  the  laws  themselves  appear  to  be  dis- 
cordant with  each  other.  For  Dioclesian  and  Maximian  state 
in  the  law,  that  where  a  person  ignorant  of  the  law,  pays  money 
which  is  not  due,  the  right  of  repetition  ceases,  for  repetition  is 
only  allowed  in  cases  where  what  is  not  due  is  paid  in  consequence 
of  an  error  in  fact.  Here  the  various  ways  in  which  a  thing  is 
not  due  are  not  distinguished;  but  it  appears  clear  that  whatever 
is  paid,  through  an  error  of  law,  without  being  due,  cannot  be 
reclaimed,  and  that  there  is  no  right  of  repetition,  except  for  what 
is  paid  in  consequence  of  an  error  in  fact. 

"But  the  very  title  of  the  'ff.  &  Cod.  de  condictione  sine  causa' 
shews  the  contrary;  for  it  is  an  undoubted  principle  of  law,  that 
what  is  promised  either  without  a  cause,  or  for  an  unjust  cause, 
may  be  recovered  back." 

Ill,  The  Principle  Obtaining  in  France. 

France,  from  time  immemorial,  has  been  governed,  in  part  at 
least,  by  the  Roman  law.  Even  in  the  customary  provinces  it  was 
held  to  supply  the  most  likely  index  to  the  meaning  of  a  doubtful 
or  imperfectly-defined  custom.^®  Thus  its  influence  can  be  traced 
through  the  various  codifications,  partial,  local  or  general,  from 

"Amos,  Roman  Civil  Law,  434. 
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the  charter  of  the  Commune  of  Beauvais,  granted  by  Louis  the 
Young  in  A.  D.  1 1 14 ;  the  general  Ordonnance  published  by 
Charles  VII,  after  expelling  the  English,  in  1453;  the  civil  and 
commercial  legislation  during  the  reigns  of  Louis  XIV,  Louis 
XV  and  Louis  XVI ;  and  down  to  that  great  code  which  had  its 
inception  in  the  decrees  of  the  National  Assembly  of  1791,  and 
became  associated  with  the  name  of  Napoleon. 

The  framers  of  the  French  Code,  although  they  copied,  almost 
verbatim,  from  the  works  of  Justinian  and  the  commentaries  of 
Pothier  much  of  its  wording  and  arrangement,  mindful  of  the 
long  and  spirited  controversy  into  which  the  various  interpreters 
had  plunged,  accepted  with  wise  foresight  the  conclusions  of 
Vinnius  and  D'Aguesseau.^'^  Though  they  loved  and  admired 
Pothier  and  accepted  his  teachings  in  other  branches  of  the  law, 
as  the  Germans  had  idolized  and  followed  Savigny,  yet,  since 
neither  he  nor  Voet  had  discussed  or  answered  the  lucid  and 
powerful  arguments  on  the  other  side  of  the  question,^^  they  adopted 
the  following  general  rule,  which  has  exercised  the  greatest  influ- 
ence upon  other  systems  founded  upon  the  civil  law :  ^® 

"When  a  person,  who,  by  error,  believing  himself  to  be  the 
debtor,  has  discharged  a  debt,  he  has  a  right  of  repetition  against 
the  creditor.  This  right  ceases,  however,  if  the  creditor,  in  con- 
sequence of  the  payment,  has  destroyed  his  written  proof  of  debt, 
recourse  in  that  case  being  reserved  to  the  person  who  has  paid 
against  the  true  debtor." 

Restitution,  under  this  article,  may  be  demanded  in  all  cases 
without  distinction,  whether  the  payment  was  made  because  of  an 
error  of  fact  or  an  error  of  law.  The  decisions  of  the  courts  have 
been  in  conformity  with  the  opinions  of  Vinnius  and  D'Aguesseau.^" 

Thus:  Where  a  person  of  full  age,  on  whom  alone,  by  the 
coutume,  a  succession  had  devolved,  in  ignorance  of  this  coutume, 
had  recognized  his  three  nephews  as  his  coheirs  for  many  years 
in  the  most  formal  public  and  private  acts,  it  was  held  that  he  was 
entitled  to  recover  that  which,  through  his  ignorance,  he  had 
allowed  them  to  receive.^'^ 

"Touillier,  Le  Droit  Civil  (sth  Ed.)  79;  Zacharia,  Droit  Civil  (6th 
Ed.)  V.  2,  §  442. 

"Burge's  Comm.  V.  3,  p.  729.         "Code  Napoleon,  Art.  1377. 

"Pailliet,  Manuel  de  Troit  Francaise,  4th  ed.  252;  Sth  ed.  358;  Lau- 
rent's Principes  de  Droit  Civil,  V.  XX,  n.  354;  Baudry-Lacant.  &  Barde's 
Droit  Civil,  V.  3,  pp.  1067-8. 

"Augeard,  T.  1,134;  Tuillier,  Le  Droit  Civil  (Sth  Ed,),  L.  3,  t.  3. 
ch.  2,  n.  66. 
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Domat,  that  great  scholar  of  whose  talents  it  may  be  said  "age 
cannot  wither  nor  custom  stale" ;  whose  period  of  usefulness  ante- 
dated by  more  than  a  hundred  years  the  Code  Napoleon,  and  whose 
work  was  particularly  adapted  to  the  French  jurisprudence  of  the 
time  in  which  it  was  published,^^  is  still  cited  at  the  present  time, 
because  more  practical  and  less  philosophical  than  more  modern 
writers  on  the  Roman  law,  as  an  eminent  authority  upon  prin- 
ciples embodied  in  the  code  of  France.^^  His  views,  if  it  can  be 
said  that  they  were  secondary  to  those  of  Vinnius  and  D'Agfuesseau 
in  moulding  the  opinions  of  the  law-makers  of  France,  were  won- 
derfully lucid  and  sound.  He  outlined  a  series  of  rules  illustrating 
the  different  effects  of  error  of  law,  in  covenants,  in  part  as 
follows :  ^* 

"If  the  ignorance  or  error  in  law  be  such  that  it  is  the  only 
cause  of  a  covenant  in  which  one  obliges  himself  to  a  thing  which 
he  was  not  bound  to  otherwise,  and  there  be  no  other  cause  on 
which  the  said  obligation  can  be  founded;  the  cause  proving  to 
be  false  the  obligation  will  be  null.  Thus,  for  example,  if  he  who 
purchases  a  fief  situated  in  a  custom  where  no  fine  is  payable  for 
the  purchase,  goes  to  the  lord  of  the  manor  and  compounds  with 
him  for  the  fine  which  he  supposed  to  be  due ;  this  covenant,  which 
has  no  other  foundation  besides  this  error  alone,  will  not  oblige 
the  purchaser  to  pay  the  fine  which  was  not  due. 

"The  foregoing  rule  not  only  takes  place  in  preserving  the 
person  who  errs  from  suffering  any  loss,  as  in  the  case  there 
explained;  but  it  takes  place  likewise  to  hinder  him  from  being 
deprived  of  a  right  which  he  did  not  know  belonged  to  him.  Thus, 
for  instance,  if  the  nephew  of  an  absent  person  takes  care  of  his 
affairs,  and  the  absent  person  happening  to  die,  the  brother  of  the 
deceased,  as  his  heir  and  next  of  kin,  demands  of  the  nephew  an 
account  of  his  intromissions  with  the  effects  of  the  deceased;  the 
nephew  gives  an  account  and  restores  to  his  uncle  all  that  remained 
in  his  hands  belonging  to  the  said  succession,  for  want  of  knowing 
that  he  succeeded  likewise  to  the  deceased,  by  the  right  of  repre- 
sentation to  his  father,  who  was  brother  to  the  deceased ;  he  may 
afterwards,  being  informed  of  his  right,  demand  his  part  of  the 
succession." 

Where  ignorance  of  the  law  is  of  no  avail,  is  shown  by  Domat 

as  follows :  ^^ 

"If  by  an  error  or  ignorance  of  the  law  one  has  done  himself 
a  prejudice,  which  cannot  be  repaired  without  breaking  in  upon  the 

''A.  D.  1694- 

*■  Domat,  Th.  Civil  Law  (Cushing's  Ed.)  pp.  497  ^^  seq. 

*•  Domat,  Th.  Civil  Law   (Cushing's  Ed.)   nos.  1237,  8,  9,  40. 

"Domat,  Th.  Civil  Law   (Cushing's  Ed.)   n.  1239. 
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right  of  another  person,  this  error  will  make  no  change  or  altera- 
tion to  the  prejudice  of  that  other  person.  Thus,  for  example,  if 
he  who  has  been  born  and  bred  in  a  country  where  persons  are 
reputed  to  be  majors  at  the  age  of  20  years,  treats  in  another 
country  where  the  law  continues  the  minority  to  the  age  of  25, 
but  whom  he  knows  to  be  upwards  of  twenty,  and  therefore  believes 
him  to  be  major,  or  if  he  lends  him  money,  this  error  will  not 
hinder  the  said  minor  from  being  restored,  if  there  be  ground  for 
it.  For  it  is  a  right  which  belongs  to  him  by  virtue  of  a  law,  the 
effect  of  which  is  not  changed  to  his  prejudice  by  that  other  per- 
son's ignorance.  And  if  the  money  lent  has  not  been  profitably 
laid  out,  the  error  of  the  lendor  will  not  excuse  him  from  bearing 
the  loss.  Thus  he  who  had  given  an  estate  in  land  in  payment 
in  a  transaction  hoping  to  have  it  back  again  because  of  his  being 
wronged  in  more  than  half  of  the  real  value,  could  not  under  this 
pretext  recover  this  estate,  which  his  adversary  had  acquired  by  a 
title  which  the  law  does  not  allow  to  be  annulled  on  account  of 
any  such  damage  sustained." 

Commenting  upon  these  examples  Gushing  ^°  remarks  that 
ignorance  of  the  disposition  of  the  customs  is  an  ignorance  of  the 
law,  as  much  as  the  ignorance  of  the  ordinances  and  other  laws. 
For,  although  the  customs  he  considered  as  facts,  he  says : 

"Because  being  only  part  of  the  positive  law,  and  different  in 
different  places,  it  is  natural  that  they  be  not  all  known,  even  to 
the  most  knowing  persons :  yet  nevertheless  they  have  the  force  of 
laws,  which  have  their  effect  with  regard  to  those  that  are  ignorant 
of  them,  as  well  as  those  who  know  them." 

Continuing,  Domat  illustrates  the  effect  when  error  of  law  is 
not  the  only  cause  of  the  covenant^  as  follows :  ^^ 

"If  the  error  in  law  has  not  been  the  only  cause  of  the  covenant, 
and  he  who  has  done  himself  some  prejudice  may  have  had  some 
other  motive,  the  error  will  not  be  sufficient  to  annul  the  covenant. 
Thus,  for  example,  if  an  executor  treats  with  a  legatee,  and  pays 
him,  or  obliges  himself  to  pay  him  his  whole  legacy,  not  knowing 
anything  of  the  right  which  he  had  to  detain  part  of  it  because  the 
testator  had  bequeathed  beyond  what  he  had  right  to  dispose  of, 
either  by  law  or  custom,  this  covenant  will  not  be  null.  For  this 
executor  may  have  perhaps  obliged  himself  to  pay  the  whole  lega- 
cies, out  of  a  motive  of  executing  fully  and  entirely  the  will  of  the 
deceased  to  whom  he  succeeds.  And  it  would  be  the  same  thing 
with  respect  to  the  heir  or  executor  of  a  donor,  who  had  executed 
or  ratified  a  donation,  which  he  did  not  know  to  be  null  for  want 
of  being  registered." 

**  Domat,  Th.  Civil  Law   (Cushing's  Ed.)   p.  501. 
"Domat,  Th.  Civil  Law  (Cushing's  Ed.)  n.  1240. 
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The  Code  Napoleon,  as  that  eminent  jurist  and  learned  com- 
mentator, Larombiere,^*  observes,  distinguishes  no  further  than 
the  reason  itself  can  distinguish  between  error  of  law  and  error 
of  fact.  There  is  no  valid  consent  if  it  has  been  given  only  through 
error ;  ^^  but  error  is  not  a  cause  of  avoidance  of  a  contract  unless 
it  rests  upon  the  very  substance  of  that  which  is  the  basis  of  the 
contract,  or  upon  the  person  who  is  the  principal  cause  of  the  con- 
tract.^°  The  courts  and  the  commentators  agree,  in  the  interpre- 
tation of  these  articles,  that  the  effect  of  error  of  law,  like  error  of 
fact,  is  to  vitiate  consent.^^ 

The  Papinian  principle,  which  Chancellor  D'Aguesseau  in  his 
discourse  illustrated  so  clearly,  that  error  of  law  is  no  more  a 
means  of  losing  than  of  acquiring,  is  the  guiding  star  of  the  French 
jurists.  Larombiere  ^^  cites  a  decision  of  the  Royal  Court  of 
Limoges,^^  which  "among  the  numerous  monuments  of  jurispru- 
dence that  have  consecrated  the  principle"  has  made  a  remarkable 
application  of  it.    He  says : 

"Lady  Briquet  left  as  natural  heirs  Mr.  Magenest,  the  father, 
Lady  Tramont  and  the  children  Marcoul-Lagorce.  She  made  a 
will  by  which  she  disposed,  by  name,  of  certain  things,  in  favor  of 
the  Magenest  children,  reserving  the  usufruct  for  their  father;  of 
other  things  in  favor  of  Lady  Tramont ;  and  still  other  objects  in 
favor  of  the  children  Marcoul-Lagorce.  She  qualified  them  general 
heirs  at  law  and  residuary  legatees.  In  addition  to  the  determinate 
objects  of  each  disposition  there  were  found  others  without  special 
assignment.  Lady  Tramont,  taking  the  quality  of  heir  presumptive, 
in  part,  and  of  residuary  legatee,  asked  partition  against  the  chil- 
dren Marcoul-Lagorce  and  Magenest,  the  father.  The  last  named, 
recognizing  the  qualities  taken  by  Lady  Tramont,  and  basing  his 
contention  upon  the  incompatibility  of  her  qualities  of  heir  and 
legatee,  asked  the  refunding  of  the  legacy  made  to  Lady  Tramont, 
offering  to  give  up  his  legacy,  constituting  the  usufruct.  Judg- 
ment of  the  first  instance  sustained  this  contention.  On  appeal  the 
court  held  otherwise,  with  much  reason,  that  the  division  of  parts 
into  particular  and  determinate  objects  does  not  prevent  the  testa- 
ment from  containing  the  residuary  legacy;  that  Lady  Tramont, 
then,  in  her  capacity  of  residuary  legatee,  had  a  right  to  a  third  of 
the  omitted  objects ;  and  that  she  had  assumed  the  double  qualities 

'*Theorie  &  Pratique  des  Obligations  54. 

*Code  Napoleon,  Art.   1109.         ^  Code  Napoleon,  Art.   mo. 

"  Larombiere,  Theorie  &  Pratique  des  Obligations  p.  54 ;  Laurent,  Prin- 
cipes  de  Droit  Civil  xx,  n.  354;  Pardessus  Comm.  (5th  ed.)  V.  i,  289. 
Baudry-Lacant    &  Barde.  Droit  Civil  V.  3,  pp.  1067,  8. 

"Theorie  &  Pratique  des  Obligations  55. 

"  Sirey  Recuil  General  des  Lois  et  des  Arrets.  T.  39,  2,  27,  1837. 
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of  heiress  and  residuary  legatee  only  through  error.  In  conclu- 
sion it  admitted  her  to  partition  of  the  objects  not  included  in  the 
testament,  excusing  her  from  refunding  and  excluding  the  father 
Magenest. 

"The  Court  of  Cassation  finally  decided  that  the  injured  party 
may  demand  the  rescission  of  the  act  containing  partition  of  the 
community  if  it  has  included  objectsacquired  personally  since  its 
dissolution  in  result  of  the  error  of  law  that  caused  the  person 
to  believe  that  the  want  of  inventory  continued  the  community 
down  to  the  time  of  partition." 

Ignorance,  or  error  of  law,  on  the  other  hand,  excuses  neither 
an  offense  nor  a  delinquency.  The  law  regulating  public  order, 
whether  it  prohibits  or  commands,  is  to  be  obeyed,  whether  the 
person  is  acquainted  with  its  provisions  or  not.  Or,  if  A  suffers 
B  to  acquire  a  right  of  prescription  against  him,  or  if  he  neglects 
to  ascertain  the  legal  formalities  of  a  contract,  his  ignorance  of 
the  law  will  not  justify  him.  The  maxim  "nemini  jus  ignorare 
licet"  is  as  effective  in  France  as  elsewhere,  and  it  is  worse  for 
him  who  has  mistaken  the  law.^* 

There  is  another  side  to  this  question  of  error  of  no  little 
importance,  which  the  commentators  approach  with  much  reserve. 
It  is  the  comparison  of  error. of  law  to  error  of  jurisprudence,  or 
of  doctrine.  In  the  sense  that  it  is  the  habit  of  judging  the  same 
questions  in  the  same  manner,  and  thereby  forming  precedents, 
the  science  either  gives  to  the  understanding  of  the  law  some 
certainty  and  precision,  or  by  its  opposition  causes  doubt  and 
uncertainty.  In  relation  to  this  kind  of  error,  Larombiere  ^^ 
observes : 

"When,  therefore,  the  solution  of  a  question  raises  different 
systems,  if  in  good  faith  and  ignorant  of  a  contrary  opinion,  I  am 
the  one  who  counts  the  least  authority  in  my  favor,  shall  I  be  able 
to  place  myself  in  the  circumstance  of  an  error  of  law  and  plead 
the  nullity  of  the  act  done  in  consequence?  Let  us  not  forget 
this  principle;  it  must  be  certain  that  the  error  is  the  principal 
cause.  Now,  the  variety  and  contrariety  of  opinions  themselves 
cause  doubt  whether  the  error  was  the  principal  cause.  One  can 
believe  that  with  the  knowledge  of  all  the  contrary  systems,  of 
their  reasons  and  their  partisans,  I  nevertheless  would  have  done 
what  I  did,  instead  of  proceeding  in  the  adventure  of  a  suit,  with 
the  more  or  less  uncertain  choice  of  justice. 

"For  example,  in  ignorance  of  the  decisions  of  the  Supreme 
Court  and  the  opinions  of  learned  jurists  who  decide  that  the 

"  Larombiere,  Theorie  &  Pratique  des  Obligations  56. 
"'Theorie  &  Pratique  des  Obligations  60,  61. 


ERROR    OF   LAW.  487 

woman,  in  default  of  registry  regularly  taken,  is  after  the  purge 
fallen  from  all  rank  of  mortgagee  relative  to  the  other  creditors 
who  have  taken  registry,  I  nevertheless  let  the  woman  precede 
me  in  an  amiable  order,^"  notwithstanding  the  lack  of  registry  on 
her  part  and  the  regularity  of  mine;  I  could  not  be  reinstated 
under  the  excuse  of  an  error  of  law,  because,  after  all,  I  have  done 
only  what  a  mass  of  decisions  and  noted  authors  would  have  me 
do,  and  what,  perhaps,  I  should  have  done  even  if  I  had  had  the 
pros  and  cons  under  my  eyes. 

"But  we  should  exaggerate  nothing.  There  are  questions,  the 
solution  of  which,  so  simple,  so  evident  as  they  are,  raise,  never- 
theless, an  inconceivable  contrariety  of  opinions.  The  evidence  itself 
is  disputed  and  denied.  If  in  the  contest  of  contrary  opinions  there 
exists  on  one  side  a  mass  of  imposing  authority,  in  reason,  in  doc- 
trine, in  jurisprudence,  and  on  the  other  a  subdued  minority  reduced 
to  silence,  where  the  solitary  cry  is  only  a  vain  and  ridiculous 
protestation ;  if  the  question  is  on  one  of  those  points,  at  first 
controverted,  but  soon  removed  from  discussion  and  determined 
by  an  accord  between  opinions  and  decisions,  then  it  may  happen 
that  an  error  on  a  point  on  which  doctrine  and  jurisprudence  agree 
may  be  considered  equivalent  to  an  error  of  law  according  to  the 
gravity  of  the  circumstances. 

"But  it  is  well  understood  that  to  appreciate  the  error  we  must 
go  back  to  the  time  when  it  was  committed.  The  science  of  law 
has  in  reality  this  progress.  Such  a  point  establishes  itself  only 
in  a  long  time.  The  systems  have  come  into  collision  before ;  and 
one  of  them  remains  master  on  the  field  of  battle,  has  arisen  alone 
and  triumphant,  on  the  ruins  of  the  other.  In  the  height  of  the 
struggle  we  placed  ourselves  in  good  faith,  through  error,  or  rather 
through  lack  of  foresight,  on  the  side  of  the  system  which  ended, 
by  dying.  It  would  evidently  do  mischief  to  invoke  the  subsequent 
progress  of  science,  and  the  recent  stability  of  opinions,  to  establish 
that  during  this  time  we  had  committed  an  error  of  law,  capable 
to-day  of  annulling  the  convention.  Who,  in  reality,  can  know 
if  consent  has  been  refused  in  full  knowledge  of  the  divers  sys- 
tems then  in  sight?  Of  what  importance  is  it  if  to-day,  in  the 
present  state  of  the  jurisprudence  and  the  doctrine,  error  can  be 
a  cause  for  nullity  if  there  is  nothing  to  prove  that  in  former  times 
it  has  been  the  determinant  cause  of  the  contract?  Let  it  be  as  it 
is,  the  allegation  of  this  error  would  never  have  but  an  indiflferent 
acceptance  with  the  judges.  Experience  teaches  that  the  merit  of 
jurisprudence  consists  in  its  being  constant.  What  changes,  what 
variations !  This  is  always  the  inconsistency  of  humanity.  No 
points  are  to  be  considered  constant  save  those  which,  in  the  con- 
secration of  time,  are  passed  to  the  state  of  unobjectionable  truths, 
as  if  they  were  expressly  written  in  the  law." 

"That  act  by  which  the  rank  of  preference  of  claims,  among  creditors 
who  have  liens  over  the  price  which  arises  out  of  the  sale  of  an  immovable 
object,  is  ascertained. 
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The  Civil  Code  recognizes  two  exceptions  to  the  general  rule 
and  denies  relief  for  error  of  law  in  cases  of  judicial  admission,  and 
compromises.  A  judicial  admission  is  defined  as  a  declaration  made 
in  court  by  the  party  or  his  special  attorney  in  fact.  It  cannot  be 
revoked  unless  it  is  proved  that  it  results  from  an  error  of  fact.^'^ 
It  cannot  be  revoked  on  the  ground  of  an  error  of  law.  And  this 
principle  applies  not  only  to  judicial  admissions  but  also  to  extra- 
judicial admissions,  to  contrafcts  and  to  acts  intervening  under  cir- 
cumstances where  it  would  be  impossible  to  prove  that  the  error  of 
law  was  the  determinant  cause.^* 

Compromises  cannot  be  attacked  on  account  of  an  error  of 
law  ^®  because,  having  as  their  object  the  termination  or  prevention 
of  a  lawsuit,  it  is  impossible  to  know  whether  consent  was  due 
to  an  error  of  law  rather  than  to  a  desire  to  reconcile  and  to 
pacify.***    As  Larombiere  puts  it: 

"When  we  make  terms  we  always  have  a  feeling  of  doubt  and 
mistrust  as  to  the  existence  of  the  law,  its  meaning,  its  application. 
The  compromise  implies,  therefore,  a  preliminary  examination  of 
the  law.  The  appreciation  may  be  erroneous  and  false ;  but  where 
will  be  the  irrefutable  proof?  It  can  be  only  in  a  judicial  decision. 
Now  then,  we  do  not  conceive  that  we  can  recall  a  similar  decision 
of  a  compromise  which  has  precisely  as  its  object  to  prevent  it, 
neither  that  this  compromise  can  be  annulled  justly  by  the  act  with 
which  it  is  proposed  to  replace  it.  There  certainly  would  be  but 
few  compromises  which  would  stand  a  scrupulous  examination  of 
law,  for  they  almost  always  contain  reciprocal  concessions,  made 
rather  'ex  cequo  et  bono'  than  'ex  summo  jure.'  Therefore  it  is 
their  very  nature  which  warrants  against  attack  under  a  pretext 
of  error  of  law." 

This  exception  is  not  peculiar  to  the  law  of  France.  The  same 
principle  is  found  in  Roman  legislation,*^  in  those  codes  which  are 
based  upon  the  Roman  law,*^  and  in  the  common  law  of  England.*' 
It  is  no  ground  for  recalling  the  payment  made  under  the  com- 
promise that  there  was  no  cause  for  the  compromise,  and  that  noth- 

"Code  Napoleon,  Art.   1356. 

"*  Larombiere,  Theorie  &  Pratique  des  Obligations  §  25,  p.  57. 

"Code   Napoleon,   Art.   2052. 

^Larombiere,   Theorie   &   Pratique   des   Obligations. 

"  Colquhoun,   Summ.  V.   3,  p.   127. 

"  Commentators  on  the  German  Code  differ  in  their  interpretation  of 
§  779.  relating  to  Vergleich  (Compromise)  ;  See  Von  Staudinger,  Komm. 
§  779,  and  Oertmann,  Der  Vergleich,  §  286. 

*^  Infra,  pp.  510,  511. 
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ing  was  owing.**  The  very  essence  and  motive  of  the  compromise 
is  the  uncertainty  and  doubt  of  the  parties  as  to  their  respective 
rights.*^  The  doubt  may  arise  either  from  ignorance  as  to  the 
existence  of  any  law  applicable  to  the  question  or  as  to  the  manner 
in  which  it  should  be  construed  or  applied.  Ignorance  of  the  law, 
therefore,  would  not  be  a  ground,  in  the  Civil  Law,  for  recalling 
a  payment  made  under  the  transaction.*^ 

IV.  The  Simplicity  and  Novelty  of  the  German  Code  in 
Reference  to  the  Subject  of  Error. 

The  German  Civil  Code,  like  the  French,  makes  no  distinction 
between  error  of  law  and  error  of  fact.  But,  as  will  be  shown, 
every  error  of  law  does  not,  of  itself,  furnish  sufficient  cause  for 
setting  aside  the  agreement.  For  a  clearer  understanding  of  the 
half  dozen  or  so  articles  which  confine  the  subject,  so  to  speak,  in 
a  nutshell,  a  few  words  should  be  said  of  the  systems  of  juris- 
prudence which  were  displaced  by  perhaps  the  greatest  piece  of 
juridical  legislation  the  world  has  ever  known. 

For  centuries  Germany  has  been,  par  excellence,  the  country  of 
little,  independent  territories,  each  having  its  separate  legal  system. 
At  one  time  the  total  number  of  separate  states  reached  two  hun- 
dred and  sixty.*''  At  the  conclusion  of  the  Franco-Prussian  war 
patriotic  sentiment  demanded  a  national  system  of  law  to  take  the 
place  of  the  five  general  systems  obtaining  in  various  portions  of 
the  empire.  It  has  been  estimated  that  out  of  a  population  of  forty- 
two  and  a  half  millions,  in  1896,  eighteen  millions  were  governed 
by  the  Prussian  Code;  fourteen  millions  by  the  German  common 
law — i.  e.,  the  modernized  law  of  Justinian,  known  generally  as  the 
Pandects ;  seven  and  a  half  millions  by  French  law ;  two  and  a  half 
millions  by  Saxon  law,  and  a  half  million  by  Danish  law.**  Only 
two  of  these  systems,  however,  the  French  and  the  Saxon,  were 
exclusive.  The  others  were  broken  into  by  local  laws  and  customs. 
The  oldest  of  these  systems  was  the  ^Prussian,  or  Frederician  Code, 
popularly  known  as  the  Allgemeines  Landrecht,  promulgated 
shortly  after  the  emperor's  death  in  1794.  That  intellectual  move- 
ment which  culminated  in  the  French  Revolution,  and  which  ad- 
vanced the  theory  of  the  natural  law  of  Grotius  and  Puffendorf, 
influenced  Frederick  the  Great  to  instruct  his  Chancellor,  Coccoji, 

"Digest  12,  6,  I,  65.         **  Digest  2,  15,   i,  i. 

"Burge's  Comm.  V.  3,  pp.  742,  3.        "Dahn,  Jur.  Rev.  2,  16. 

**  Schuster,  12  Law  Quart.  Rev.  26. 
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to  prepare  a  code  on  a  rational  basis,  the  first  draft  of  which  ap- 
peared in  1749.  His  reasons  for  desiring  a  better  system  are 
characteristically  expressed  in  the  introduction,  as  follows:*' 

"Moreover,  some  doctors  had  taken  the  liberty,  on  their  own 
authority,  to  add  to  the  Roman  and  Canon  laws,  which  are  both  so 
uncertain,  a  German  law,  which  at  bottom  is  only  imaginary,  since 
nothing  certain  is  known  of  its  origin,  and  that  most  of  these 
German  laws,  being  applicable  only  to  the  present  constitution, 
are  now  also  long  ago  in  disuse,  so  that  in  place  of  two  laws,  Ger- 
many had  three  equally  uncertain,  introduced  by  the  private  au- 
thority of  some  lawyers,  who  wrote  huge  volumes  on  this  pretended 
German  law,  to  which  they  referred  in  the  decision  of  suits ;  and 
this  gave  the  lawyers  a  new  handle  for  squeezing  the  parties  to 
the  very  marrow  of  their  bones. 

"This  confusion  was  only  increased  in  some  of  our  provinces 
by  the  introduction  of  the  Saxon  law,  which  was  chiefly  followed 
in  the  forms  of  proceeding,  though  it  differs  in  many  ways  from 
the  common  law. 

"Furthermore,  every  province  or  almost  every  town  quoted 
particular  statutes,  unknown  mostly  to  the  inhabitants ;  add  to  all 
this  the  great  number  of  edicts  which  must  necessarily  embarrass 
our  subjects.     *     *     * 

"In  order  to  remedy  so  many  abuses,  we  have  caused  (to  be) 
composed  body  of  law  of  our  dominion  on  certain  and  rational 
principles,  in  which  we  have  indeed  taken  the  Roman  law  for  a 
foundation,  in  so  far  as  its  general  principles  appeared  drawn  from 
natural  reason     *     *     *      (subtleties  excluded)." 

The  Prussian  Code,  which  in  its  practical  rules  was  merely  a 
reproduction  of  the  Roman  law,  although  in  its  outward  form  and 
some  of  its  general  expressions  the  influence  of  the  natural  law 
could  be  seen,  subject  to  certain  modifications  and  exceptions,  con- 
tinued in  force  until  the  Imperial  Code  took  its  place.  The  prin- 
cipal objection  to  it  was  that  which  Frederick  pointed  out  in  a 
marginal  note :  "It  is  a  very  fat  book  and  statutes  must  be  short 
and  not  lengthy." 

When,  therefore,  the  first  Codifying  Commission  was  ap- 
pointed in  1874,  to  prepare  a  new  system  which  should  be  national 
in  spirit  and  supplant  all  other  systems  in  the  empire,  it  had  for 
its  guidance  the  two  old  codes  of  Prussia  and  France;  the  Saxon 
Code  of  1863 ;  several  carefully  considered  drafts,  and  later  the 
Swiss  Code  of  Obligations,  which  came  into  use  in  1883.  In 
addition  there  was  to  be  considered  the  common  law  of  Germany, 
which  was  a  modernized  system  of  Roman  law,  not  only  admin- 

^"  Frederician  Code   (1761)   pp.  9,  10. 
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istered  as  the  law  of  one-third  of  the  German  population,  but 
received  as  the  basis  of  all  of  the  other  codes  and  taught  as  the 
main  subject  of  legal  education  throughout  the  empire.^''  The 
second  Commission,  which  was  appointed  in  1890  to  complete  the 
great  work,  had  for  its  consideration  the  published  draft  code  and 
critical  analyses  (Motives)  of  the  first  Commission,  comprising 
several  large  volumes,  and  a  mass  of  criticisms  contributed  to  the 
magazines  and  newspapers  by  men  of  all  schools  and  parties.  The 
completed  Code  was  adopted  by  the  German  Parliament,  after  a 
great  struggle,  in  1896,  and  became  eiTective  January  i,  1900. 

The  new  Code,  on  the  one  hand,  is  severely  criticised  by  Prof. 
Dahn  ^^  as  being  "un-German,  unpopular  and  doctrinaire"  in 
spirit,  containing  too  much  Roman  law  and  paying  too  little  regard 
to  native  German  customs;  on  the  other,  it  is  defended  and 
praised  by  Dr.  Sohm,^^  one  of  its  framers,  who  says:  "The  com- 
position of  the  new  Civil  Code  of  Germany  is  only  to  a  very 
limited  extent  Roman  in  its  origin."  On  the  whole,  therefore,  it 
probably  fairly  represents  the  German  people. 

As  Dr.  Sohm  observes,^^  "never  before  has  a  legal  code  been 
characterized  by  such  boldness  of  plan;  never  before  has  the 
judicial  function  been  invested  with  such  power."  To  the  discre- 
tion of  the  judges  has  been  left  the  application  of  the  several  clauses 
to  special  instances;  for  it  has  been  the  rule  in  German  codes  to 
lay  down  only  general  principles  without  enumerating  individual 
instances.^*  The  opinion  of  the  court  is  not  only  superior  to  the 
wording  of  the  contract,  but  to  the  letter  of  the  law. 

In  its  treatment  of  the  law  of  obligations  the  Civil  Code  shows 
boldness  and  originality.  In  recognition  of  the  "votum"  of  the 
Roman  law,  which,  under  some  circumstances,  permitted  a  vow 
to  create  a  civil  obligation,  it  makes  possible  the  existence  of  obli- 
gations as  a  result  of  the  voluntary  act  of  a  single  party,  requiring 
no  acceptance  to  make  them  perfect.  The  term  that  has  been  given 
to  such  a  declaration  of  will,  which  does  not  need  to  be  received 
to  give  it  binding  effect,  is  "Nichtempfangshedurftige  Willens- 
erklarung,"  and  is  treated  in  the  second  title  of  the  Burgerliches 
Gesetzhuch.^^  In  the  preparation  of  this  title  the  Codifying  Com- 
mission chose  rather  to  follow  Vinnius  and  his  school  than  Cujas, 

■*  Schuster,  12  Law  Quart.  Rev.  27. 

"Jur.  Review,  1890,  p.  2;   1904,  p.   152. 

"Forum,  Oct.  1899,  p.  162.  "Forum,  Oct.   1899,  p.   168. 

"Schuster,  Jour.   Soc.  Comp.  Leg.,   1899,  p.  321.        "§§  116  et  seq. 
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Donellus  and  Voet,  and  some  of  Savigny's  refined  distinctions,  as, 
for  instance,  between  real  and  unreal  error,  were  wholly  disre- 
garded as  having  no  practical  meaning.'^®  In  avoiding  a  distinc- 
tion between  error  of  fact  and  error  of  law,  they  reflected  the 
philosophical  views  of  such  scholars  as  Dr.  Adler  and  the  great 
Ihering. 

Dr.  Adler,  in  an  exhaustive  article  on  the  subject,  treats  of  the 
governing  principles  of  error,  the  foundation  of  the  true  principle 
and  its  effect,  and  exposes  the  weakness  of  the  false  doctrine  most 
admirably.  A  quotation  gv  two  will  well  illustrate  the  German 
view.    He  says,  in  part  '^"^ 

"Between  error  of  law  and  error  of  fact  there  exists  no  differ- 
ence as  to  excusability.  It  is  a  self-evident  proposition,  admitting 
of  no  exception,  that  a  rule  of  law  is  operative  against  a  person 
whether  he  knows  it,  or  does  not  know  it.  In  this  sense  it  may  be 
said :   'Error  of  law  does  not  prevent  its  application.' 

"The  reason  hereof  lies  not  in  the  principle  that  the  law  requires 
that  we  shall  know  it,  however,  but  m  that  it  does  not  require  it. 
The  application  of  the  law  to  the  ignorant  shall  be  just.  But 
where  the  law  cannot  satisfy  this  requirement  it  is  to  the  subject, 
like  any  other  exterior  fact,  which  can  bring  injury  to  him  who 
ignores  it.  That,  of  course,  in  not  a  few  cases,  produces  severity, 
which  again  leads  to  a  double  consequence.  In  the  first  place,  in 
order  to  counteract  the  tendencies  toward  equity,  which  shake  the 
certainty  of  the  law,  this  self-evident  principle  had  to  be  enunciated 
and  repeatedly  insisted  upon,  in  result  of  which  it  assumed  the 
inexact,  traditional  form,  'ignorance  of  the  law  is  injurious,'  and 
in  this  form,  by  reason  of  its  antithesis  to  error  of  fact,  it  was 
twisted  into  the  entirely  erroneous  meaning  in  which  we  have 
received  it  from  the  Roman  jurists.  This  is  the  true  origin  of  the 
principle  of  the  inexcusability  of  error  of  law.  In  the  second 
place,  however,  exceptions  were  allowed  which  were  intended  to 
soften  these  severities.  Inasmuch  as  this  rule  had  changed  its  form 
at  the  hands  of  science  and  had  come,  out  of  a  self-evident,  not 
very  far-reaching  principle,  to  be  palpable  paradox  of  wide-reach- 
ing consequences,  the  foregoing  (peculiar  doctrine)  acquired  the 
further  vocation  to  establish  the  false  principle,  formally  and  ap- 
parently, and  to  make  it  acceptable  by  undermining  its  substance. 
And  it  is  now  time  that  its  rotten  masonry  should  fall  before  the  eye. 

"Now,  however,  the  exceptions  which  only  partially  corrected 
the  false  meaning  of  the  principle,  likewise  have  not  spared  the 
kernel.  Inasmuch  as  no  difference  was  made  between  the  true 
principle,  'error  of  law  does  not  prevent  its  application,'  and  the 

"von  Staudinger,  Kommentar  zura  Burgerlichen  Gesetzbuch,  V.  i, 
p.  3SO  et  seq. 

"  Iherings  Jahrbucher,  33,  pp.  149  et  seq.,  1893-4. 
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false,  'error  of  law  is  irrelevant  on  principle  because  inexcusable,' 
those  various  exceptions,  which  were  intended  to  paralyze  the  inac- 
ceptability  of  the  false  proposition,  likewise  applied  to  the  true 
proposition,  and  without  wholly  attaining-  their  true  purpose,  have 
lead  here  and  there  to  a  wholly  unwarranted  abandonment  of  the 
same.  Through  our  doctrine  it  receives  full  protection.  Where 
the  applicability  of  the  true  doctrine  begins  there,  likewise,  the 
most  excusable  error  of  law  remains  irrelevant  on  principle,  and 
here,  consequently,  we  have  the  line  of  division  as  to  identity, 
between  error  of  law  and  error  of  fact." 

The  comprehensiveness  and  scientific  beauty  of  the  German 
Civil  Code  is  well  seen  in  Sections  119,  120,  121  and  122,  which 
practically  cover  the  whole  extensive  field  of  error.  Thus  Section 
1 19  broadly  declares : 

"One  who  was  in  error  as  to  the  contents  of  a  declaration  of 
will,  or  who  really  had  not  intended  to  make  a  declaration  of  such 
contents,  may  contest  it  if  it  can  be  supposed  that  he  would  not 
have  made  it  if  he  had  had  knowledge  of  the  situation  and  had 
reasonably  appreciated  the  case. 

"An  error  with  regard  to  such  qualities  of  a  person  or  thing 
which  are  deemed  essential  in  business  transactions,  is  likewise 
held  to  be  an  error  concerning  the  contents  of  the  declaration." 

Sections  120  and  121  relate  respectively  to  errors  of  transmis- 
sion, as  in  the  handling  of  messages  by  a  telegraph  company,  or 
other  persons,  and  the  term  or  period  in  which  action  may  be  taken 
to  attack  the  declaration.    The  text  of  Section  120  is  as  follows : 

"A  declaration  of  will  that  has  been  transmitted  wrongfully  by 
a  person  or  agency  employed  for  such  transmission,  may  be  con- 
tested under  the  same  conditions  as  a  declaration  made  erroneously 
according  to  Section  119." 

The  error  lies  in  the  incorrect  conception,  as  when  the  one 
who  declares  is  not  conscious  of  accord  of  his  will  or  his  intention 
and  his  declaration.  There  is  no  juristic  act  if  he  is  incapable  of 
willing,  or  if,  in  any  way  whatsoever,  the  will  is  demonstrably  ab- 
sent."^* The  Prussian  Code  took  an  objective  standpoint  and  per- 
mitted the  declaring  person  to  contest  the  declaration  of  intention, 
without  considering  whether  the  error  could  have  been  avoided 
or  not;  but  it  held  him  liable,  in  certain  cases,  to  the  other  party 
for  his  mistake,  if  the  latter  was  not  aware  of  it.  The  Burgerliches 
Gesetzhuch  ^®  takes  a  subjective  and  objective  view  and  declares  that 
the  following  must  be  considered : 

"  Leske,  Burgerliches  Gesetzhuch  V.  i,  §  23 ;  Sohm's  Inst.  p.  217. 
"Leske,  Burgerliches  Gesetzhuch  §  23. 
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1.  Error  in  the  contents  of  the  declaration;  for  instance,  iden- 
tity of  the  person  or  thing.  But  an  error  as  to  the  legal  effect  is 
not  an  error  of  contents,'" 

2.  Error  in  the  act  of  declaring,  when  the  one  declaring  did  not 
intend  to  make  a  declaration  of  such  contents,  or  character — e.  g., 
through  slip  of  tongue  or  pen. 

3.  Error  concerning  such  quality  of  person  or  thing,  which  is 
considered  of  materiality  in  the  general  intercourse,  such  being 
held  an  error  only  so  far  as  it  touched  the  contents  of  the 
declaration. 

Error  will  be  taken  into  consideration,  in  all  of  these  cases, 
whtn  it  is  essential;  but  to  judge  of  its  essentiality  not  only  the 
subjective  standpoint  of  him  who  errs,  but  the  objective  standpoint 
of  the  custom,  must  be  kept  in  mind,  so  that,  according  to  Dr. 
Leske.'^ 

"Error  becomes  essential  when  it  may  be  presumed  that  the 
one  who  made  the  declaration,  knowing  the  conditions  under 
which  it  was  made,  and  with  reasonable  (objective)  appreciation 
of  the  case,  would  not  have  made  his  declaration.  It  is,  therefore, 
immaterial  whether  the  error  was  excusable  or  inexcusable,  whether 
an  error  of  fact  or  an  error  of  law,  and  whether  the  recipient  of  the 
declaration  knew  it,  or  did  not  know  it,  or  whether  he  should  have 
known  it." 

But  the  contestibility  is  considered  only  in  connection  with  the 
lack  of  will,  or  intention,  and  the  declaring  person,  if  he  so  chooses, 
may  stand  by  his  declaration  of  will  although  when  he  made  it 
he  did  not  understand  or  desire  the  consequences.  In  other  words, 
it  depends  upon  the  person  in  error  whether  he  will  plead  his 
ignorance  or  mistake,  or  stand  by  it,  taking  the  consequences,  for 
in  no  case  is  the  other  party  or  a  third  person  entitled  to  plead  the 
error  of  the  declaring  party. '^ 

But,  as  has  been  observed,  a  person  cannot  contest  a  declaration 
of  will  on  the  sole  ground  that  he  was  in  error  as  to  its  legal  effect. 
Von  Staudinger  well  says :  ®^ 

"Error  as  to  concrete  legal  relations  may  be  important;  error 
as  to  the  provisions  of  an  objective  decree  cannot  be  important.    In 

"  Planck,  Burgerliches  Gesetzbuch,   Kommentar,  214. 
"  Burgerliches  Gesetzbuch  §  23. 

**  Planck,  Kommentar  zum  Burgerlichen  Gesetzbuche,  213 ;  Leske,  Bur- 
gerliches Gesetzbuch  §  23. 

"Kommentar  zum  Burgerlichen  Gesetzbuche  350,  351. 
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the  latter  sense  it  may  be  said  to-day,  'error  juris  nocet'  (error  of 
law  is  injurious).  For  example:  If  a  person  declares  the  accept- 
ance of  a  solvent  inheritance  because  he  believes  that  therewith  he 
acquires  only  the  assets  and  not  the  debts  of  the  testator,  he  can- 
not contest ;  if  a  person  acquires  a  piece  of  real  estate  because  he 
believes  it  is  not  encumbered  with  a  mortgage,  he  may  contest  if 
it  is  so  burdened.  *  *  *  The  maxim  formerly  maintained  by 
the  theory  and  the  Imperial  court  that  error  as  to  the  legal  effect 
of  a  declaration  of  will  does  not  entitle  one  to  contest,  is  opposed 
by  Oertmann."*  Oertmann  desires  to  have  understood  by  'con- 
tents of  the  declaration'  the  possible  effect  of  the  contents  of  the 
declaration.  He  therefore  permits,  for  example,  the  contest  of  a 
contract  for  a  will  concluded  under  the  erroneous  impression  of  its 
revocability.  In  our  opinion  the  law  does  not  compel  this  con- 
ception. The  interest  of  public  policy  opposes  it,  because  if  it  were 
consistently  carried  through  it  would  lead  to  an  insufferable  exten- 
sion of  contestibility.  If  one  can  contest  an  agreement  respecting 
claims  of  inheritance  on  account  of  error  as  to  its  irrevocability, 
why  then  should  he  be  denied  the  contest  of  a  contract  of  pur- 
chase which  he  erroneously  considered  as  revocable  at  will  ?  Many 
cases  must  be  observed  to  see  whether  an  error  of  law  is  not 
really  an  error  of  motive,  which  ought  not  to  be  taken  into  consid- 
eration. The  heir  who,  from  the  inheritance  makes  a  present  to 
his  cousin  because  he  does  not  consider  him  a  participant  in  the 
inheritance,  may  contest  if  he  learns  that  his  cousin  is  his  co-heir; 
he  has  been  in  error  as  to  such  a  quality  in  the  person  of  his  co- 
contractor,  which  by  common  usage  in  such  cases  is  considered 
essential ;  it  cannot  be  seen  why  legal  qualities,  like  that  of  being 
an  heir,  should  not  also  be  taken  into  consideration  here.  Let  us 
suppose  the  case  in  this  way,  that  the  heir  gives  a  present  to  his 
cousin  because  he  believes  this  cousin  had  made  a  donation  at 
some  time  to  the  testator,  while  in  fact  the  'donation'  was  the  pay- 
ment of  a  debt.  Then  the  heir  cannot  very  well  contest  because 
there  is  only  an  error  in  motive.  However,  it  will  not  always  be 
easy  to  draw  the  line  in  such  cases." 

Sections  1 19-122  of  the  Code  are  generally  applicable  whether 
the  error  of  law  is  one  of  subsumption,  which  appears  when  one 
who  knows  the  provisions  of  law,  but  erroneously  believes  that 
they  do  not  apply  to  certain  facts — e.  g.,  A  borrows  a  mare  and 
erroneously  believes  that  by  virtue  of  the  law  he  is  entitled  to  the 
colt  that  is  dropped  while  his  possession  continues,  or  arises  in 
connection  with  some  other  section,  as  Section  248,  which  governs 
letters  testamentary  and  contracts  of  inheritance  and  provides  that 
for  the  validity  of  the  acceptance  the  heir  shall  know  under  what 

•*Der  Rechtsirrthum  im  Burgerl.  R.  Bl.  f.  RA.  Bd.  67  §  i  ff.,  25  ff. 
45  ff.     a.  a.  O.  §29ff. 
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right  he  is  entitled  to  the  inheritance.  In  the  latter  illustration,  if 
the  error  is  expressed  or  implied,  the  declaration  of  acceptance  is 
not  alone  contestible,  but  void  without  further  action.®^ 

While  Sections  119  and  120  generally  provide  that  any  kind  of 
declaration  of  intention  is  voidable  on  the  ground  of  fundamental 
error,  even  if  the  mistake  is  unilateral,  it  is  voidable  only,  and  the 
remedy  is  coupled  with  the  duty  of  compensating  any  one  who  has 
incurred  damage  by  relying  on  the  validity  of  the  act.  This  doc- 
trine of  negative  interest,  or  unreceived  gain,  is  one  of  the  most 
novel  propositions  of  the  German  Code,  and  is  contained  in  Sec- 
tion 122,  as  follows: 

"If  a  declaration  of  will  is  void  according  to  §  118,  or  has  been 

contested  on  the  grounds  of  §§  119,  120,  the  declarant,  if  the 
declaration  was  to  be  made  to  another,  must  pay  him,  and  other- 
wise to  every  third  party,  the  damages  which  such  other  or  third 
party  suffered  by  reason  of  the  fact  that  he  relied  upon  the 
validity  of  the  declaration ;  provided,  however,  that  such  amount  do 
not  exceed  the  interest  which  such  other  or  third  party  had  in  the 
validity  of  the  declaration. 

"The  duty  to  indemnify  does  not  exist  if  the  injured  party  had 
knowledge  of  the  cause  of  nullity,  or  was  ignorant  of  it  by  reason 
of  negligence  (should  have  known)." 

In  other  words,  if  the  declaration  is  void  under  Section  118, 
because  serious  intention  was  lacking,  or  is  voidable  under  Sections 
119  and  120,  he  who  suffered  loss  by  relying  on  the  effectiveness  of 
the  declaration  may  recover  from  the  declaring  party  damages 
limited  to  the  amount  of  his  negative  interest,  or  the  gain  which  he 
has  missed  by  omitting  to  conclude  another  contract,  or  another 
business.  Thus,  if  A  induces  B  to  believe  that  a  contract  exists, 
but  on  account  of  certain  facts  or  conditions  which  B  neither 
Knows,  nor  is  bound  to  know,  and  it  does  not  exist,  A,  no  matter 
how  innocent,  is  liable  to  B  for  the  damages  he  has  suffered  by 
rejecting,  or  failing  to  take  advantage  of,  some  other  proposition, 
suppose  of  a  similar  nature,  from  X.  But  the  negative  interest  is 
never  permitted  to  exceed  the  positive  interest,  the  interest  in  the 
fulfillment  of  the  contract.®® 

On  this  unique,  yet  important  subject,  Dr.  Planck  says :'' 

"The  liability  to  damages  provided  for  in  §  122  is  independent 

"Leske,  Burgerliches  Gesetzbuch  §  ^8. 

"  Brock,  das  Negative  Vertragsinteresse  §  91.  Von  Staudinger,  Kom- 
mentar  zum  Burgerlichen  Gesetzbuche  358. 

•'  Planck,  Kommentar  zum  Burgerlichen  Gesetzbuche  218,  219. . 
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of  the  fact  whether  the  declaring  person  is  culpable  or  not.  This 
is  an  exception  to  the  principle  otherwise  maintained  in  the  Bur- 
gerliches  Gesetzhuch  that  a  liability  for  damages  lies  only  in  the 
case  of  culpability.  Here  it  is  sufficient  that  the  declaring  person, 
through  his  action,  has  caused  the  damage.  The  presupposition, 
therefore,  of  the  liability,  is  only  that  the  declaration  has  been  made, 
that  the  same  is  either  void  under  the  provisions  of  §  ii8,  or  be- 
cause it  is  contestible  under  §§  119  to  121,  and  that  the  other  party, 
by  relying  on  the  effectiveness  of  the  declaration,  has  suffered 
damage. 

"Only  the  so-called  negative  interest  is  to  be  recompensed. 
The  declaration  of  will  is  void;  the  other  party,  therefore,  cannot 
demand  indemnity  for  that  which  he  would  have  had  if  the  declara- 
tion had  been  enforceable,  but  only  indemnity  for  that  which  he  has 
lost  by  reason  of  the  fact  that  he  relied  on  the  effectiveness  of  the 
declaration. 

"For  instance,  if  in  a  sale  the  declaration  of  the  seller  is  void 
or  -contestible,  and  is  contested  under  the  provisions  of  §§  118  to 
121  the  purchaser  cannot  demand  compensation  for  the  value  of 
the  object  of  purchase  after  deduction  of  the  price  and  recom- 
pensation  for  other  damage  which  he  has  suffered  through  the  non- 
completion  of  the  purchase,  but  only  indemnity  for  such  damages 
which  he  has  suffered  because  of  the  fact  that  he  omitted  the 
possible  purchase  of  another  object  by  relying  on  the  effectiveness 
of  the  contract  of  purchase  which  now  is  proved  to  be  void.  How- 
ever, if,  what  is  possible  under  the  circumstances,  the  amount  of 
the  negative  interest  exceeds  that  of  the  fulfillment  interest,  only 
the  latter  amount  can  be  demanded.  The  proof  that  the  fulfill- 
ment interest  is  lower,  must  be  furnished  by  the  one  who  is  liable. 
It  cannot  be  correct,  as  Hoelder  °^  assumes,  that  the  person  liable 
could  avoid  his  liabilities  by  a  declaration  that  he  would  like  to 
have  the  void  agreement  {RecJitsgcschaft)  remain  in  force.  This, 
particularly  in  a  case  of  contest  of  a  mutual  contract,  would  involve 
great  injustice  for  the  opponent  of  the  contestibility  who  was  com- 
pelled to  believe,  by  reason  of  the  contest,  that  the  contract  had  not 
been  perfected. 

"If  there  is  a  declaration  of  will  which  needs  to  be  received 
(empfangsbcdurftige)  only  the  recipient  may  demand  damages. 
A  third  person  who  has  suffered  damage  by  relying  on  the  declara- 
tion of  will  as  being  in  force,  as,  for  instance,  in  a  contract  for  the 
interest  of  a  third  person,  the  third  person  cannot  demand  indem- 
nity. In  cases  of  declaration  of  will  which  need  not  be  received, 
for  instance  in  case  of  auction,  every  person  is  entitled  to  indemnity 
by  reason  of  the  fact  that  by  relying  on  the  declaration  of  will  he 
has  suffered  damage.  However,  in  the  case  of  §  151,  where  the 
acceptance  of  the  offer  of  contract  need  not  be  declared  to  the 
offerer,  according  to  the  meaning  and  purpose  of  the  provision  in 
question,  the  liability,  if  the  acceptance  is  contestable  and  is  con- 

°*  Kommentar  zum  Burgerlichen  Gesetzbuche  §  122. 
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tested  in  accordance  with  the  provisions  of  §§  119-121,  is  only  on 
the  part  of  the  offerer  and  not  of  a  third  person." 

It  should  be  understood,  however,  that  the  liability  of  the  offerer 
does  not  continue,  if  the  other  party,  the  recipient  of  the  declara- 
tion who  was  damaged,  knew  the  ground  of  contestability,  or 
should  have  known  it/" 

V.  The  Early  Rui.e,  Departure  and  Weight  of  Authority 

IN  England. 

In  that  sociable  and  copious  science,  as  Coke  calls  it,''"  the 
jurisprudence  of  the  common  law  of  England,  the  earlier  cases 
recognized  no  distinction  between  error  of  law  and  error  of  fact. 
The  courts  applied  the  rules  that  were  derived  from  the  civil  law, 
with  justice  and  wisdom,  to  all  civil  cases  alike.  Later,  through 
a  misinterpretation,  or  a  misapplication  of  the  governing  maxim, 
"Ignorantia  juris,"  etc.,  a  line  of  decisions  was  started  which,  as 
one  writer  has  sa  well  said,''^  made  it  for  a  time  "the  most  dis- 
cussed, controverted,  affirmed,  denied  and  modified  theoretically, 
and  at  the  same  time  the  least  agreed  upon  and  applied  practically, 
of  any  of  the  epitomized  principles  of  law  which  have  been  trans- 
mitted to  us  from  the  distant  past."  More  recent  cases  have  gone 
back  to  first  principles,  or  those  enunciated  by  Lord  Mansfield  in 
Bize  V.  DickasonJ^  The  confusion  and  doubt  which  obtained  so 
generally  for  many  years  arose  through  a  misunderstanding  of 
the  maxim,  or  an  omission  to  assign  an  exact  meaning  to  the  term 
"ignorance  of  law" ;  the  assertion  of  propositions  as  general  rules 
which,  as  Pollock  ''^  points  out,  ought  to  be  taken  with  reference 
only  to  particular  effects  of-  errors  in  particular  classes  of  cases; 
the  failure  to  distinguish  between  proximate  and  remote  causes  of 
legal  consequences;  the  rules  of  pleading;  and  very  largely  by 
the  failure  to  observe  the  distinction  between  cases  involving  the 
simple  question  of  error  of  law,  and  cases  of  compromise,  arbitra- 
tion and  award  which  are  governed  by  the  exception  rather  than  the 
rule.  The  mass  of  obiter  dicta,  therefore,  has  been  misleading  to 
the  courts  and  often  productive  of  serious  consequences  to  the 
litigants. 

The  purpose  of  this  paper  being  to  discover  whether  error  of 
law  may  afford  a  sufficient  ground  for  redress  in  any  tribunal  the 

"Lekse,  Burgerliches  Gesetzbuch  §  23.         "Coke,  28  a. 
"VI  Albany  Law  Jour.  103.         "i  T.  R.   (1786)  285. 
"Cont.   (7th  Ed.)  441. 
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inquiry  will  not  be  directed,  except  incidentally,  as  to  what  is  the 
proper  forum  in  which  to  seek  it,  or  as  to  the  form  of  action. 

The  maxim  belongs  to  some  of  the  earliest  rudiments  of  Eng- 
lish jurisprudence.  The  expounders  of  the  law  during  the  reigns 
of  Henry  V  and  his  successors  down  to  that  of  George  III,  when 
Lord  Mansfield  presided  as  Chief  Justice,  did  not  treat  it  as  being 
true  without  considerable  limitation  '^*  as  the  cases  show,  and  when 
the  jurists  refused  to  make  the  proper  exceptions  in  civil  cases  to 
the  general  rule  justly  applicable  in  criminal  law,  figuratively  speak- 
ing, they  sowed  the  winds,  leaving  to  future  generations  the  reap- 
ing of  the  whirlwinds. 

Perhaps  the  earliest  reported  case  on  the  subject,  which  treated 
error  of  law  and  error  of  fact  alike  and  without  distinction,  is  that 
of  Hewer  v.  Bartholomew^^  Here  the  question  of  not  knowing  the 
law  as  to  payment  on  a  mortgage  came  up  and  relief  was  given 
without  discussion  of  the  principle  involved.  In  Bonnel  v.  Fouke  ''^ 
the  plaintiff,  a  colemeeter  of  London,  under  mistake  of  law,  paid 
to  the  Lord  Mayor  rent  which  was  payable  only  to  the  Chamberlain. 
Recovery  was  permitted  on  indebitatus  assumpsit.  In  Turner  v. 
Turner ''"'  there  was  a  mutual  mistake  of  parties  as  to  titles  and  the 
court  of  equity  relieved.  The  circumstances  of  the  case,  however, 
and  the  grounds  of  Lord  Nottingham's  decision  are  not  so  dis- 
tinctly stated  as  to  safely  place  this  among  the  authorities. 

Onions  v.  Tyrer  "^^  is  a  strong  authority  that  the  effect  of  a  can- 
cellation of  a  former  will  is  destroyed  by  a  mistake  of  law  as  to  the 
later  will  being  good.  "Such  a  cancelling  would  not  have  profited 
the  heir,"  said  Lord  Chancellor  Cowper,  "because  it  would  have 
been  a  cancelling  proceeding  from  a  mistake ;  it  is  no  more  than  if 
the  testator  being  sick,  and  having  two  wills  under  his  pillow, 
should  by  mistake  give  his  last  one  to  be  cancelled,  or  order  one  to 
cancel  his  first  who  by  mistake  cancels  his  last." 

In  Landsdowne  v.  Landsdowne  ^®  a  bond  and  indentures  were 
obtained  by  mistake  of  law  and  were  ordered  cancelled.  It  ap- 
peared that  of  four  brothers  the  second  died;  the  eldest  entered 
his  lands  and  the  youngest  claimed  them.  They  applied  to  a 
neighboring  schoolmaster  for  his  opinion,  which  he  gave  in  favor 
of  the  youngest,  on  the  ground  that  lands  could  not  ascend.    The 

"Lyndwood,  Provinciale,  L.  i,  t  lo,  pp.  51  &  52. 
"  (1598)   Cro.  Eliz.  614.  "  (1657)   2  Sid.  4- 

"(1691)  2  Rep.  in  Ch.  154.         "  (1716)    i   P.  Wms.  343- 
"  (1730)   Mos.  Rep.  364. 


500  COLUMBIA    LAW   REVIEW. 

eldest  thereupon  agreed  to  divide  the  land  in  dispute  rather  than 
go  to  law,  though  he  had  the  right,  and  executed  a  release  of  the 
moiety  to  the  youngest  and  a  bond  in  penalty  for  his  quiet  enjoy- 
ment of  it.  The  youngest  brother  afterwards  died  leaving  an  infant, 
on  whom  the  moiety  descended.  Lord  Chancellor  King  decreed 
that  the  bond  and  conveyance  should  be  delivered  up  to  the  eldest 
brother,  declaring  that  deeds  so  executed  could  not  be  sustained  in 
a  court  of  equity,  as  it  appeared  the  bonds  and  indentures  had  been 
obtained  by  mistake  and  misrepresentation  of  the  law.  The 
report  adds : 

"And  his  Lordship  said  that  maxim  of  law,  'Ignorantia  juris 
non  excusat,'  was  in  regard  to  the  public,  that  ignorance  cannot 
be  pleaded  in  excuse  of  crimes,  but  did  not  hold  in  civil  cases." 

In  Pusey  v.  Deshouvrie  ^°  a  father  made  his  will,  giving  to  his 
daughter  i  10,000  on  condition  that  she  should  release  her  orphan- 
age part,  together  with  all  her  claim  or  right  to  his  personal 
estate  which  she  might  have  by  virtue  of  the  custom  of  London. 
She  released  her  rights  to  such  share  in  ignorance  of  its  value 
and  of  the  custom,  but  the  court  of  equity  would  not  suffer  the 
heir  to  take  advantage  of  her  ignorance  whether  of  law  or  of  fact. 

Bingham  v.  Bingham  ^^  is  a  case  upon  which  text  writers  dis- 
agree. Belt's  Supplement  ^^  to  Vesey's  Reports  shows  the  mistake 
to  have  been  one  of  law.  Story  ^^  says  that  relief  was  given  against 
a  mere  mistake  of  law,  to  which  Pollock  ®*  makes  objection  and  puts 
the  decision  on  the  failure  of  the  subject  matter.  The  plaintiff 
was  entitled  to  an  estate,  and  was  fully  apprised  of  the  instrument 
which  created  his  title  to  it.  He  had  an  opportunity  of  consider- 
ing the  effect  of  the  instrument  and  of  taking  legal  advice  on  it; 
yet  because  of  his  gross  ignorance  of  the  law  he  bought  the  estate 
from  the  defendant  who  had  no  claim  to  it.  The  case  stands  on 
the  intention  of  the  parties:  The  plaintiff,  it  can  hardly  be  sup- 
posed, intended  to  purchase  what  was  his  own  or  that  the  defend- 
ant intended  to  sell  what  did  not  belong  to  him.  Neither  had 
any  doubt  at  the  time  of  the  sale  whose  land  it  was.  The  plain- 
tiff knew  there  was  a  will  giving  it  to  him,  but  he  was  satisfied 
that  the  will  was  invalid.  The  court  of  equity  decreed  for  the 
plaintiff  with  costs,  saying: 

"The  defendant  apprehended  he  had  a  right,  yet  there  was  a 

'"(1734)  3  P.  Wms.  316.  ''(1748)    I  Ves.  126. 

''2nd  ed.  p.  81.         "'Eq.  Jurisp.  §  124.         '* Cont.    (7th  ed.)   491. 
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plain  mistake,  such  as  the  Court  was  warranted  to  relieve  against 
and  not  suffer  the  defendant  to  run  away  with  the  money  in  con- 
sideration of  the  sale  of  an  estate  to  which  he  had  no  right." 

Farmer  v.  Arundel  *^  is  notable  for  the  so-called  dicta  of  Chief 
Justice  De  Grey,  which  has  been  cited  and  commented  upon  in 
later  cases,  and  which  Chambre,  /.,  in  Brisbane  v.  Dacres  ^®  insists 
is  not  a  mere  dictum  but  is  a  main  part  of  the  argument.  This  was 
an  action  for  money  had  and  received,  on  the  ground  that  the 
defendant  having  no  right  to  demand  the  money  for  the  mainte- 
nance of  the  pauper  had  no  right  to  retain  it,  and  the  Chief  Justice 
observed : 

"Where  money  is  paid  by  one  man  to  another,  on  a  mistake 
either  of  fact  or  of  law,  or  by  deceit,  this  action  will  certainly  lie." 

Ancher  v.  Bank  of  England  ^"^  turned  on  the  legal  effect  of  an 
endorsement  restraining  the  negotiability  of  a  bill.  Lord  Mansfield 
set  aside  the  non-suit  without  discussing  the  error  of  law. 

Jones  v.  Morgan  ®*  which  is  frequently  cited  as  an  authority  to 
the  same  effect,  is  not  properly  such,  because  what  Lord  Thurlow 
said  was  purely  obiter.  "If  these  presumptions  were  upon  a  mis- 
taken notion  of  the  law,"  he  said,  "it  might  be  set  aside  at  any  dis- 
tance of  time,  but  here  appears  to  have  been  no  such  mistake." 

The  most  notable  case  on  the  subject  was  that  of  Bize  v.  Dicka- 
son  ^®  in  which  the  question  of  error  of  law  was  clearly  before  the 
court,  and  Lord  Mansfield,  with  his  broad  and  enlightened  views 
of  equity  and  justice,  met  it  squarely,  reiterating  an  opinion  ex- 
pressed twenty-one  years  earlier  in  Moses  v.  Macferlan  ^^  in  an 
endeavor  to  soften  the  rigor  of  a  rule  as  to  indebitatus  assumpsit 
not  in  keeping  with  the  doctrines  of  a  court  of  conscience.  Here 
were  mutual  debts  between  two  persons,  and  one  of  them  becoming 
bankrupt,  the  other  instead  of  setting  off  his  own  claim,  as  he 
might  have  done,  paid  the  assignee  in  full.  It  was  held  that  he 
might  recover  an  amount  corresponding  to  that  which  he  had 
neglected  to  set  off.    In  rendering  judgment  Lord  Mansfield  said: 

"The  rule  has  always  been  that,  if  a  man  has  actually  paid 
what  the  law  would  not  have  compelled  him  to  pay,  but  what  in 
equity  and  conscience  he  ought,  he  cannot  recover  it  back." 

With  an  illustration  of  a  debt  barred  by  the  statute  of  limita- 
tions, or  contracted  in  infancy,  his  Lordship  continued: 

"(1772)  2  W.  BI.  824.         °'(i8i3)   5  Taunt.   143- 
"(1781)   2  Doug.  637.         '*(i783)    I    Brown  Ch.  R.  206. 
~  (1786)   I  T.  R.  285.         "  (1760)  2  Bur.  1005. 
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"But,  where  the  money  is  paid  under  a  mistake,  which  there 
was  no  ground  to  claim  in  conscience,  the  party  may  recover  it 
back." 

A  year  later,  in  Evans  v.  Llewellyn  ®^  a  conveyance  from  per- 
sons uninformed  of  their  rights  was  set  aside,  though  there  was 
no  actual  fraud  or  imposition. 

In  Chatiield  v.  Paxton  ^-  appears  the  intimation  of  Lord  Kenyon 
that  "a  payment  made  under  an  ignorance  of  the  law  would  enable 
the  plaintiff  to  recover  back  the  money." 

The  foregoing  cases  must  all  have  been  published  in  the  reports, 
accessible  to  jurists,  barristers  and  attorneys  of  the  times,  and  it 
seems  most  remarkable  that  a  principle  which  had  been  recognized 
in  the  courts,  and  of  record,  for  two  hundred  years,  as  fond  as 
the  English  courts  are  of  their  precedents,  should  suddenly,  and 
without  reason,  be  lost  sight  of,  or  cast  aside,  and  a  new  line  of 
decisions,  less  honest  and  equitable,  be  permitted  to  exercise  their 
baneful  influence  upon  society.  But  history  records  that  this  is 
sadly  true,  and  at  this  late  day  the  text  writers,  though  harmonious 
as  to  principle,  are  woefully  in  conflict  as  to  which  side  can  justly 
claim  the  weight  of  authority. 

Bilhie  v.  Lumley^^  is  the  leading  case  holding  that  error  of  law 
is  without  a  remedy,  and  Lord  Ellenborough  is  the  author  of  the 
doctrine.  This  was  a  case  wherein  an  underwriter  had  paid  the 
loss  by  capture  upon  a  policy  of  insurance  knowing  that  a  letter 
very  material  to  the  risk  had  been  concealed,  but  ignorant  of  the 
legal  effect  of  such  concealment.  The  underwriter  brought  an 
action  for  money  had  and  received.  Lord  Ellenborough,  C  /., 
asked  the  plaintiff's  counsel  whether  he  could  state  any  case  where, 
if  a  party  paid  money  to  another  voluntarily  with  a  full  knowledge 
of  all  the  facts  of  the  case,  he  could  recover  it  back  again  on 
account  of  his  ignorance  of  the  law.  Well-informed  counsel  could 
have  cited  several  such  cases,  but  no  answer  being  given,  his 
Lordship  continued: 

The  case  of  Chatiield  v.  Paxton  "*  is  the  only  one  I  ever  heard 
of,  where  Lord  Kenyon,  at  nisi  prius  intimated  something  of 
that  sort.  But  when  it  was  afterwards  brought  before  this  Court, 
on  a  motion  for  a  new  trial,  there  were  some  other  circumstances 
of  fact  relied  on;  and  it  was  so  doubtful  at  last  on  what  precise 
ground  the  case  turned,  that  it  was  not  reported.     Every  man 

"(1787)  2  Browns  Ch.  150.         "  (i799)    Cited  in  5  Taunt,  at  p.  IS5- 
"  (1802)  2  East  469.  »*  (1799)   Cited  in  5  Taunt,  at  p.  I5S- 
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must  be  taken  to  be  cognizant  of  the  law;  otherwise  there  is  no 
saying  to  what  extent  the  excuse  of  ignorance  might  not  be  car- 
ried. It  would  be  urged  in  almost  every  case.  In  Lowrie  v. 
Bourdieu  *'  money  paid  under  a  mistake  of  the  law  was  endeavored 
to  be  recovered  back ;  and  there  Buller,  J.,  observed  that  'ignoran^ 
tia  juris  non  excusat.'  " 

This  is  a  hasty  and  not  well-considered  opinion  by  Lord  Ellen- 
borough,  as  shown  by  a  subsequent  opinion  delivered  nine  years 
later  in  Perrott  v.  Perrott,^^  in  which  he  said : 

"Mrs.  Territt  mistook  either  the  contents  of  her  will,  which 
would  be  a  mistake  of  fact ;  or  its  legal  operation,  which  would  be 
a  mistake  in  law ;  and  in  either  case  we  think  the  mistake  annulled 
the  cancellation.  Onions  v.  Tyrer  ^^  is  a  very  strong  authority 
that  a  mistake  in  point  of  law  may  destroy  the  effect  of  the  can- 
cellation. And  when  once  it  is  established,  as  it  clearly  is,  that  a 
mistake  in  point  of  fact  may  also  destroy  it,  it  seems  difficult  upon 
principle  to  say  that  a  mistake  in  point  of  law,  clearly  evidenced 
by  what  occurs  at  the  time  of  cancelling,  should  not  have  the  same 
operation." 

From  this  latter  case  it  seems  morally  certain  that  had  Bilbie 
V.  Lumley  ^®  followed  and  not  preceded  it,  the  decision  would  have 
been  the  other  way.  However  Bilbie  v.  Lumley  may  have  been 
received  by  the  jurists  of  that  age,  in  this  generation  when  the 
modern  mind  is  reconsidering  the  reasons  for  many  of  the  old 
and  popularly  accepted  principles,  the  decision  looks  very  bad  in 
the  light  of  analysis  and  technical  inquiry.  To  begin  with,  it  is 
built  upon  sand  rather  than  upon  rock  foundation,  for  Mr.  Justice 
Buller's  use  of  the  maxim  "ignorantia  juris,"  etc,  was  entirely 
uncalled  for,  irrelevant  and  out  of  place.  It  was  obiter  dictum 
pure  and  simple,  because  the  case  was  decided  upon  the  g^round 
of  illegality,  in  that  the  subject  matter  was  a  gaming  policy  con- 
demned by  an  act  of  Parliament.  It  has  been  insisted  that  Lords 
Mansfield  and  Ashhurst  should  not  have  suffered  the  dictum  to 
pass  without  animadversion  if  they  had  not  assented  to  its  cor- 
rectness,®* but  the  argument  is  quite  unimportant  in  the  considera- 
tion of  the  question. 

Lord  Ellenborough's  reason,  "every  man  must  be  taken  to  be 
cognizant  of  the  law,"  is  but  a  free  translation  of  "ignorantia 
juris  non  excusat,"  and  without  a  proper  appreciation  of  its 
meaning.    To  give  force  and  effect  to  his  words  they  imply  that 

••(1780)  2  Dougl.  468.        "(iSli)  14  East  423. 

"  (1716)  I  P.  Wms.  343.         "  (1802)  2  East  469. 

*•  See  Note  in  15  American  Reports,  pp.  171  et  seq. 
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if  the  plea  "ignorantia  juris  non  excusat"  can  be  held  sufficient 
in  one  case  it  must  be  held  sufficient  in  all  cases,  and  ad- 
mittedly that  would  not  be  a  good  policy.  But  would  not  this 
plea,  like  any  other,  to  avail  anything,  have  to  be  estab- 
lished by  competent  evidence?  Or,  if  it  could  not  be  satis- 
factorily proved,  would  it  ever  be  urged?  Again,  if  Lord  Ellen- 
borough  was  influenced  by  the  belief  that  to  allow  such  a  plea 
a  premium  would  be  placed  upon  ignorance,  is  there  not  the  same 
danger  in  entertaining  a  plea  of  ignorance  of  facts  ? 

The  difficulties  which  have  followed  Lord  Ellenborough's  de- 
cision in  a  long  chain,  are  due  not  so  much  to  the  maxim  itself 
but  to  his  misinterpretation  and  perverted  application  of  it.  The 
maxim  has  no  relevancy  to  the  case  of  a  man  seeking  to  recover 
back  money  paid  by  him  in  misapprehension  of  his  legal  rights, 
although  it  has  been  so  cited  and  misapplied.  The  word  "excuse" 
imports  delinquency;  the  commission  of  a  crime  or  a  tort;  the 
breach  of  some  contractual  obligation;  that  there  is  something  to 
be  excused,  or  a  defendant  who  seeks  justification  for  his  acts.^"** 
As   said  by   Sir  W.   D.   Evans :  ^"^ 

"The  effect  of  the  doctrine  is  carried  sufficiently  far  for  the 
purpose  of  public  utility,  by  holding  that  no  man  shall  exempt 
himself  from  a  duty,  or  shelter  himself  from  the  consequences 
of  infringing  a  prohibition  imposed  by  law,  or  acquire  an  advant- 
age in  opposition  to  the  legal  rights  and  interests  of  another,  by 
pretending  error  or  ignorance  of  the  law." 

Another  learned  writer  on  the  same  subject,  after  a  most 
painstaking  investigation,  adds  :^°^ 

"To  say  that  ignorance  shall  be  i;o  excuse  for  a  wrong  done, 
a  duty  neglected  or  a  right  withheld  is  intelligible  and  meets  the 
force  of  language.  But  to  speak  of  excusing  a  man  for  asking 
to  have  what,  in  all  honesty  is  clearly  his,  or  for  declining  to  do 
what  he  is  under  no  obligation,  legal  or  moral,  to  do,  is  plain 
perversion  of  language  and  is  altogether  preposterous." 

Lord  Ellenborough's  rejection  of  the  "intimation"  of  Lord 
Kenyon  as  not  affording  sufficient  authority  to  decide  in  favor  of 
the  plaintiff,  naturally  raises  the  presumption  that  he  was  influ- 
enced by  some  overwhelming  reason,  or  authority.  Poor  as  his 
reason  is,  his  authority  is  worse,  the  case  of  Lozvry  v.  Bonrdieu,^^^ 
involving  the   simple   question  of   illegality,   with   Lord   Bullet's 

'""Keener  Quasi  Cont.  pp.  87  et  scq.  '"'2  Poth.  Obs.,  340. 

""XXIII  Am.  Jur.  157.         "="(1780)  2  Dougl.  468. 
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dictum.  Nine  years  later,  after  he  had  informed  himself  more 
fully  on  the  subject  of  error,  his  Lordship's  views  as  to  the  inter- 
pretation of  the  maxim  changed  wonderfully.  His  later  decision 
in  Perrott  v.  Perrott,^'^*  therefore,  damages  if  it  does  not  destroy 
the  authority  of  the  leading  case,  for  he  recants  its  doctrine 
altogether. 

In  1807,  five  years  after  his  remarkable  decision,  Lord  Ellen- 
borough  refused  to  extend  the  principle  to  executory  contracts 
and  held  that  a  mistake  of  law  was  a  defense  to  an  action  on  a 
mere  promise.^"^  The  doctrine  also  was  not  followed  in  another 
case  ^"^  decided  about  the  same  time,  in  which  Lord  Eldon  decreed 
that  a  lease  with  covenants  for  perpetual  renewal  under  a  Church- 
lease  renewable  upon  fines  continually  increasing,  be  delivered 
up  on  the  ground  not  of  fraud,  but  of  surprise,  neither  party 
understanding  the  effect  of  it.  A  year  later  the  case  of  Stevens 
V,  Lynch  ^"'^  was  decided,  which  is  cited  by  some  authorities  as  sup- 
porting Bilbie  v.  Lumley,^^^  but  manifestly  it  is  a  crumbling  pillar. 
This  case  is  that  of  a  drawer  of  a  bill  of  exchange,  who,  knowing, 
that  time  had  been  given  by  the  holder  to  the  acceptor,  but  appre- 
hending that,  he  was  still  liable  on  the  bill  in  default  of  the  acceptor 
three  months  after  it  was  due,  said  that  he  knew  he  was  liable, 
and,  if  the  acceptor  did  not  pay,  he  would.  The  Court  held  him 
bound  by  such  promise,  regardless  of  error  of  law.  Query :  How, 
on  principle,  can  the  promise  of  an  endorser,  or  drawer  of  a  bill, 
after  having  been  discharged  by  laches,  be  held  legally  binding? 
He  was  absolutely  discharged  before  his  promise;  and  the  new 
promise  was  utterly  without  consideration. 

Bilbve  V.  Lumley  ^°^  probably  would  have  been  consigned  to 
oblivion  with  other  repudiated  cases,  but  unfortunately  along  came 
Sir  Vicary  Gibbs  who  rescued  it,  placed  it  upon  the  altar  and 
worshipped  it  as  exemplifying  a  great  principle  recognized  in 
insurance  transactions.  And  thus  Brisbane  v.  Dacres  ^^°  came  to 
be  recognized  as  the  case  which  perpetuated  the  memory  of  its 
lamented  predecessor,  and  some  eminent  authorities  ^^^  insist  that 
it  established  the  law  for  England  and  the  United  States.  Inas- 
much as  such  great  responsibility  is  thus  thrown  upon  this  case, 

'"(1811)  14  East  423. 

*"*  Herbert  v.  Champion  (1807)   i  Campb.  134. 

"•Willan  V,  Willan  (1809)   16  Ves.  72.         '"  (1810)    12  East  38. 

"*  (1802)   2  East  469.         ""  (1802)   2  East  469. 

^o  (1813)  5  Taunt.  143. 

*"  Scott,  Quasi  Cont.  365  n. ;  Am.  &  Eng.  Encyl.  of  Law,  2nd  Ed.,  1102. 
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it  may  be  well  to  examine  the  opinions  of  the  four  members  of 
the  court,  delivered  seriatim,  and  ascertain  its  true  value  as  an 
authority. 

Brisbane  v.  Dacres,^^^  briefly  stated,  was  the  case  of  a  captain 
in  the  navy,  attached  to  the  Jamaica  Squadron  under  command 
of  Admiral  Dacres,  who  with  knowledge  of  the  facts,  but  under  a 
mistake  of  law,  paid  over  to  the  Admiral,  who  claimed  it  as  a 
right,  one-third  of  the  freight  on  certain  public  bullion  transported 
on  his  ship  from  the  West  Indies  to  England.     This  money  he 
was  not  compellable  to  pay.     With  a  variety  of  reasoning  the 
court  held,  three  to  one,  that  the  Captain,  on  discovering  what  his 
legal  right  was,  could  "ot  recover  back  what  he  had  paid,  there 
being  nothing  against  conscience  in  the  other  party's  retaining  it. 
Mr.  Justice  Gibbs,  who  is  the  only  English  judge  who  has 
undertaken  anything  like  an  elaborate  argument  to  support  the 
proposition  that  mistakes  of  law  are  irremediable,  put  the  case 
squarely   on   that   ground.     He   commented   upon   the   cases   of 
Chatheld  v.  Po^r^ow/"  in  which  he  appeared  as  counsel  for  the 
defendant,  and  admitted  that  Lord   Kenyon  had  ruled  that  "a 
payment  made  under  an  ignorance  of  the  law  would  enable  the 
plaintiff  to  recover  back  the  money"  (which,  it  may  be  remarked, 
seems  to  have  been  a  very  intelligible  intimation  on  the  part  of  his 
Lordship)  ;  Farmer  v.  Arundel  ^"  and  the  "dictum"  of  Chief  Jus- 
tice De  Grey ;  Lowrie  v.  Bourdieu  ^^^  and  Bilbie  v.  Lumley  ^^"  upon 
which  he  based  his  argument.    The  importance  of  Lowry  v.  Bour- 
dieu, in  his  opinion  was  the  dictum  of  Buller,  J.,  that  "where  there 
is  no  mistake  of  fact,  or  ignorance  of  fact,  the  money  cannot  be 
recovered  back,  for  the  rule  applies,  that  'ignorantia  legis  non 
excusat.' " 

"This  distinction,"  said  Mr.  Justice  Gibbs,  "was  thus  pointedly 
stated  in  the  presence  of  Lord  Mansfield,  who  heard  it  and  whose 
attention  must  be  called  to  it"  (and  Lord  Mansfield),  "expresses 
no  dissatisfaction  with  it."  What  an  argimient  to  be  employed 
in  the  foundation  of  a  judicial  opinion!  The  declaration  on  the 
part  of  Buller,  J.,  was  mere-  dictum,  inasmuch  as  the  case  was 
decided  on  the  ground  of  illegality,  and  what  was  said  of  ignorance 
of  the  law  was  entirely  irrelevant  and  uncalled  for.  But  assuming 
that  this  is  not  obiter,  it  was  clearly  discredited,  if  not  retracted 

""(1813)  s  Taunt.  143.         "'(1799)    Cited  in  5  Taunt,  at  p.   155. 
"*  (1772)  2  W.  Bl.  824.         "»  (1780)  2  Doug.  468. 
"'  (1802)  2  East  469. 
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six  years  later  in  Bize  v.  Dickason,^'^''  which  was  tried  originally 
before  Duller,  J.  The  unanimous  opinion  was  delivered  by  Chief 
Justice  Mansfield,  and  Buller,  J.,  sat  with  him,  a  member  of  the 
same  court.  But  what  bearing  has  it  upon  Brisbane  v.  Dacres,^^^ 
whether  Lord  Mansfield  heard  without  comment  BuUer's  obiter 
or  not? 

Coming  to  Lord  Ellenborough's  important  decision  in  Bilbie 
V.  Lumley  ^^®  and  his  query  to  uninformed  counsel,  after  comment- 
ing upon  the  practice  in  insurance  transactions,  Gibbs,  J.,  adds : 

"Now,  this  was  a  direct  decision  upon  the  point,  certainly 
without  argument;  but  the  counsel,  whose  learning  we  all  know 
and  who  was  never  forward  to  give  up  a  case  which  he  thought 
he  could  support,  abandoned  it.  I  think  on  principle  that  money 
which  is  paid  to  a  man  who  claims  it  as  his  right,  with  a  knowl- 
edge of  all  the  facts,  cannot  be  recovered  back.  I  think  it  on 
principle,  and  I  think  the  weight  of  authorities  is  so,  and  I  think 
that  the  dicta  that  go  beyond  it  are  not  supported  or  called  for  by 
the  facts  of  the  cases.  Bilbie  v.  Lumley  ^"^^  I  think  is  a  decision  to 
that  effect;  and  for  these  reasons  I  am  of  opinion  the  plaintiff  is 
not  entitled  to  recover." 

And  this  is  the  supporting  argument,  which  has  had  such  a 
tremendous  importance  in  the  jurisprudence  of  England  and  the 
United  States! 

But  even  Mr.  Justice  Gibbs  was  constrained  to  do  homage  to 
the  just  and  reasonable  doctrine  of  Lord  Mansfield,^^^  for  he  "had 
considerable  difficulty  in  saying  that  there  was  anything  uncon- 
scientious in  Admiral  Dacres  in  requiring  money  to  be  paid  to 
him,  or  in  receiving  it  when  paid." 

What  would  have  been  the  decision  on  this  vital  question,  one 
may  ask,  if  Mr.  Justice  Gibbs  had  had  presented  to  his  attention, 
which  was  not  done,  by  counsel,  the  later  opinion  of  Lord  Ellen- 
borough,  delivered  two  years  before  in  Perrott  v.  Perrott,'^^'^  wholly 
discrediting  that  of  Bilbie  v.  Lumley}"^^ 

Chambre,  J.,  who  followed  Mr,  Justice  Gibbs,  dissented  and 
is  thought  by  very  many  to  have  had  the  better  of  the  argument. 
He  said  in  part: 

"I  think  there  are  sufficient  authorities  to  say  this  person  has 
paid  this  money  in  his  own  wrong,  and  that  it  may  be  recovered 

"'  (1786)    I  T.  R.  285.        '"(1813)    5  Taunt.   I43- 

"•(1802)   2  East  469.  "•(1802)   2  East  469. 

""Bize  V.  Dickason  (1786),  i  T.  R.  285.  "*  (1811)    14  East  423. 

"^  (1802)   2  East  469. 
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back.  In  the  case  of  Bilbie  v.  Lumley  ^^*  there  was  a  letter  said  to 
have  been  concealed,  that  ought  to  have  been  disclosed:  this  letter 
was  shown  to  the  underwriters,  and  they  after  reading  it  thought 
fit  to  pay  the  money.  Now  there  the  maxim  'volenti  non  fit  injuria^ 
applies :  in  that  case  all  argument  was  prevented  by  a  question  put 
by  the  court  to  the  counsel.  I  am  not  aware  of  any  particular 
danger  in  extending  the  law  in  cases  of  this  sort,  for  they  are 
for  the  furtherance  of  justice;  neither  do  I  see  the  application  of 
the  maxim  used  by  Duller,  J.,  in  the  case  of  Loxvry  v.  Bourdieu,'^'^^ 
and  cited  by  the  Court  in  Bilbie  v.  Lumley,  ^^®  'ignorantia  juris  non 
excusat' ;  it  applies  only  to  cases  of  delinquency,  where  an  excuse 
is  to  be  made:  I  have  searched  far  to  see  if  I  could  find  any 
instance  of  similar  application  of  this  maxim.  I  have  a  large  col- 
lection of  maxims,  but  can  find  no  instance  in  which  this  has  been 
so  applied.  I  cannof^see  how  it  applies  here.  In  Lowry  v.  Bour- 
dieu  ^"  the  decision  turned  on  the  transaction  being  illegal,  and  it 
being  illegal,  the  maxim  applied,  Hn  pari  delicto  potior  est  conditio 
deferidentis' ;  Moses  v.  Macfarlan,'^-^  and  a  number  of  subsequent 
cases  decide,  that  where  the  plaintiff  is  entitled  'ex  cequo  et  bono'  to 
recover,  he  may  recover.  In  Farmer  v.  Arundel  ^^®  the  opinion  of 
De  Grey  is  not  a  mere  dictum,  it  is  part  of  the  argument,  it  is  a 
main  part  of  the  argument.  He  there  says  where  money  is  paid 
under  a  mistake  either  of  fact  or  of  law  or  by  deceit,  this  action 
will  certainly  lie.  It  seems  to  me  a  most  dangerous  doctrine, 
that  a  man  getting  possession  of  money,  to  any  extent,  in  conse- 
quence of  another's  ignorance  of  the  law,  cannot  be  called  on  to 
repay  it.  *  *  *  As  to  the  insurance  cases  that  have  been 
cited,  a  great  deal  of  fabricated  law  has  been  newly  created  within 
a  few  years,  and  the  courts  have  to  decide  on  difficult  and  com- 
plex causes;  but  those  doctrines  must  not  be  carried  into  the 
general  law,  but  confined  to  the  occasions  which  give  rise  to  them." 

Heath,  J.,  followed  with  a  brief  opinion  and  said : 

"There  are  two  questions  in  this  case.  As  to  the  question 
whether  a  payment  made  under  ignorance  of  the  law  without 
ignorance  of  the  facts  will  enable  a  man  to  recover  his  money  back 
again,  it  is  very  difficult  to  say  that  there  is  any  evidence  of 
ignorance  of  the  law  here." 

The  sjmiposium  was  completed  by  Chief  Justice  (not  Lord) 
Mansfield,  who  added : 

"The  maxim  'volenti  non  Ht  injuria*  applies  most  strongly  to 
this  case.  *  *  *  We  do  not  feel  ourselves  called  upon  to  over- 
rule so  express  an  authority  as  Bilbie  v.  Lumley,"  ^^" 

"*(i8o2)  2  East  469.  "=(1780)  2  Doug.  468. 

"•(1822)   2  East,  469.  "'(1780)   2  Doug.  468. 

"*  (1760)  2  Burr.  1005.  '"  (1772)   2  W.  Bl.  824. 
""(1802)  2  East,  469. 
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Currie  v.  Goold,^^^  which  was  decided  four  years  later,  at  first 
glance  might  be  understood  to  hold  that  a  mistake  of  law  is  with- 
out remedy.  The  facts,  as  reported,  are  meager,  but  it  does  not 
appear  conclusively  from  anything  said  by  Vice  Chancellor  Plumer 
that  he  put  the  case  on  that  ground.  The  agent  of  an  executor 
had  paid  interest  on  a  legacy  for  seventeen  years  without  deducting 
the  property  tax,  and  it  was  held  that  he  could  not  afterwards 
deduct  out  of  future  interest  the  amount  of  the  property  tax  on 
such  precedent  payments.  Counsel  cited  two  or  three  cases,  includ- 
ing Nichols  V.  Leeson,^^^  which  held  that  "where  an  annuity  is 
given  to  a  relation  for  life  and  it  has  been  paid  for  a  number  of 
years  wthout  deduction  for  land  tax  it  will  be  presumed  to  have 
been  so  paid  by  mutual  consent,  and  the  payer  is  not  entitled  to 
be  relieved"  because  there  was  "no  just  ground  to  decree  back 
arrears,  and  it  would  be  a  mischievous  consequence  to  do  it."  He 
also  cited  Stevens  v.  Lynch  ^^^  and  Bilbie  v.  Lumley.^^^  The  Vice 
Chancellor  approved  without  comment  the  authorities  mentioned, 
and  added  that  the  defendant  being  in  business  probably  made 
some  advantage  by  the  capital  being  suffered  to  remain  in  his 
hands  instead  of  being  paid  into  court  and  probably  he  made  no 
claim  of  the  property  tax  as  an  inducement  to  leave  the  money 
in  his  hands.  If  he  paid  what  the  law  would  not  have  compelled 
him  to  pay,  but  what  in  equity  and  conscience  he  ought,  this  case 
represents  the  true  rule  announced  by  Lord  Mansfield  in  Bise  v. 
Dickason,^^^  rather  than  the  false  doctrine  of  Lord  Ellenborough.^^' 

It  is  worthy  of  note,  also,  that  Vice  Chancellor  Plumer,  two 
years  previously,  in  Howell  v.  George,^"  refused  to  decree  specific 
performance  of  an  agreement  to  sell  an  estate  in  fee  by  one  who 
supposed  he  was  absolute  owner  of  the  estate,  when  he  was  only 
tenant  for  life  under  a  settlement  with  a  proviso  empowering  him 
to  purchase  an  estate  in  fee  simple  in  possession,  in  some  conve- 
nient place  in  England,  of  equal  or  better  value,  and  to  settle  the. 
same  in  lieu  of  the  settled  estate,  which  was  then  to  be  his  own. 
The  mistake  upon  which  the  decision  turned  was  purely  one 
of  law.^^* 

Another  case  often  cited  as  supporting  Lord  Ellenborough's 
early  interpretation  of  the  maxim,  is  that  of  Bramston  v.  Robins}^^ 

"'  (1817)  2  Mad.  Ch.  163.          "'  (1747)  3  Atkyn's  Ch.  R.  573. 

'"  (1810)  12  East  38.  "*  (1802)  2  East  469. 

'"  (1786)  I  T.  R.  285.  ""Bilbie  v.  Lumley  (1802)  2  East  469. 

'"  (1815)  I   Mad.   I.  '"  Pomeroy,  Specific  Performance  §245,  N.  i. 

'™  (1826)  4  Bing.  II. 
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where  a  tenant,  during  a  period  of  seventeen  years,  had  been 
allowed  to  deduct  from  his  rent,  on  account  of  payment  for  the 
land  tax,  a  sum  larger  than  the  amount  of  the  tax,  which  the  land- 
lord was  liable  to  pay.  The  defendant,  as  bailiff  of  the  landlord 
distrained  for  rent  in  arrears,  being  the  excess  which  the  tenant 
had  deducted  above  the  actual  amount  of  the  tax.  Replevin  was 
brought  by  the  plaintiff,  a  partner  of  the  assignee  of  the  premises, 
since  the  assignment  to  whom,  without  deduction  for  land  tax,  the 
full  rent  had  been  paid.  While  it  was  held  that  it  was  not  against 
good  conscience  to  retain  the  money,  it  does  not  appear  that  the 
case  proceeded  upon  the  ground  of  a  mistake  of  law.  "No  man 
can  be  held  by  any  act  of  his  to  confirm  a  title,"  said  Sir  John 
Leach,  Master  of  the  Rolls,  in  Cockerell  v.  Ckolmely,^*°  "unless  he 
was  fully  aware  at  the  time,  not  only  of  the  facts  upon  which  the 
defects  of  title  depend,  but  of  the  consequences  in  point  of  law; 
and  here  there  is  no  proof  that  the  defendant  at  the  time  of  the 
acts  refered  to  was  aware  of  the  law  on  the  subject."  This  case 
was  one  of  equity  relieving  against  the  defective  execution  of  a 
power. 

One  of  the  favorite  cases  which  text  writers  are  pleased  to 
classify  in  their  column  under  Bilbie  v.  Lumley,^*^  with  Stevens  v. 
Lynch,^*^  Brisbane  v.  Dacres,^*^  Goodman  v.  S'ayres,^**  is  that  of 
Stewart  v.  Stewart,^*^  which  contains  quite  a  collection  of  authori- 
ties. Unfortunately  for  their  contention,  however,  the  case  and  the 
authorities  cited  therein  do  not  stand  for  the  simple  and  unadorned 
principle  that  there  is  no  relief  against  an  error  of  law.  But  they 
do  stand  for  that  similar  and  undisputed  principle,  recognized  as 
an  exception  of  the  Civil  Code  of  France  ^**'  and  the  Roman  law  ^*'' 
that  a  compromise,  deliberately  entered  into  under  advice,  the 
party's  agents  and  advisers  having  the  question  fully  before  them, 
cannot  be  set  aside  because  a  particular  point  of  law  may  have 
been  overlooked  or  misapplied. ^*^ 

In  this  case  a  widow  and  other  relatives  of  a  domiciled  Amer- 
ican who  died  entitled  to  considerable  personal  estate  in  the  hands 
of  trustees  in  Scotland,  agreed  to  compromise  their  respective 
claims  to  the  succession,  by  the  advice  of  their  law  agent,  taking 

""  (1830)   I  Russ.  &  M.  418.  '"  (1802)  2  East    4^9- 

'"(1810)    12  East    38.  "'(1813)    5  Taunt.   143. 

*"  (1820)  2  Jacobs  and  Walker  249.         '"  (1839)  6  CI.  &  F.  911. 

^"  Code  Napoleon  Art.  2052. 

"'  Colquhoun,  Summary  of  Roman  Law  Vol.  3.  p.  127. 

'**  Pollock  (7th  Ed.)   Cont.  455- 
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equal  shares.  The  widow,  finding  that  by  the  law  of  Scotland  she 
might  have  claimed  more,  took  proceedings  in  Scotland  to  rescind 
the  agreement,  on  the  ground  of  ignorance  of  her  legal  rights  and 
the  erroneous  advice  of  the  law  agent.  The  authorities  on  the  sub- 
ject on  both  sides  were  fully  considered  by  Lord  Chancellor  Cot- 
tenham,  and  the  result  was  the  affirmance  of  the  agreement.  The 
House  of  Lords  approved  the  decree.  This  case,  and  the  authori- 
ties cited  by  Lord  Cottenham,  give  effect  to  the  maxim  in  all  of 
its  legitimate  consequences,  that  a  compromise  is  not  to  be  set 
aside  on  account  of  an  error  of  law.^*® 

"The  real  consideration  and  motive  of  a  compromise,"  says 
Pollock,^^"  "as  well  in  our  law  as  in  the  civil  law  and  systems  de- 
rived from  it,  is  not  the  sacrifice  of  a  right  but  the  abandonment 
of  a  claim."  ^^'^  When  an  intending  litigant  forbears  in  good  faith 
a  right  to  litigate  a  question  of  law  or  fact  which  is  not  vexatious 
or  frivolous,  he  gives  up  something  of  value,  which  is  good  con- 
sideration for  a  promise  even  though  the  claim  is  not  well-founded, 
provided  it  is  honestly  believed  in  and  there  is  no  concealment.^^'' 
It  is  not  his  intention  to  release  or  surrender  his  title,  but  the  act 
or  agreement  proceeds  upon  the  supposition  that  he  has  none.^"^ 

Lord  Cottenham's  authorities,  which  Story  ^^*  seems  to  think 
important,  when  carefully  examined,  are  seen  to  stand  for  com- 
promises of  doubtful  rights,  family  arrangements  releasing  rights 
under  a  will,  or  agreements  in  cases  of  disputed  deeds.  As  stated 
by  Lord  Eldon,  in  Stockley  v.  Stockley,'^^^  family  compromises  are 
favored,  if  reasonable  and  upon  a  doubtful  right,  even  in  the 
strongest  case,  as  where  one  party  was  drunk  at  the  time.  Lord 
Eldon  also  intimated  that  a  different  rule  might  apply  between 
strangers,  which  has  caused  this  case  to  be  cited  in  support  of  the 
other  side  of  the  question,  for  granting  relief.  The  strongest  of 
these  compromise  cases,  however,  cannot  properly  be  classed  in 
support  of  the  doctrine  of  Bilbie  v.  Lumley.^^^ 

Neither  Milnes  v.  Duncan,'^"  nor  Piatt  v.  Bromage  ^^^  is  author- 

"'  Goodman  v.  Sayres  ( 1820)  2  Jac.  &  W.  249. 
"^  Contracts   (7th  Ed.)   193. 

"^'Trigge  v.  Lavallee  (1861)  15  Moo.  P.  C.  271;  Leonard  v.  Leonard 
(1812)  2  Ball  &  B.  171. 

'"Miles  V.  New  Zealand  &c.  Co.  (1885)  32  Ch.  D.  266. 

"^Surge's  Comm.  V.  3,  743;  Cami  v.  Cann  (1721)   i  P.  Wms.  723. 

'"Equity  Jurisprudence  §  138.  ""  (1812)    i  Vesey  &  Bea.  23. 

'"•  (1802)   2  East  469. 

'"  C1827)  6  B.  &  C.  671.         •"  (1854). 24  L.  J.   (N.  S.)  Ex.  63. 
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ity  for  refusing  to  relieve  against  error  of  law,  though  both  are 
sometimes  cited  as  such.  The  former  contains  a  dictum  of  Mr. 
Justice  Bailey,  the  decision  being  based  on  an  error  of  fact.  In 
the  latter  case  the  jury  was  not  satisfied  that  there  was  an  error 
of  law. 

In  Cooper  v.  Phibbs  "^  Lord  Westbury  attempts  to  get  away 
from  the  doctrine  of  Bilbie  v.  Lumley,^^'^  but  as  he  bases  his  distinc- 
tion on  the  ground  of  expediency  rather  than  upon  principle  he 
has  not  aided  in  distinguishing  between  mistake  of  private  right 
and  mistake  of  general  law.  Here  the  owner  of  a  fishery,  in  con- 
sequence of  a  misapprehension  of  the  legal  effect  of  certain  instru- 
ments of  a  family  arrangement  and  the  terms  of  a  private  Act  of 
Parliament,  had  taken  a  lease  of  a  fishery  at  a  considerable  rent 
in  ignorance  of  his  own  proprietary  rights.  The  House  of  Lords, 
reversing  the  Lord  Chancellor  of  Ireland,  rescinded  the  lease. 
Lord  Westbury,  delivering  the  opinion,  undertook  to  explain  the 
maxim  "ignorantia  juris  hand  excusat,"  and  said: 

"In  that  maxim  the  word  'jus*  is  used  in  the  sense  of  denoting 
general  law,  the  ordinary  law  of  the  country.  But  when  the 
word  'jus'  is  used  in  the  sense  of  denoting  a  private  right,  that 
maxim  has  no  application.  Private  right  of  ownership  is  a  matter 
of  fact ;  it  may  be  the  result  also  of  matter  of  law ;  but  if  parties 
contract  under  a  mutual  mistake,  and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result  is  that  that  agreement  is 
liable  to  be  set  aside  as  having  proceeded  upon  a  common  mistake." 

But,  as  Pomeroy  says :  ^'^ 

"A  private  legal  right,  title,  estate,  interest,  duty  or  liability 
is  always  a  very  complex  conception.  It  necessarily  depends  so 
much  upon  conditions  of  fact  that  it  is  difficult,  if  not  impossible, 
to  form  a  distinct  notion  of  a  private  legal  right,  interest  or  lia- 
bility, separated  from  the  facts  in  which  it  is  involved  and  upon 
which  it  depends.  Mistakes,  therefore,  of  a  person  with  respect 
to  his  own  private  legal  rights  and  liabilities,  may  be  properly 
regarded — as  in  great  measure  they  really  are — and  may  be  dealt 
with  as  mistakes  of  fact." 

Therefore,  to  determine  whether  the  misconception  of  private 
right  is  due  primarily  to  mistake  of  fact  or  mistake  of  law,  is 
impracticable  if  not  impossible. 

This  case  would  seem  to  fall  under  the  principle  of  the  Roman 

"-(1867)  L.  R.  2  H.  L.  170.         •''"(1802)   2  East   469. 
'*^Eq.  Jur.  §  849. 
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law  ^^^  that  a  person  agreeing  for  the  purchase  or  hire  of  his  own 
property  forms  no  vaHd  contract.  This,  as  pointed  out  by  one 
authority/*^  according  to  the  distinction  taken  by  Savigny,  would 
not  be  a  case  for  error,  in  the  sense  of  modifying  the  effect  of  a 
contract  entered  into,  but  rather  of  the  absence  of  the  requisites 
to  a  true  contract ;  and  on  the  same  principles  the  error  would  not 
operate  intrinsically  and  per  se,  but  only  as  evidence  of  the  ab- 
sence of  that  without  which  no  valid  contract  could  be  formed. 

Whether  Cooper  v.  Phibbs  ^^*  caused  any  important  modification 
of  the  doctrine  of  Lord  Ellenborough  in  Bilbie  v.  Lumley  ^®' 
or  not,  and  Sir  Frederick  Pollock  ^^^  insists  that  the  qualification 
is  not  admitted  as  to  the  recovery  of  money  paid  by  mistake,  other 
and  later  cases  have  lessened  the  importance  of  Lord  Ellenbor- 
ough's  distinction  between  mistakes  of  fact  and  mistakes  of  law, 
if  indeed  they  have  not  destroyed  it  altogether.^®^  Thus  in  Stone 
v.  Godfrey,^^^  the  tenant  having  been  advised  that  he  was  not  tenant 
by  the  curtesy,  on  the  assumption  that  he  had  no  such  right,  con- 
curred in  a  partition  suit.  Twenty-two  years  later  he  filed  a  bill 
to  be  relieved  from  the  trusts  on  the  ground  of  mistake,  and  to 
have  his  title  by  the  curtesy  established.  Both  the  Master  of  the 
Rolls  and  the  Court  of  Appeals  held  that  the  plaintiff  was  barred 
on  the  ground  of  equitable  estoppel.  As  to  the  question  of  mis- 
take of  law,  Lord  Justice  Turner  said: 

"This  Court  has  power  (as  I  feel  no  doubt  that  it  has)  to 
relieve  against  mistakes  in  law  as  well  as  against  mistakes  in  fact. 
When,  however,  parties  come  to  this  Court  to  be  relieved  against 
the  consequences  of  mistakes  in  law,  it  is,  I  think,  the  duty  of  the 
Court  to  be  satisfied  that  the  conduct  of  the  parties  has  been 
determined  by  those  mistakes,  otherwise  great  injustice  may 
be  done." 

The  opinion  was  consistently  followed  by  the  same  court  four 
years  later  in  Broughton  v.  Hutt}^^  Here  the  heir-at-law  of  a 
shareholder  in  a  company  joined  with  several  other  shareholders 
in  a  deed  of  indemnity  to  the  directors,  believing  that  the  shares 
had  descended  to  him  as  real  estate,  whereas  they  were  personal 

'*^  Digest  50,  17,  145;  Code  4,  65,  20. 
""  Solicitors  Journal  &  Reporter  V.  13,  p.  809. 
""(1867)    L.  R.  2  H.  L.   170.  ''"(1802)  2  East    469. 

""Cont.   (7th  Ed.)   457- 

"'Fry,  Spec.  Psrf.  (3d  Ed.)  381;  Solicitors  Journal  &  Reporter  V.  13, 
809. 

'"'  (1854)  5  De.  G.  M.  &  G.  76.  ""  (1858)  3  De  G.  &  J.  501. 
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estate.    The  deed  was  held  to  be  void  against  him  in  equity  at  all 
events,  and  probably  at  law. 

Vice  Chancellor  Sir  William  Page  Wood  expressed  the  same 
view  in  Re  Saxon  Life  Assurance  Society.^''^  The  A  Insurance 
Company  purchased  the  business,  received  the  assets  and  under- 
took the  liabilities  of  the  B  Insurance  Company.  A  creditor  of  the 
B  company  cancelled  his  security  and  accepted  a  substituted  secur- 
ity of  the  A  company.  The  purchase  having  been  declared  void 
as  ultra  vires  it  was  held  that  the  court  had  jurisdiction  to  relieve 
against  a  mistake  «in  law  and  that  the  creditor  should  be  remitted 
to  his  original  rights  against  B  company.  "A  question  has  some- 
times arisen  how  far  this  Court  can  interfere  to  rectify  a  mistake 
in  law,"  said  the  Vice  Chancellor,  "but  having  regard  to  all  the 
authorities  and  especially  to  Stone  v.  Godfrey,^'''^  I  have  no  doubt  of 
the  jurisdiction." 

The  modern  case  on  the  subject  is  that  of  Rogers  v.  Ingham  ^'* 
which,  though  holding  that  the  court  will  not  relieve  in  all  cases 
against  a  payment  under  a  mistake  of  law — i.  e.,  in  compromise — 
approved  the  opinions  of  Lord  Justice  Turner  ^''^  and  Lord 
Brougham  "'^  that  the  court  has  the  power  to  give  relief.  An 
executor,  on  the  advice  of  counsel  on  the  construction  of  a  will, 
proposed  to  divide  in  certain  proportions  a  fund  between  two 
legatees.  One  of  the  legatees  being  dissatisfied  took  the  opinion 
of  counsel,  which  agreed  with  the  former  opinion.  The  executor 
then  divided  and  paid  over  the  fund  in  accordance  with  the  opin- 
ions. Two  years  later  the  dissatisfied  legatee  filed  a  bill  against 
the  executor  and  the  other  legatee,  alleging  that  the  will  had  been 
wrongly  construed,  and  claimed  repayment  from  the  other  legatee. 
The  prayer  was  denied,  but  the  decision  appears  to  have  been  based 
on  the  fact  that  the  complainant,  after  deliberation  and  advice, 
having  chosen  one  of  two  courses,  could  not  repudiate  his  elec- 
tion, rather  than  on  the  ground  that  there  could  be  no  recovery 
of  money  paid  under  mistake  of  law.  Lord  Justice  James,  deliver- 
ing judgment,  said: 

"I  have  no  doubt  that  there  are  some  cases  which  have  been 
relied  on  in  which  this  Court  has  not  adhered  strictly  to  the  rule 
that  a  mistake  in  law  is  not  always  incapable  of  being  remedied 

""Anchor  case   (1862)   2  J.  &  H.  408. 

'"  (1854)  5  De  G.  M.  &  G.  7^.  "'  (1876)  L.  R.  3  Ch.  351. 

"*  Stone  V.  Godfrey  (1854)  5  De  G.  M.  &  G.  76. 

"*  Clifton  V.  Cockburn  (1834)  3  Myl.  &  K.  76. 
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in  this  Court ;  but  relief  has  never  been  given  in  the  case  of  a  sim- 
ple money  demand  by  one  person  against  another,  there  being 
between  those  two  persons  no  fiduciary  relation  whatever,  and  no 
equity  to  supervene  by  reason  of  the  conduct  of  either  of  the 
parties." 

Lord  Justice  Mellish  added: 

"I  am  entirely  of  the  same  opinion.  There  is  no  doubt,  as  was 
said  by  Lord  Justice  Turner,^'^^  that  'this  Court  has  power  (as  I 
feel  no  doubt  that  it  has)  to  relieve  against  mistakes  in  law  as  well 
as  against  mistakes  in  fact,'  that  is  to  say,  if  there  is  an  equitable 
ground  which  makes  it,  under  the  particular  facts  in  the  case, 
inequitable  that  the  party  who  received  the  money  should  retain  it." 

And  Baggallay,  J.  A.,  said  in  conclusion : 

"I  am  of  the  same  opinion,  and  I  merely  wish  to  add  that  while 
I  give  a  general  assent  to  the  passage  in  the  judgment  of  Lord 
Brougham  ^^®  which  has  been  referred  to  in  the  course  of  the  argu- 
ment, in  which  he  expressed  himself  to  the  effect  that  cases  might 
arise  in  which  it  would  be  the  duty  of  the  court  to  relieve  against 
an  error  of  law,  I  do  not  think  that  the  present  is  a  proper  case 
for  the  application  of  such  principle." 

Again,  in  the  later  case  of  Daniel  v.  Sinclair,^''''  where  a  mort- 
gage account  had  been  settled  on  the  footing  of  compound  interest, 
with  half-yearly  rests,  both  parties  wrongly  understanding  the 
mortgage  deed  to  require  the  same,  it  was  held  that  the  account 
might  be  reopened.  Sir  Robert  P.  Collier,  delivering  the  judg- 
ment of  their  Lordships,  says : 

"Undoubtedly  there  are  cases  in  the  courts  of  common  law  in 
which  it  has  been  held  that  money  paid  under  a  mistake  of  law 
cannot  be  recovered.  *  *  *  But  in  equity  the  line  between 
mistakes  in  law  and  mistakes  in  fact  has  not  been  so  clearly  and 
sharply  drawn.  In  Barl  Beauchamp  v.  Winn,^''^  Lord  Chelmsford 
observes:  'With  regard  to  the  objection  that  the  mistake  (if  any) 
was  one  of  law  and  that  the  rule  "ignorantia  juris  neminem  ex- 
cusat"  applies,  I  would  observe  on  the  peculiarity  of  this  case  that 
the  ignorance  imputable  to  the  party  was  a  matter  of  law  arising 
upon  the  doubtful  construction  of  a  grant.  That  is  very  different 
from  the  ignorance  of  a  well-known  rule  of  law;  and  there  are 
many  cases  to  be  found  in  which  equity,  upon  a  mere  mistake  of 
the  law,  without  the  admixture  of  other  circumstances,  has  given 
relief  to  a  party  who  has  dealt  with  his  property  under  the  influ- 
ence of  such  a  mistake.' 

"'Stone  V.  Godfrey  (1854)  5  De  G.  M.  &  G.  76. 

"•Clifton  V.  Cockburn   (1834)  3  Myl.  &  K.  76,  99- 

"'  (1881)   L.  R.  6  App.  Cas.   181.         "'  (1873)   L.  R.  6  H.  L.  223. 
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"In  Cooper  v.  Phibbs,"^  Lord  Westbury  says:  'Private  right 
of  ownership  is  a  matter  of  fact;  it  may  be  also  the  result  of 
matter  of  law ;  but  if  parties  contract  under  a  mutual  mistake  as 
to  their  relative  and  respective  rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside,  as  having  proceeded  upon  a 
common  mistake.' 

"In  McCarthy  v.  Decaix/^'^  where  a  person  sought  to  be  relieved 
against  a  renunciation  of  a  claim  to  property,  made  under  a  mis- 
take as  to  the  validity  of  a  marriage,  the  Lord  Chancellor 
(Brougham)  observes:  'What  he  has  done  was  in  ignorance  of 
law,  possibly  of  fact ;  but  in  a  case  of  this  kind  this  would  be  one 
and  the  same  thing.' 

"In  Livesey  v.  Livesey,'^^'^  an  executrix  who  under  a  mistake 
in  the  construction  of  a  will  had  overpaid  an  annuitant,  was  per- 
mitted to  deduct  the  amount  overpaid  from  subsequent  payments." 

Lord  Brougham,  in  Clifton  v.  Cockburn,^^^  three  years  after  his 
decision  in  McCarthy  v.  Decaix,'^^^  although  the  case  did  not  turn 
principally  on  the  point  of  error  of  law,  said : 

"The  distinction,  it  may  be  observed,  is  somewhat  more  easy 
to  lay  down  in  general  terms  than  to  follow  out  in  particular  cases, 
even  as  regards  the  application  of  the  rule,  admitting  it  to  be  a 
correct  one,  and  I  think  I  could  without  much  difficulty  put  cases 
in  which  a  court  of  justice,  but  especially  a  court  of  equity,  would 
find  it  an  extremely  hard  matter  to  hold  by  the  rule  and  refuse 
to  relieve  against  an  error  of  law." 

EaglesHeld  v.  Marquis  of  Londonderry  ^®*  is  classed  with  these 
cases  because  a  mutual  error  as  to  a  collateral  matter  of  law  was 
committed,  yet  it  is  without  much  value  as  an  authority.  It 
appears  that  new  stock  of  a  company  was  issued  and  purchased  on 
the  supposition  that  it  would  have  a  preference,  which,  in  fact, 
the  company  had  no  power  to  give  it.  Jessel,  Master  of  the  Rolls, 
held  the  company  and  directors  liable  to  make  good  their  repre- 
sentations to  the  plaintiff  and  either  issue  preferred  stock  or  repay 
the  purchase  money.  The  Court  of  Appeals  reversed  him,  find- 
ing no  generic  difference  between  the  thing  contracted  for  and  the 
thing  purchased;  that  there  had  been  a  common  misconception 
of  law,  but  as  the  plaintiffs  knew  what  they  bought,  and  had 
not  been  deceived,  they  were  not  entitled  to  the  relief  sought.  In 
other  words,  the  defendant  had  "ground  to  claim  in  conscience" 
and  the  plaintiffs  could  not  recover,  which  is  quite  within  Lord 
Mansfield's  rule."° 

'™  (1867)  L.  R.  2  H.  L.  149-         ''"  (1831)  2  Russ.  &  Myl.  614. 

'"  (1827)  3  Russ.  287.  "'  (1834)  3  Myl.  &  Keen,  76. 

^''  (1831)  2  Russ.  &  Myl.  614.  "^  (1876)  L.  R.  4  Ch.  D.,  693. 

"*Bize  V.  Dickason   (1786)    i  T.  R.  285. 
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Money  paid  into  court,  or  to  a  receiver  or  officer  of  the  court, 
in  mistake  of  law  will  be  repaid  or  distributed  according  to  the 
law  as  soon  as  the  mistake  is  discovered.  Thus  Lord  Justice 
James  said  in  Bx  parte  James.^^^ 

"I  think  that  the  principle  that  money  paid  under  a  mistake  of 
law  cannot  be  recovered,  cannot  be  pressed  too  far,  and  there  are 
several  cases  in  which  the  Court  of  Chancery  has  held  itself  not 
bound  strictly  by  it.  The  Court,  finding  that  its  officer,  a  trustee 
in  bankruptcy,  has  in  his  hands  money  which  in  equity  belongs 
to  some  one  else,  ought  to  set  an  example  to  the  world  by  paying 
it  to  the  person  really  entitled  to  it.  In  my  opinion  the  Court  of 
Bankruptcy  ought  to  be  as  honest  as  other  people." 

Mellish,  L.  J.,  added : 

"I  entirely  agree  with  the  observations  of  the  Lord  Justice." 

And  in  Bx  parte  Simmonds  ^*^  Lord  Escher  said  that  the  rule 
that  a  person  who  has  received  money  paid  to  him  under  mistake 
of  law  may  retain  it,  has  been  adopted  by  courts  of  law  to  put 
an  end  to  litigation;  but  the  court  has  never  intimated  that  it  is 
a  high-minded  thing  to  keep  money  in  this  way ;  and  although  the 
court  will  not  prevent  a  litigant  party  from  acting  in  this  way,  it 
will  not  act  so  itself,  and  it  will  not  allow  its  officers  to  do  so. 
"It  will  direct  its  officers  to  do  what  any  high-minded  man  would 
do,"  he  added,  "namely,  not  to  take  advantage  of  the  mistake 
of  law." 

In  the  recent  case  In  re  Brown,^^^  where  money  had  been  paid  to 
a  trustee  in  litigation  in  mistake  of  law,  following  ex  parte  James  ^*' 
and  ex  parte  Simmonds, '^^^  Kay,  J.,  observed : 

"I  have  no  doubt  or  hesitation  in  saying  that  a  Court  of  the 
Chancery  Division  does  not  consider  itself  bound  to  act  on  prin- 
ciples less  honest  than  the  Court  of  Bankruptcy." 

Likewise,  In  re  Hulkes,^^^  decided  the  same  year,  held  that 
executors,  though  liable  to  be  charged  with  4%  interest  on  sums 
improperly  paid,  are  not  liable  to  interest  to  the  legatee,  to  whom, 
with  full  knowledge  on  his  part  and  in  common  mistake  (of  law, 
in  construing  a  will)  payments  had  been  erroneously  made.  Forty 
years  earlier  Lord  Langdale,  as  Master  of  the  Rolls  in  Dibbs  v. 

''•  (1874)  L.  R.  9  Ch.  Ap.  609,  614. 

"'  (1885)  L.  R.  16  Q.  B.  D.  308.  '^  (1886)   L.  R.  32  Ch.  D.  597- 

"'  (1874)  L.  R.  9  Ch.  Ap.  609.         '""  (1885)  L.  R.  16  Q.  B.  D.  308. 

'"(1886)  L.  R.  33  Ch.  D.  552. 
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Goren,^^^  had  held  that  where  trustees  under  an  erroneous  view  of 
the  effect  of  a  will  had  paid  to  persons  money  to  which  they  were 
not  entitled,  the  court  in  administering  the  estate  would  compel  a 
restitution  and  repayment.  This  argues  much  for  consistency  in 
the  Chancery  practice. 

VI.  Error  o^  Law  is  Not  Without  Remedy  in  England, 
Germany  or  France. 

The  irresistible  conclusion  arrived  at  after  a  careful  examina- 
tion of  the  cases  is  that  on  principle,  and  by  a  great  weight  of 
authority,  Bilhie  v.  Ltimley  ^^^  and  Brisbane  v.  Dacres,'^^*  do  not 
represent  the  true  doctrine  in  England  and  are  not  to  be  followed 
as  the  law  there  to-day.  One  may  not  be  able  to  lay  his  hand  on 
any  particular  case  in  which  the  reporter  has  expressly  stated 
that  it  overrules  the  doctrine  of  Lord  EUenborough  as  approved 
by  Sir  Vicary  Gibbs,  for  English  jurists  have  a  pride  in  their 
precedents  which  they  do  not  care  to  lower  by  boldly  setting  them 
aside ;  it  usually  is  more  convenient  to  go  around  them,  and  that  is 
what  has  been  done  here.  Lord  EUenborough  overturned  a  line 
of  precedents  running  back  two  hundred  years,  but  because  he 
did  not  tcnow  the  law.  Sir  Vicary  Gibbs  fell  into  the  same  error, 
not  knowing  that  Lord  EUenborough  had  recanted  his  doctrine, 
largely  because  it  was  the  practice  in  insurance  transactions  not 
to  return  money  that  had  been  paid  with  a  knowledge  of  the  facts. 

The  courts,  however,  have  recognized  the  injustice  of  the 
false  rule,  and  they  have  been  getting  away  from  it  almost  from 
the  date  of  its  utterance.  Learned  investigators,^*^  who  went 
deeply  into  the  cases  as  far  back  as  1840  and  1849,  were  abun- 
dantly satisfied  that  the  preponderance  of  authority  favored  relief, 
under  proper  circumstances,  when  error  of  law  had  been  com- 
mitted. Summarizing  the  decisions  down  to  1840,  The  American 
Jurist  said :  ^®® 

"We  think  it  will  be  found  that  in  most  if  not  all  of  the  cases, 
when  we  meet  with  the  strongest  language  against  granting  relief, 
there  was  no  sufficient  evidence  of  any  mistake  having  occurred 
or  else  there  were  other  controlling  circumstances,  going  of  them- 
selves to  settle  the  case,  so  that  even  if  those  same  courts  had 

"'  (1849)  II  Beav.  483.  '"'  (1802)  2  East    469. 

"•(1813)  5  Taunt.  143. 

""XXIII  Am.  Jur.  422;  Nisbit,  J.,  in  Culbreath  v.  Culbreath  (1849) 
7  Ga.,  64. 

"«  XXIII  Amer.  Jur.  422. 
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held  mistakes  of  law  to  be  remediable  under  proper  circumstances, 
and  if  the  pretended  mistake  had  been  proved  in  these  cases,  they 
would  have  decided  them  practically  as  they  did  decide  them. 
*  *  *  In  regard  to  the  decisions  on  the  other  side,  some  of 
them  were  put  expressly  upon  the  ground  of  mistake  and  many  of 
the  others,  if  we  correctly  apprehend  them,  were  actually  decided 
upon  that  ground,  and  without  such  mistake  the  decision  must 
have  been  the  other  way.  On  the  whole,  in  view  of  all  the  cases 
on  the  subject,  of  the  language  used  in  them,  and  the  circumstances 
under  which  it  was  used,  we  cannot  but  regard  the  actual  pre- 
ponderance of  authority  as  unequivocally  in  favor  of  the  doctrine 
that  mistakes  of  law  may  afford  good  cause  for  relief." 

Modern  English  decisions  materially  strengthen  this  view,  and 
add  to  the  weight  of  authority  in  favor  of  relief,  notwithstanding 
the  dicta  on  both  sides  of  the  question  and  the  contrary  views  of 
many  text  writers.  And  even  the  latter  are  almost  unanimous  in 
the  view  that  this  should  be  so,  on  principle. 

The  jurists  of  Germany  and  France  are  of  one  mind  that 
between  error  of  law  and  error  of  fact  there  should  be  no  distinc- 
tion and  have  accepted  the  rule  of  Vinnius,^^^  adopted  by  both 
D'Aguesseau  ^^*  and  Huber,^®®  that : 

"The  recovery  should  be  allowed  of  that  which  is  paid  under 
an  ignorance  of  law,  provided  there  is  not  any  natural  obligation." 

Lord  Mansfield's  rule  ^"^  is  but  the  same  idea  in  another  form : 

"Where  the  money  is  paid  under  a  mistake,  which  there  was 
no  ground  to  claim  in  conscience,  the  party  may  recover  it  back." 

This  is  the  true  doctrine.^**^ 

Law  being  the  rule  of  right,  the  perfection  of  reason,  com- 
manding what  is  useful  and  necessary,  forbidding  what  is  not, 
and  requiring  nothing  impossible,^"^  it  is  just  and  equitable  that 
error  of  law  should  not  be  without  a  remedy,  and  the  courts  of 
England  and  the  Continent  are  so  administering  it. 

CoRRY  Montague  Stadden. 

Washington,  D.  C. 

"'  Select  Questions,  Lib.   i,  c.  41,  p.   123.         '"^  Error  de  Droit  660. 
'"ad  Inst.  Lib.  3,  tit.  28;  and  ad  Dig.  Lib.  12,  tit.  6  and  Lib.  22,  tit.  6. 
*"Bize  V.  Dickason   (1786)    i   T.  R.  285. 
•"'VI  Albany  Law  Jour.   103.  ^"^  Coke,  Litt.  319,  b;  231,  b. 
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II. 

That  grants  of  power  in  a  constitution  are  not  to  be  construed 
by  the  same  rules  as  powers  of  attorney  or  trust  deeds  is  one  illus- 
tration of  the  principle  that,  while  the  rules  of  private  law  are 
full  of  suggestion  in  the  examination  of  analogous  situations  in 
public  law,  it  is  in  their  suggestion  that  they  are  valuable,  and  not 
because  they  can  be  transferred  as  binding  rules  from  the  one 
department  of  law  to  the  other.  It  is  necessary,  then,  to  seek 
elsewhere  than  in  the  private  law  doctrines  of  agency  and  trust 
deeds  for  the  principles  that  are  to  guide  us  in  interpreting  the 
grants  of  power  in  the  Constitution  of  the  United  States;  and  if 
we  do  so,  we  find  one  of  them  in  the  decision  of  Julliard  v.  Green- 
man  ^  that,  subject  to  the  prohibitions  of  the  Constitution,  the  pow- 
ers granted  in  the  United  States  Constitution  are  to  be  interpreted 
in  the  light  of  the  practice  of  civilized  nations.  Probably  the  best 
application  of  this  principle  is  to  be  found  in  the  famous  Insular 
Cases. 

Those  cases  held  that  the  United  States  could  hold  colonies — 
that  is,  dependencies  distinct  from  and  not  incorporated  in  the 
body  politic  of  the  United  States.  No  such  power  is  expressly 
granted  in  the  Constitution,  but  long  before  this  it  had  become  a 
well-settled  principle  of  constitutional  law  that  under  the  power 
to  make  treaties  and  to  carry  on  war,  the  United  States  had  the 
right  to  acquire  territory  and  to  govern  it.  The  point  of  difficulty 
was  as  to  whether  in  governing  territory  thus  acquired  the  United 
States  could  treat  it  as  distinct  and  apart  from  itself,  or  must  treat 
it  as  territory  ultimately  entitled  to  statehood,  as  almost  all  the 
territory  previously  acquired  had  been  treated.  If  the  United 
States  could  not  treat  it  as  distinct  from  itself,  the  only  way  in 
which  the  American  nation  could  help  in  the  work  of  spreading 
civilization  among  those  peoples  of  the  earth,  who  are  unsuited  by 
geographical  conditions  or  historical  antecedents  from  becoming 
integral  parts  of  the  United  States,  would  be  through  the  estab- 
lishment of  protectorates  such  as  the  Supreme  Court  had  already 
refused  to  interfere  with  in  the  case  of  Cuba.^ 

'  Part  I  appeared  in  VII  Couumhia  Law  Ri;vir.\v  3.57. 

'  (1884)    110  U.  S.  421.         'Necly  v.  Henkel  (lyoo)    180  U.  S.  109. 
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The  situation,  then,  reduced  itself  to  this :  The  United  States 
had  the  power  to  acquire  by  treaty  and  govern  territory.  Viewed 
in  the  light  of  the  practice  of  civilized  nations,  did  this  power 
include  the  power  to  hold  colonies?  If  so,  was  this  prohibited  by 
the  Constitution?  To  the  first  question  there  could  be  but  one 
answer.  The  most  highly  civilized  nations  in  all  time  have  held 
colonies.  If  they  had  not,  it  is  hard  to  see  how  civilization  could 
be  so  widespread  as  it  is  at  present ;  and  if  the  practice  should  be 
abandoned,  it  is  hard  to  see  how  civilization  is  to  become  world- 
wide in  the  future.  It  is  apparently  one  of  the  necessary  instru- 
ments in  the  extension  of  the  reign  of  law.  To  the  second  ques- 
tion the  answer  is  not  so  easy.  While  there  are  no  express  pro- 
hibitions in  the  Constitution  against  the  holding  of  colonies,  the 
Supreme  Court  has  always  held  that  there  are  certain  fundamental 
principles  underlying  all  free  governments,  and  especially  our  own, 
which,  although  not  clothed  in  express  language,  breathe  through 
the  provisions  of  the  Constitution  and  are  the  conditions  of  its 
very  existence.  It  seems  to  the  writer  that  it  was  on  the  ques- 
tion as  to  whether  one  of  these  fundamental  principles  of  our 
own  American  life  should  be  enforced  by  the  judiciary  or  not, 
that  the  decision  in  the  Insular  Cases  turned.  The  situation  was 
a  new  one  for  the  Supreme  Court  and  was  not  to  be  decided  by 
the  chance  remarks  of  previous  judges  in  situations  essentially 
different. 

In  his  dissenting  opinion  in  Dozvnes  v.  BidzvcU,  Chief  Justice 
Fuller  said  that  the  theory  of  the  majority  "substitutes  for  the 
present  system  of  republican  government  a  system  of  domination 
over  distant  provinces  in  the  exercise  of  unrestricted  power."  * 
Similarly  Justice  Harlan  wrote:  "The  idea  that  this  country 
may  acquire  territories  anywhere  upon  the  earth,  by  conquest  or 
treaty,  and  hold  them  as  mere  colonies  or  provinces — the  peo- 
ple inhabiting  them  to  enjoy  only  such  rights  as  Congress  chooses 
to  accord  to  them — is  wholly  inconsistent  with  the  spirit  and 
genius,  as  well  as  with  the  words  of  the  Constitution."  ^ 

The  idea  that  territory  could  be  held  for  an  indefinite  period 
without  a  great  part  of  the  express  guarantees  of  the  Constitu- 
tion, and  most  of  all  without  the  prospect  of  the  full  political  life 
of  statehood,  seemed  to  the  dissenting  justices  to  run  counter  to 
the  principles  that  had  characterized  American  political  life  from 
its    very    beginning.      That    taxation    without    representation    is 

•  (iQOo)    182  U.   S.  at  i7i-  '"  (1900)    182  U.  S.  at  380. 
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tyranny  had  been  the  rallying  cry  of  the  revolutionary  fathers,  and 
to  the  dissenting  justices  it  seemed  unlikely  that  the  constitutional 
fathers  could  have  so  soon  forgotten  the  lesson  of  the  revolution 
as  to  make  it  possible  under  the  Constitution  to  hold  distant 
dependencies  without  the  ultimate  prospect  of  full  representation 
in  Congress.  A  permanent  imperial  system  seemed  so  inconsistent 
with  American  republican  ideas  that  they  felt  it  incumbent  on  the 
judiciary  to  make  such  a  system  once  and  for  all  impossible. 

This  inconsistency  was  not  unperceived  by  the  majority.  Where 
they  differed  from  the  minority  was  in  placing  the  responsibility 
of  the  departure  from  the  old  ideas,  if  departure  there  should  be, 
entirely  on  the  political  departments.  To  them  it  was  a  political 
question  and  not  one  of  constitutional  law.  Justice  White  said : 
"Whilst  no  particular  provision  of  the  Constitution  is  referred  to, 
to  sustain  the  argument  that  it  is  impossible  to  acquire  territory 
by  treaty  without  immediate  and  absolute  incorporation,  it  is  said 
that  the  spirit  of  the  Constitution  excludes  the  conception  of  prop- 
erty or  dependencies  possessed  by  the  United  States,  and  which 
are  not  so  completely  incorporated  as  to  be  in  all  respects  part  of 
the  United  States ;  that  the  theory  upon  which  the  Constitution 
proceeds  is  that  of  confederated  and  independent  states,  and  that 
no  territory,  therefore,  can  be  acquired  which  does  not  contemplate 
statehood,  and  excludes  the  acquisition  of  any  territory  which  is 
not  in  a  position  to  be  treated  as  an  integral  part  of  the  United 
States.  But  this  reasoning  is  based  on  political,  and  not  judicial 
considerations.  Conceding  that  the  conception  upon  which  the 
Constitution  proceeds  is  that  no  territory,  as  a  general  rule,  should 
be  acquired  unless  the  territory  may  reasonably  be  expected  to  be 
worthy  of  statehood,  the  determination  of  when  such  blessing  is  to 
be  bestowed  is  wholly  a  political  question,  and  the  aid  of  the  judici- 
ary cannot  be  involved  to  usurp  political  discretion  in  order  to  save 
the  Constitution  from  imaginary  or  even  real  dangers.  The  Con- 
stitution may  not  be  saved  by  destroying  the  fundamental  limita- 
tions." « 

The  point  on  which  the  case  turned,  therefore,  was  as  to  which 
was  to  be  the  guardian  of  the  old  American  principle  that  a  people 
can  determine  their  own  interests  better  than  some  one  else  for 
them.  The  fundamental  character  of  this  principle  in  American 
life  made  the  decision  as  to  whether  it  should  become  a  principle 
of  constitutional  law  as  well,  of  the  most  vital  importance  in  deter- 

•  (1900)  182  U.  S.  at  311. 
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mining  the  nature  of  the  unwritten  prohibitions  which  the  courts 
are  to  place  on  the  exercise  of  power  by  the  political  departments. 
Who  can  question  that  if  the  Supreme  Court  had  taken  the  position 
of  the  dissenting  justices  in  the  time  of  Thomas  Jefferson  that  he 
would  have  considered  it  a  usurpation  of  political  power?  But  it 
does  not  seem  likely  that  the  court  of  which  Chief  Justice  Marshall 
was  the  chief  ornament  would  have  taken  such  a  position.  It  is  a 
pleasure  to  note  that  the  political  departments  have  not  been  found 
wanting  in  the  trust  that  was  left  with  them,  but  have  started  on 
the  path  of  preparing  the  Philippines  for  the  responsibilities  and 
privileges  of  ultimate  independent  government.  This  brings  us  to 
the  more  special  consideration  of  the  third  proposition  laid  down  in 
Julliard  v.  Greenman  that  political  questions  should  be  left  to  the 
political  departments. 

It  can  never  properly  be  lost  sight  of  that  it  is  the  function  of 
the  Legislature  to  make  the  laws,  of  the  executive  to  enforce  them 
and  of  the  judiciary  to  decide  cases  coming  under  them.  But  in  its 
decision  of  cases  the  judiciary  has  made  much  law  and  it  is  neces- 
sary to  indicate  in  a  general  way  when  this  law-making  is  political 
and  when  properly  judicial.  Political  questions  par  excellence  are 
those  which  are  the  subject  of  political  controversy.  The  most  im- 
portant of  these  have  been  constitutional,  but,  to  take  our  own  coun- 
try, hardly  less  important  have  been  questions  of  tariff,  of  cur- 
rency and  of  the  regulat'on  of  commerce.  If  the  law  on  these  ques- 
tions is  to  be  judge-made,  then,  if  we  are  to  have  representative 
government,  the  judges  must  be  made  responsible  to  the  electors 
and,  in  order  to  accomplish  this,  given  short  terms.  But  short 
terms  would  be  fatal  to  that  law-making  function  which  is  properly 
theirs. 

No  one  who  has  ever  given  careful  attention  to  the  decisions  of 
the  English  courts  can  help  being  struck  by  the  profound  grasp 
of  principle  and  the  freedom  of  handling  decided  cases  which  mark 
them.  They  exhibit  the  common  law  as  a  living  thing,  capable  of 
adaptation  to  new  conditions  and  yet  sufficiently  vitalized  by  prin- 
ciple to  constitute  a  true  legal  system.  This  grasp  of  principle,  if 
not  altogether  lacking,  is  much  less  characteristic  of  our  own 
courts.  Decided  departures  from  precedent  are  not  lacking,  but 
too  often  they  are  based  on  a  rule  of  thumb,  which  works  sufficiently 
well  for  the  case  in  hand  but  is  not  sufficiently  broad  to  be  of  much 
help  for  the  future.  As  a  result  the  tendency  of  our  law  is  to  be- 
come an  agglomeration  of  an  infinite  number  of  rules  of  thumb  or, 
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on  the  other  hand,  as  Lincoln  once  said,  the  last  guess  of  the 
Supreme  Court. 

There  are  many  reasons  for  this.  Perhaps  the  most  important 
is  that  we  have  at  least  as  many  independent  jurisdictions  as  we 
have  states,  while  in  England  there  is  but  one  jurisdiction.  Cases 
in  point  are  cited  from  other  states  based  on  premises  logically 
inconsistent  with  much  of  the  law  on  the  same  subject  in  the  state 
where  they  are  cited  and  yet  are  followed,  due  to  the  terrible  domi- 
nance of  the  decided  case.  History  is  perhaps  but  repeating  itself. 
The  strong  national  life  of  England  allowed  her  to  develop  a  vital 
system  of  law  while  the  local  courts  on  the  Continent  were  develop- 
ing merely  bodies  of  custom,  which  were  prevented  by  their  lack 
of  broad  principle  from  becoming  true  legal  systems. 

If  history  is  not  to  repeat  itself,  it  will  only  be  because  we  make 
the  most  of  those  factors  which  our  judges  may  have  in  common 
with  those  of  England — that  is,  long  judicial  terms  and  the  separa- 
tion of  politics  from  the  law.  Law  itself  is  such  an  all-embracing 
field  that  fortunate  indeed  is  he  who  masters  it.  Native  ability  and 
responsible  experience  in  other  lines  are  inadequate  to  produce  a 
great  judge.  Long  judicial  experience  is  also  necessary  and  this 
is  possible  only  through  long  judicial  terms.  But  as  already  pointed 
out,  these  are  impossible  if  judges  are  to  use  the  freedom  in  making 
constitutional  and  public  law  generally  that  is  so  desirable  in  private 
law.  The  terms  of  many  of  our  judges  are  too  short  already  and 
yet  agitation  is  not  wanting  to  still  further  shorten  them. 

This  agitation,  however,  has  been  caused  even  more  by  the 
alleged  assumption  of  executive  power  by  the  judiciary  than  by 
any  claims  of  their  encroachment  on  the  legfislature.  In  In  re  Debs  ' 
the  Supreme  Court  in  approving  the  grant  of  an  injunction  against 
strikers  chose  to  base  its  decision  not  only  on  the  ground  that  prop- 
erty was  threatened,  but  also  that  it  was  competent  for  the  executive 
to  invoke  the  aid  of  the  judiciary  to  remove  or  restrain  all  ob- 
structions upon  highways,  natural  or  artificial,  to  the  passage  of 
interstate  commerce  or  the  carrying  of  the  mail. 

In  the  course  of  his  opinion  in  that  case.  Justice  Brewer  had 
occasion  to  notice  the  argument  of  counsel  that  the  grant  of  the 
injunction  in  this  case  was  the  assumption  of  essentially  executive 
and  military  power  by  the  courts  of  chancery  and  in  reply  said: 
"It  may  be  true,  as  suggested,  that  in  the  excitement  of  passion 
a  mob  will  pay  little  heed  to  processes  issued  from  the  courts,  and 

'(1894)   158  U.  S.  at  564. 


THE   FUNCTION   OP    THE   JUDICIARY.  525 

it  may  be,  as  said  by  counsel  in  argument,  that  it  would  savor  some- 
what of  the  puerile  and  ridiculous  to  have  read  a  writ  of  injunction 
to  Lee's  army  during  the  late  civil  war.  It  is  doubtless  true  that 
inter  arme  leges  silent,  and  in  the  throes  of  rebellion  or  revolution 
the  processes  of  civil  courts  are  of  little  avail,  for  the  power  of  the 
courts  rests  on  the  general  support  of  the  people  and  their  recogni- 
tion of  the  fact  that  peaceful  remedies  are  the  true  resort  for  the 
correction  of  wrongs.  But  does  not  counsel's  argument  imply  too 
much  ?  Is  it  to  be  assumed  that  these  defendants  were  conducting 
a  rebellion  or  inaugurating  a  revolution,  and  that  they  and  their 
associates  were  thus  placing  themselves  beyond  the  reach  of  the 
civil  process  of  the  courts  ?"  *  Too  much  weight  must  not  be  given 
this  argument  ad  hominem,  but  as  far  as  general  principle  can  be 
drawn  from,  it  would  seem  to  be  that  the  executive  may  call  on 
the  judiciary  in  the  enforcement  of  law  and  order  as  long  as  the 
disturbance  does  not  amount  to  an  insurrection.  The  incorporation 
of  this  principle  into  our  law  would  be  a  wide  departure  from  prece- 
dent, and  even  more  so  from  the  point  of  view  of  the  individual's 
right  to  a  jury  trial  than  from  that  of  the  assumption  of  the  execu- 
tive function  of  the  enforcement  of  law  and  order.  It  is  unfor- 
tunate that  Justice  Brewer  felt  called  upon  to  give  expression  to  it 
as  the  facts  of  the  case  allowed  it  to  be  decided  as  it  was,  without 
substantial  departure  from  judicial  precedent. 

Perhaps  the  most  widespread  application  of  the  principle  that 
the  judiciary  is  to  leave  to  the  executive  the  enforcement  of  the 
law  is  that  formulated  in  Martin  v.  Mott,  that  "whenever  a  statute 
gives  a  discretionary  power  to  any  person,  to  be  exercised  by  him 
upon  his  own  opinion  of  certain  facts,  it  is  a  sound  rule  of  construc- 
tion that  the  statute  constitutes  him  the  sole  and  exclusive  judge 
of  the  existence  of  those  facts.""  If  the  courts  could  review  acts  of 
discretion,  whether  political  or,  more  properly,  administrative,  the 
independence  of  the  departments  would  be  a  mere  name. 

The  principle  that  it  is  the  function  of  the  judiciary  to  decide 
cases  finds  illustration  in  two  well-settled  rules,  that  it  is  not  their 
function  to  give  opinions  on  questions  of  law  to  the  political  depart- 
ments, nor  to  interfere  with  the  enforcement  of  laws  merely  because 
they  are  unconstitutional.  The  giving  of  advice  is  clearly  incidental 
to  the  action  to  be  taken  on  the  advice.  If  the  action  is  political 
the  giving  of  advice  with  regard  to  it  is  political  also.  The  second 
of  these  rules  was  emphasized  in  the  case  of  the  State  of  Georgia  v. 

'  (1894)  158  U.  S.  at  597-         •  (1827)    12  Wheaton  31. 


526  COLUMBIA    LAW   REVIEW. 

Stanton}^  In  that  case  the  State  of  Georgia  sought  to  prevent 
Secretary  Stanton  from  enforcing  the  Reconstruction  Acts  on  the 
ground  that  they  were  unconstitutional.  Justice  Nelson  in  deliver- 
ing the  opinion  of  the  Court  said : 

"In  looking  into  it,  it  will  be  seen  that  we  are  called  upon  to 
restrain  the  defendants,  who  represent  the  executive  authority  of 
the  government,  from  carrying  into  execution  certain  Acts  of  Con- 
gress, in?ismuch  as  such  execution  would  annul,  and  totally  abolish 
the  existing  State  Government  of  Georgia,  and  establish  another 
and  different  one  in  its  place;  in  other  words,  would  overthrow 
and  destroy  the  corporate  existence  of  the  State,  by  depriving  it  of 
all  the  means  and  instrumentalities  whereby  its  existence  might, 
and  otherwise  would  be  maintained.  *  *  *  That  these  matters, 
both  as  stated  in  the  body  of  the  bill,  and  in  the  prayers  for  relief, 
call  for  the  judgment  of  the  court  upon  political  questions,  and, 
upon  rights,  not  of  persons  or  property,  but  of  a  political  character, 
will  hardly  be  denied.  For  the  rights,  for  the  protection  of  which 
our  authority  is  invoked,  are  the  rights  of  sovereignty,  of  political 
jurisdiction,  of  government,  of  corporate  existence  as  a  State,  with 
all  its  constitutional  powers  and  privileges.  No  case  of  private 
rights  or  private  property  infringed,  or  in  danger  of  actual  or 
threatened  infringement,  is  presented  by  the  bill,  in  a  judicial  form, 
for  the  judgment  of  the  court."  ^^ 

Finally,  in  order  to  make  a  proper  case,  the  court  must  have 
jurisdiction  over  the  party  against  whom  the  relief  is  sought.  The 
courts  have  no  jurisdiction  over  the  sovereign  which  has  created 
them  except  in  so  far  as  it  shall  have  assumed  the  character  of  a 
private  individual.  It  may  be  sued  with  its  own  consent,  but 
beyond  this,  relief  against  it  must  be  brought  through  political  and 
not  judicial  channels.  Nor  have  the  courts  jurisdiction  over  for- 
eign sovereignties.  Relief  against  them  and  against  their  diplo- 
matic agents  must  be  sought  through  diplomacy,  and  questions 
which  it  is  incumbent  on  the  political  departments  in  either  of  these 
cases  to  decide  are  not  to  be  reviewed  by  the  courts,  even  though 
they  come  before  them  in  ordinary  judicial  proceedings.  Since  the 
eleventh  amendment  this  principle  has,  in  general,  been  extended 
to  the  States  of  the  Union,  and  the  Supreme  Court  "has  declined 
to  take  jurisdiction  of  suits  between  States  to  compel  the  perform- 
ance of  obligations  which,  if  the   States  had  been  independent 

"(1867)  6  Wallace  50.  "  (1867)  6  Wallace  at  76. 
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nations,  could  not  have  been  enforced  judicially,  but  only  through 
the  political  departments  of  their  governments."^^ 

The  same  principles  apply  between  the  departments  themselves. 
"The  Congress  is  the  legislative  department  of  the  government; 
the  President  is  the  executive  department.     Neither  can  be  re- 
strained in  its  action  by  the  judicial  department;  though  the  acts 
of  both,  when  performed,  are,  in  proper  cases,  subject  to  its  cog- 
nizance.   The  impropriety  of  such  interferences  will  be  clearly  seen 
upon  consideration  of  their  possible  consequences.    Suppose  the  bill 
filed  and  the  injunction  prayed  for  allowed.    If  the  President  refuse 
obedience,  it  is  needless  to  observe  that  the  court  is  without  power 
to  enforce  its  process.     If,  on  the  other  hand,  the  President  com- 
plies with  the  order  of  the  court  and  refuses  to  execute  the  Acts  of 
Congress,  is  it  not  clear  that  a  collision  may  occur  between  the 
executive  and  legislative  departments  of  the  Government?     May 
not  the  House  of  Representatives  impeach  the  President  for  such 
refusal?     And  in  that  case  could  this  court  interfere,  in  behalf  of 
the  President,  thus  endangered  by  compliance  with  its  mandate, 
and  restrain  by  injunction  the  Senate  of  the  United  States  from 
sitting  as  a  court  of  impeachment?    Would  the  strange  spectacle 
be  offered  to  the  public  world  of  an  attempt  by  this  court  to  arrest 
proceedings  in  that  court  ?    These  questions  answer  themselves."  ^^ 
This  article  may  fittingly  be  closed  with  the  following  words  of 
Justice  Woodbury  in  that  part  of  his  opinion  in  Luther  v.  Borden, 
in  which  he  concurred  with  the  majority  of  the  court:  "The  dis- 
puted rights  beneath  constitutions  already  made  are  to  be  gov- 
erned by  precedents,  by  sound  legal  principles,  by  positive  legis- 
lation, clear  contracts,  moral  duties,  and  fixed  rules ;  they  are  per  se 
questions  of  law,  and  are  well  suited  to  the  education  and  habits  of 
the  bench.    But  the  other  disputed  points  in  making  constitutions, 
depending  often,  as  before  shown,  on  policy,  inclination,  popular 
resolves,  and  popular  will,  and  arising  not  in  respect  to  private 
rights — not  what  is  meutn  and  tuum — but  in  relation  to  politics, 
they  belong  to  politics,  and  they  are  settled  by  political  tribunals, 
and  are  too  dear  to  a  people  bred  in  the  school  of  Sydney  and 
Russel  for  them  ever  to  entrust  their  final  decision  when  disputed 
to  a  class  of  men  who  are  so  far  removed  from  them  as  the  judici- 
ary, a  class,  also,  who  might  decide  them  erroneously  as  well  as 
right,  and  if  in  the  former  way,  the  consequences  might  not  be 

"Wisconsin  v.  Pelican  Ins.  Co.   (1887)   127  U.  S.  288. 
"State  of  Mississippi  v.  Johnson  (1866),  4  Wallace  at  500. 
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able  to  b€  averted  except  by  a  revolution,  while  a  wrong  decision 
by  a  political  forum  can  often  be  peacefully  corrected  by  new  elec- 
tions or  instructions  in  a  single  month.  And  if  the  people,  in  the 
distribution  of  powers  under  the  Constitution,  should  ever  think  of 
making  judges  supreme  arbiters  in  political  controversies,  when  not 
selected  by,  nor,  frequently,  amenable  to  them,  nor  at  liberty  to  fol- 
low such  various  considerations  in  their  judgments  as  belong  to 
mere  political  questions,  they  will  dethrone  themselves  and  lose  one 
of  their  own  invaluable  birthrights ;  building  up  in  this  way,  slowly, 
but  surely,  a  new  sovereign  power,  in  most  respects  irresponsible 
and  unchangeable  for  life,  and  one  more  dangerous,  in  theory  at 
least,  than  the  worst  elective  oligarchy  in  the  worst  of  time.  *  *  * 
So  the  judiciary,  by  its  mode  of  appointment,  long  duration  in 
office,  and  slight  accountability,  is  rather  fitted  to  check  legislative 
power  than  political,  and  enforce  what  the  political  authorities  have 
manifestly  ordained.  These  last  authorities  are,  by  their  pursuits, 
better  suited  to  make  rules ;  we  to  expound  and  enforce  them  after 
made."  " 

Percy  Bordwell. 
Columbia,  Missouri. 

'*  (1849)  7  Howard  52. 
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NOTES. 


State  Taxation  as  Affecting  Interstate  Commerce. — The  right  of 
states  of  the  Union  absolutely  to  exclude  foreign  corporations  from  their 
territory,  or  to  impose  such  conditions  as  they  may  see  fit  upon  their  admis- 
sion, is  well  settled.  Paul  v.  Virginia  (1868)  8  Wall.  168;  Bank  of  Augusta 
v.  Earle  (1839)  13  Pet.  519.  But  this  right  is  subject  to  the  limitation  that 
a  state  may  not  impose  any  regulation  upon  interstate  commerce.  The 
cases  of  Tel.  Co.  v.  Texas  (1881)  105  U.  S.  460  and  Leloup  v.  Port  of 
Mobile  (1888)  127  U.  S.  640,  overruling  Osborne  v.  Mobile  (1872)  16  Wall. 
479,  settled  the  law  that  a  state  could  not  levy  a  tax  upon  interstate  com- 
merce, as  taxation  is  a  form  of  regulation.  And  this  applies  not  only  to 
taxes  directly  but  also  indirectly  levied  on  interstate  commerce;  Robbins 
V.  Shelby  Taxing  Dist.  (1887)  120  U.  S.  489;  Brown  v.  State  of  Maryland 
(1827)  12  Wheat.  419;  as  by  a  tax  upon  agents  soliciting  orders  to  be 
shipped  from  another  state;  Walling  v.  Michigan  (1886)  116  U.  S.  446; 
Stockard  v.  Morgan  ( 1902)  185  U.  S.  27 ;  or  by  taxing  the  gross  receipts 
of  a  railroad,  which  are  derived  partially  from  interstate  commerce. 
Philadelphia  Steamship  Co.  v.  Pennsylvania  (1887)   122  U.  S.  326;  shaking, 
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although  not  expressly  overruling  State  Tax  on  Ry.  Gross  Receipts  (1872) 
15  Wall.  284;  Fargo  v.  Michigan  (1887)   121  U.  S.  230. 

Not  every  tax,   however,   which   imposes   a  burden  on   interstate   com- 
merce, is  invalid.    In  the  case  of  Western  Union  Tel.  Co.  v.  Taggart  (1896) 
163  U.   S.   I,  a  tax   was  laid  upon  the  property  within  the  state,   valued 
at  such  a  proportion  of  the  capital  stock  as  the  length  of  its  lines  within 
the  state  bore  to  the  total  length  of  its  lines,  deducting  the  value  of  the 
real  estate  held  by  the  company  within  the  state,  but  not  deducting  the 
value  of  its  franchises  granted  by  the  United  States.     In  Adams  Exp.  Co. 
v.   Ohio    (1897)    165  U.   S.   194,  a  tax  was  laid  upon  the  property  of  the 
company,   its  value  being  determined  by  a   consideration  of  the   value  of 
the  company's  stock.     Although  these  were  property  taxes,  yet  the  taxable 
value  of  the  property  was  determined  by  the  use  to  which  it  was  put,  which 
was    largely    its    employment    in    carrying    on    interstate    commerce.      The 
burden  of  the  tax  undoubtedly,  therefore,   fell  upon  interstate   commerce. 
See  Brie  Railroad  Co.  v.  Pennsylvania   (1895)    158  U.   S.  431;  Pullman's 
Car  Co.  v.  Pennsylvania  (1891)   141  U.  S.  18.    The  principle  of  these  cases 
was  carried  further  in  Postal  Tel.  Cable  Co.  v.  Adams  (1895)  155  U.  S.  688, 
where  a  tax,  in  form  a  privilege  tax,  but  regulated  in  amount  by  the  value 
of  the  company's  property,  determined  as  in  the  above  cases,  and  being  in 
lieu  of  taxes  levied  directly  upon  the  property,  was  sustained  as  in  sub- 
stance a  tax  on  the  property.     As  stated  by  Mr.  Chief  Justice  Fuller  on 
page  696  of  this  case,  such  a  tax  could  not  be  supported  in  addition  to 
ordinary  property  taxation ;  it  would  then  constitute  a  tax  upon  the  priv- 
ilege of  doing  business.    The  mere  form  of  the  statute  will,  therefore,  not 
be  decisive  as  to  the  validity  of  the  tax ;  the  other  tax  laws  of  the  state 
must  be  examined.    Two  limitations  on  the  power  to  assess  such  a  tax  fol- 
low from  its  nature.     The  amount  may  not  be  fixed  arbitrarily,  and  must 
not  exceed  the  amount  of  an  ordinary  property  tax;  Postal  Tel.  Cable  Co. 
V.  Adams,  supra;  Postal  Tel.  Co.   v.  Richmond    (1901)    99  Va.    102;   and 
non-payment  must  not  involve  a  forfeiture  of  the  right  to  do  business  within 
the    state,   but   the  tax   must   be   collectible   by    merely   ordinary  methods. 
Postal  Tel.  Co.  v.  Richmond,  supra;  Western  Union  Tel.  Co.  v.  Massachu- 
setts   (1888)    125  U.    S.  530.     But   subject  to  these   limitations,  the   cases, 
although  decided  by  divided  courts,  have  established  the  proposition  that, 
although  interstate  commerce  may  not  be  taxed  as  such,  yet  burdens  may 
be  laid  upon  it  by  state  taxation.     See  s  Columbia  Law  Review  298.    The 
distinction  between  the  two  lines  of  cases  seems  to  be  that  the  taxes  declared 
invalid  fall  directly  or  indirectly  on  interstate  commerce  as  such,  while  in 
the  cases  of  the  taxes  upheld,  the  burden  falls  only  incidentally  upon  it,  the 
tax  being  laid  directly  upon  some  other  subject.     Postal  Tel.  Cable  Co.  v. 
Adams,  supra,  696.    The  case  of  Maine  v.  Grand  Trunk  Ry.  Co.  (1891)  142 
U.  S.  217,  seems  impossible  to  reconcile  with  this  view.    A  tax  levied  upon 
the  gross  receipts  received  by  the  company  within  the  state,  was  upheld  on 
the  ground  that  the  state  might  tax  the  exercise  of  the  corporate  franchise 
within  its  jurisdiction.     This  case  would  seem  unsound  in  principle.     Beale, 
Foreign    Corps.    §  758.      It    is    certainly   not    in    accord    with    Philadelphia 
Steamship    Co.   v.   Pennsylvania,  supra,  and  Rattcrman  v.    Western    Union 
Tel.  Co.  (1888)  127  U.  S.  411- 
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The  constitutionality  of  license  fees  exacted  as  a  condition  precedent  to 
the  transaction  of  intrastate  business  by  a  corporation  engaged  also  in 
interstate  commerce  has  often  been  attacked.  New  York  State  v.  Roberts 
(1893)  171  U.  S.  658;  N.  C.  &  St.  L.  Ry.  Co.  v.  Alabama  City  (1901) 
134  Ala.  414;  United  States  Exp.  Co.  v.  Allen  (1889)  39  Fed.  712.  Where' 
such  a  fee  is  required,  it  must  appear  that  the  fee  is  exacted  only  for  the 
privilege  of  doing  intrastate  business  and  that  the  corporation  is  free  to 
withdraw  from  this  business  and  pursue  its  interstate  business  untramelled. 
Otherwise  the  statute  will  be  construed  as  a  veiled  attempt  to  tax  interstate 
commerce.  Pullman  Co.  v.  Adams  (1903)  189  U.  S.  420.  But  when  this  is 
established,  the  validity  of  such  a  tax  would  seem  undoubted,  even  though 
it  be  directed  to  be  paid  from  the  proceeds  of  interstate  commerce.  Allen 
V.  Pullman  Co.,  supra;  Pullman  Co.  v.  Adams,  supra.  This  principle  is 
well  illustrated  in  two  cases  recently  decided,  State  v.  Western  Union  Tel. 
Co.  (Kan.  1907)  90  Pac.  299,  and  State  v.  Pullman  Co.  (Kan.  1907)  90  Pac. 
319.  A  license  fee,  computed  upon  their  total  capital  stock,  was  required 
from  foreign  corporations  as  a  condition  precedent  to  their  doing  business 
within  the  state.  This  tax  was  declared  valid,  even  though  it  appeared  that 
if  intrastate  business  were  discontinued,  certain  offices  from  which  tele- 
grams were  sent  into  other  states  would  have  to  be  closed,  not  being  sup- 
ported by  the  interstate  business  alone.  As  no  support  is  due  to  interstate 
business  from  intrastate  business,  and  as  the  burden  imposed  upon  interstate 
commerce  was  merely  incidental,  the  decision  seems  to  be  sound,  and  the 
result  reached  better  than  the  contrary  holding  in  United  States  Exp.  Co.  v. 
Allen,  supra. 


The  Taxation  of  Intangible  Movables. — At  the  common  law  the  maxim 
that  movables  follow  the  person  was  applied  also  in  matters  of  taxation. 
Bullock  V.  Guilford  (1887)  59  Vt.  516.  But  with  the  increase  in  the 
importance  and  distribution  of  personalty,  the  jurisdictions  giving  protection 
to  a  non-resident's  property,  enacted  legislation  taxing  such  property.  Bos- 
ton Loan  Co.  v.  Boston  (1884)  137  Mass.  232\  6  Columbia  Law  Review  190. 
And  it  has  lately  been  declared  that  the  taxation  at  the  owner's  domicil 
of  tangible  personalty  existing  in  another  jurisdiction  was  in  contravention 
of  the  Fourteenth  Amendment.  Union,  etc.,  Co.  v.  Kentucky  (1905)  199 
U.  S.  194;  6  Columbia  Law  Review  190;  7  id.  309.  The  legislation  taxing 
a  non-resident's  tangible  property  was  followed  by  attempts  to  tax  his 
credits.  Such  acts  were  at  first  sustained  by  analogy  to  the  taxation  of  cor- 
poreal chattels  in  cases  where  the  credits  had  assumed  a  concrete  and 
tangible  form.  Bonds  and  deeds  at  common  law  were  considered  as  in 
themselves  property;  Blackstone  v.  Miller  (1903)  188  U.  S.  189,  206;  Beers 
V.  Shannon  (1878)  72)  N.  Y.  292,  299;  and  their  presence  was  deemed  suffi- 
cient to  justify  taxation.  People  v.  Ogdensburg  (1872)  48  N.  Y.  390;  Mis- 
souri V.  County  Court  (1871)  47  Mo.  594.  On  this  analogy  were  taxed, 
though  the  creditors  in  each  case  were  non-residents,  municipal  bonds, 
Western  Assurance  Co.  v.  Halliday  (1901)  no  Fed.  259,  mortgages  consid- 
ered as  realty,  Mumford  v.  Sewall  (1883)  11  Ore.  67,  notes  secured  by 
mortgages  on   lands  within   the  jurisdiction,  Poppleton   v.    Yamhill  County 
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(1890)  18  Ore.  377,  negotiable  bonds,  Walker  v.  Jack  (1898)  60  U.  S.  App. 
124,  and  promissory  notes.  Arosin  v.  London  etc.  Co.  (Minn.  1900)  83 
N.  W.  339;  contra,  Board  of  Commrs.  v.  Cutter  (1877)  3  Colo.  349; 
Lansborough  v.  County  Commrs.  (1881)  131  Mass.  424.  While  this  prin- 
ciple was  not  founded  in  reason,  it  led  to  another  development  which  proved 
more  acceptable  to  a  majority  of  the  courts.  Where  a  non-resident  left 
money  with  an  agent  to  invest  and  reinvest,  the  agent  was  regarded  as  the 
"trustee"  of  the  credits,  which  might,  therefore,  be  considered  as  having  their 
situs  with  the  agent;  Catlin  v.  Hull  (1849)  21  Vt.  152;  and  other  courts, 
disregarding  the  fiction  of  trusteeship,  declared  that  the  debts  had  been 
"localized,"  and  had  acquired  a  "business  situs."  Goldgart  v.  People  (1883) 
106  111.  25;  Billinghurst  v.  Spink  County  (1894)  5  S.  D.  84;  /n  re  Jefferson 
(1886)  35  Minn.  215;  Finch  v.  York  County  (1886)  19  Neb.  50;  Redmond 
V.  Commrs.  (1882)  87  N.  C.  122. 

Such  was  the  law  in  the  state  courts  when  at  last  the  United  States 
Supreme  Court  was  forced  to  take  cognizance  of  the  divergencies  from  the 
principle  that  intangible  movables,  at  least,  follow  the  person.  Liverpool 
etc.  Ins.  Co.  v.  Board  of  Assessors  (1892)  44  La.  Ann.  760;  People  v.  Park 
(1863)  23  Cal.  139;  State  v.  Ross  (N.  J.  1852)  3  Zab.  517.  This  principle 
it  had  maintained  in  State  Tax  on  Foreign  Held  Bonds  (1872)  15  Wall. 
300,  deciding  that  the  interest  owing  on  bonds  owned  by  a  non-resident 
but  secured  by  domestic  mortgages  had  no  situs  within  the  jurisdiction  for 
purposes  of  taxation,  and  this  was  stated  as  sheer  matter  of  law,  despite 
the  fact  that  economic  arguments  were  brought  to  bear  on  the  Court.  But 
lately,  in  Savings  and  Loan  Society  v.  Multnomah  County  (1898)  169  U.  S. 
421,  it  has  held,  yielding  to  the  tendency  evidenced  by  state  legislation  and 
decisions,  that  a  mortgage  securing  a  foreign-held  bond  is  taxable  within 
the  jurisdiction  as  realty.  Furthermore,  it  followed  the  theory  of  taxation 
based  upon  the  existence  of  concrete  and  tangible  forms  within  the  juris- 
diction; New  Orleans  v.  Stempel  (1900)  175  U.  S.  309;  Scottish  etc.  Ins. 
Co.  V.  Bowland  (1904)  196  U.  S.  611;  while  the  theory  that  debts  are 
"localized"  in  the  custody  of  an  agent  was  also  adopted.  BHstol  v.  Wash- 
ington County  (1900)  177  U.  S.  133.  The  Supreme  Court  thus  availed 
itself  of  the  rough  classification  attempted  by  the  state  courts ;  but  in  two 
recent  cases  it  was  compelled  further  to  define  the  constitutional  limits  of 
taxation.  A  foreign  insurance  company  doing  business  in  Louisiana  loaned 
money  to  its  insured,  taking  the  policies  as  collateral.  These  loans  were 
recommended  by  a  resident  agent,  but  required  approval  from  the  Home 
Office  from  which  a  check  was  issued,  and  to  which  the  borrowers'  notes 
and  policies  were  sent,  so  that  these  concrete  evidences  of  indebtedness  were 
only  momentarily  in  Louisiana.  Notwithstanding  this,  it  was  held  that  a 
tax  by  that  state  as  for  "credits,  money  loaned,  and  bills  receivable"  would 
be  sustained.  Metropolitan  Life  Ins.  Co.  v.  New  Orleans  (1907)  205  U.  S. 
395.  In  a  slightly  later  case,  notes  given  by  residents  of  Ohio  to  a  resident 
of  New  York  were  held  by  the  latter's  agent  in  Indiana.  It  was  held  that 
the  mere  presence  of  the  notes  within  that  state  did  not  bring  them  within 
its    jurisdiction    for    purposes    of    taxation.      Buck    v.    Beach    (1907)    206 

U.  S.  392. 

Buck  V.  Btacb,  supra,  disposes  finally   (except  with  regard  to  municipal 
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bonds)  of  the  doctrine,  apparently  still  countenanced  as  a  concurrent  theory 
of  taxation  in  Board  of  Assessors  v.  Comptoir  National  (1903)  191  U.  S. 
388,  that  the  presence  of  concrete  evidences  of  a  debt  justifies  the  exercise 
of  the  power  of  taxation  thereover.  Metropolitan  Life  Ins.  Co.  v.  New 
Orleans,  supra,  however,  sets  up  another  test,  which,  since  Buck  v.  Beach, 
supra,  must  be  regarded  as  the  only  one:  that  where  the  credits  are  ac- 
quired, not  collaterally  in  the  course  of  business  carried  on  in  other  states, 
but  their  acquisition  constitutes  the  business  itself  carried  on  within  the 
state,  then  they  are  taxable  where  this  business  is  carried  on.  To  this  may, 
perhaps,  fairly  be  added  that  where  debts  are  owned  collaterally  to  carry- 
ing on  a  business  from  within  the  jurisdiction,  they  are  also  taxable  where 
the  business  is  carried  on,  though  by  a  non-resident.  Cf.  Adams  Express 
Co.  V.  Ohio  (1897)  166  U.  S.  185,  223. 

The  case  last  cited  clearly  shows  the  change  in  the  attitude  of  the 
Supreme  Court  since  State  Tax  on  Foreign  Held  Bonds,  supra,  as  the 
reasons  compelling  the  decision  in  the  later  case  were  frankly  economic  or 
political.  With  forces  of  the  latter  kind  actuating  the  adjudications,  it  is 
impossible  at  present  to  hope  for  a  consistent  legal  theory  from  the  activi- 
ties of  the  national  courts.  The  drift  of  the  decisions  as  shown  by  Metro- 
politan Life  Ins.  Co.  v.  New  Orleans,  supra,  seems  to  be  toward  permitting 
credits  to  be  taxed  where  they  can  be  most  easily  ascertained,  provided  the 
taxing  jurisdiction  oflers  a  substantial  meed  of  protection  as  a  consideration 
for  the  tax.  And  whether  the  doctrine  of  Metropolitan  Life  Ins.  Co.  v. 
New  Orleans,  supra,  is  or  is  not  to  be  regarded  as  the  final  test  which  all 
future  taxing  acts  are  to  endure,  it  is  plain  that  the  avoidance  of  double 
taxation  of  intangibles  cannot  be  arrived  at,  as  in  the  case  of  tangibles, 
through  the  decisions  of  the  Supreme  Court,  because  of  its  precedents 
taxing  intangibles  at  the  domicil  of  their  owner.  Buck  v.  Beach,  supra,  401 ; 
Kirtland  v.  Hotchkiss  (1879)  100  U.  S.  491.  It  can  at  best  only  restrain 
the  extravagant  actions  of  state  legislatures  as  in  Buck  v.  Beach,  supra;  cf. 
S  Columbia  Law  Review  50;  and  protection  from  unjust  double  taxation 
must  be  found  as  heretofore  in  the  generous  interpretation  of  state  statutes 
by  the  courts  of  the  states  themselves.  People  ex  rel.  Jefferson  v.  Smith 
(1882)  88  N.  Y.  576;  Wilcox  v.  Ellis  (1875)  14  Kan.  588;  Poppleton  v.  Yam- 
hill Countyj  supra. 


Modern  Deveudpments  of  the  Jurisdiction  of  Equity. — The  principle, 
followed  so  long  by  courts  of  equity,  that  Chancery  interferes  only  to  pro- 
tect rights  of  property,  has  recently  lost  much  of  its  vigor  because  the 
courts,  though  often  professing  allegiance  to  the  ryle,  have  stretched  the 
term  "property"  almost  beyond  recognition  in  the  effort  to  do  justice  in  the 
constantly  arising  situations  where  personal  and  political  rights  demand 
adequate  protection.  Accordingly,  the  injunctive  method  of  abating  nui- 
sances, originally  designed  to  prevent  injuries  to  property,  has  been  used 
where  what  was  actually  protected  was  the  individual's  personal  comfort, 
Soltau  V.  DeHeld  (1851)  2  Sim.  N.  S.  I33,  health,  Dennis  v.  Eckhardt  (Pa. 
1862)  3  Grant  Cas.  390,  or  safety,  McKillopp  v.  Taylor  (1874)  25  N.  J. 
Eq.  139.  For  the  nature  of  rights  in  a  dead  body,  in  which  there  is  no 
purely  proprietary  right,  see  5  Columbia  Law  Review  543,  the  vague  terra 
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"quasi-property"  has  been  suggested,  so  that  equity  might  take  jurisdiction 
in  situations  of  peculiar  emergency.     Pierce  v.  Proprietors  (1872)    10  R.  I. 
227.     The  writer  of  private  letters  has  been  held  to  possess  a  property  in 
them  sufficient  to  prevent  their  unauthorized  publication.     Woolsey  v.  Judd 
(N.  Y.  1885)   4  Duer  379.     Even  the  right  of  privacy  has  been  termed  a 
proprietary  right  in  order  that  it  might  safely  receive  equitable  protection. 
Edison  v.  Edison  Polyform  Co.    (N.  J.   1907)   67  Atl.  392;  cf.  Roberson  v. 
Rochester  Folding  Box  Co.  (1901)  171  N.  Y.  540,  564  (dissenting  opinion)  ; 
Schuyler  v.  Curtis   (1895)    147  N.  Y.  434,  453   (dissenting  opinion).     Em- 
boldened by  the  tendency  to  resort  to  this  fiction,  courts  have  occasionally 
ventured  to  repudiate  proprietary  right  as  the  sole  criterion  of  equitable 
intervention,  and  to  extend  the  jurisdiction  when  a  situation  of  exceptional 
force  seemed  to  demand  it.    Marks  v.  Jaffa  (N.  Y.  1893)  6  Misc.  290,  since 
overruled  (right  of  privacy)  ;  Pavesich  v.  Life  Ins.  Co.  (1904)   (dictum,  be- 
cause suit  was  at  law).    And  the  decisions  of  In  Re  Debs  (1894)   158  U.  S. 
564,  and  People  v.  Tool  (Colo.  1905)  86  Pac.  224,  have  established  the  use 
of  the  injunction  as  an  aid  to  the  federal  and  state  governments  without 
further  need  of  a  fiction.     7  Columbia  Law  Review  357.     The  candor  of 
these  isolated  decisions  and  the  caution  of  the  others  have  left  the  law 
in  an  unsettled  condition.     The  attitude  taken  by  the  Court  of  Errors  and 
Appeals  of  New  Jersey  in  two  recent  decisions  is  not,  therefore,  surprising, 
for  while  ostensibly  adhering  to  the  old  fiction,  it  expressed  its  sympathy 
with  the  new  and  liberal  interpretation  of  Equity's  power.     Cf.  In  Re  Debs, 
supra.    In  one  case  the  wife  of  the  aged  and  sickly  plaintiff,  John  Vander- 
bilt,  committed  adultery  with  a  third  party,  by  whom  she  had  a  child.     She 
gave  it  her  husband's  name,  and  by  means  of  fraudulent  misrepresentations 
induced  the  attending  physician  to  certify  that  the  plaintiff  was  its  father. 
This  birth  certificate  was  by  the  laws  of  the  state  evidential  to  prove  the 
paternity  of  the  child ;  and  if,  after  the  plaintiff's  death,  such  evidence  should 
remain   uncontroverted,   the    child    would    inherit    considerable    real    estate 
under  the  terms  of  a  New  York  trust  in  which  the  plaintiff  had  a  vested 
remainder.     The  plaintiff  asked   for  a   decree  cancelling   so   much   of  the 
certificate  as  was  false,  and  enjoining  its  use  as  evidence.     In  the  other  suit 
John's  brother  Oliver,  whose  contingent  remainder  in  the  same  trust  estate 
would  be  lost  should  the  child  be  held  to  be  John's  son,  alleged  the  same 
facts  and  sought  a  similar  decree.    In  both  cases  the  court,  by  Dill,  J.,  ably 
vindicated  the  jurisdiction  of  Chancery  to  grant  full  relief.     Vanderbilt  v. 
Mitchell   (N.  J.   1907)   67  Atl.  97,  103,  reversing  63  Atl.   1106,   1107.     The 
points  actually  decided  were  expressly  limited  to  two:   (i)   The  court  had 
power  to  cancel  so  much  of  the  certificate  as  was  false.     (2)  The  plaintiffs' 
property   rights   were  threatened  to   such  a   degree  as   to   entitle  them  to 
injunctions.     That  they  were  so  threatened  is  clear.     The  risk  which  John 
ran  of  liability  to  support  the  child  was  itself  enough  to  ground  an  injunc- 
tion.    Routh  v.   Webster   (1847)    10  Beav.  561,  semble;   Walter  v.  Ashton 
h.  R.  [1902]  2  Ch.  282,  semble.     Coupled  with  this  were  the  unwarranted 
use  of  his  name,  Brown  Chemical  Co.  v.  Meyer  (1890)   139  U.  S.  540,  544, 
which  might  expose  him  to  liability,  Walter  v.  Ashton,  supra,  and  the  risk  of 
litigation  after  his  death,  which  might  invalidate  his  will  should  he  leave 
more  than  half  his  estate  to  charity,  see  N.  Y.  R.  S.  looi,  "Wills"  §  25,  thus- 
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imperilling  a  property  right,  the  testator's  jus  disponcndi.  O'Neill  v.  Sv- 
prime  Council  (1904)  70  N.  J.  L.  411.  Oliver's  contingent  remainder  was 
jeopardized,  which  gave  him  a  standing.  Bewick  v.  Whitfield  (1734)  3  P. 
Wms.  268  n. ;  University  v.  Tucker  (1888)   31  W.  Va.  621. 

The  cancellation  decreed  in  the  principal  cases  raises  a  novel  point 
because  of  the  evidentiary  character  given  the  certificate.  Courts  of  equity 
have  inherent  power  to  "correct  mistakes  and  wrong  in  both  judicial  and 
executive  action,  however  solemn  the  form  which  the  result  of  that  action 
may  assume,  when  it  invades  private  rights."  Johnson  v.  Towsley  (1871)  13 
Wall.  72.  This  doctrine  has  been  applied  to  cancel  fraudulent  judgments, 
Harris  v.  Cornell  (1875)  80  111.  54;  Doughty  v.  Doughty  (1876)  27  N.  J. 
Eq.  315,  awards,  Emerson  v.  Udall  (1841)  13  Vt.  477,  patents  and  other 
public  records;  Garland  v.  Wynn  (U.  S.  1857)  20  How.  6;  Lytle  v.  Arkan- 
sas (U.  S.  1859)  22  How.  193;  and  in  a  recent  New  York  case,  Randozso 
v.  Roppolo  (1906)  105  N.  Y.  Supp.  481,  the  court  effected  a  virtual  cancella- 
tion of  a  marriage  certificate  obtained  by  fraud,  by  enjoining  the  defendant 
from  claiming  under  the  certificate  and  ordering  a  reference  to  the  decree 
endorsed  upon  it.  There  are  no  exact  precedents  for  either  this  case  or 
Vanderbilt  v.  Mitchell;  but  in  view  of  the  opportunities  which  the  evident- 
iary character  of  marriage  and  birth  certificates  offer  for  fraud,  and  of  the 
frequent  cancellation  of  other  official  records,  the  doctrine  of  the  principal 
cases  is  a  justifiable  application  of  old  principles  to  a  new  situation.  As 
the  New  Jersey  statute  provided  for  no  correction  of  the  record,  it  seems 
at  least  a  plausible  construction  of  this  and  of  the  merely  directory  statute 
of  New  York,  H  Birdseye  R.  S.  Health  Law  Sec.  22,  p.  2810;  L.  1904,  ch. 
392,  that  the  legislative  intention  was  not  to  rob  the  court  of  its  inherent 
power  of  correction.  Nor  should  the  conceded  impossibility  of  cancelling 
the  whole  record  (since  a  child  was  in  fact  born)  prevent  the  cancellation 
of  the  false  part.  It  is  for  the  correction  of  errors  that  the  jurisdiction 
exists ;  and  if  this  can  be  accomplished  without  destroying  the  whole  record, 
such  a  situation  would  seem  favorable  for  relief. 

Besides  the  points  actually  decided,  however,  the  court  made  it  plain 
"that  if  it  appeared  in  this  case  that  only  the  complainant's  status  and  per- 
sonal rights  were  thus  threatened,"  it  would  "hold,  and  without  hesitation, 
that  an  individual  has  rights,  other  than  property  rights,  which  he  can 
enforce  in  a  court  of  equity,"  and  would  "declare  that  the  complainant  was 
entitled  to  a  decree  establishing  the  truth  as  to  the  paternity  of  the  child." 
These  dicta  emphasize  the  liberal  interpretation  which  the  New  Jersey  courts 
have  put  upon  their  chancery  jurisdiction,  and  setem  to  advance  into  a  fresh 
field,  the  control  of  equity  over  personal  status.  Yet  in  America  it  is 
usually  held  that  where  a  marriage  is  tainted  with  fraud  or  duress,  equity 
preserves  its  inherent  power  to  annul  contracts  on  such  grounds,  and  may 
declare  the  marriage  null  and  void.  Ferlat  v.  Gonjon  (N.  Y.  1825)  i  Hopk. 
Ch.  478;  Keyes  v.  Keyes  (1851)  22  N.  H.  553;  Carris  v.  C arris  (1873)  24 
N.  J.  Eq.  516.  The  refusal  of  the  English  Chancery  to  interfere  in  such 
cases  has  been  attributed  to  the  presence  of  other  competent  tribunals  rather 
than  to  lack  of  jurisdiction.  GritHn  v.  GriMn  (1872)  47  N.  Y.  134,  138;  but 
see  Moss  v.  Moss  L.  R.  [1897]  Prob.  263.  In  this  country  courts  of  equity 
have,  even  in  the  absence  of  fraud,  rendered  decrees  of  nullity  in  the  cases- 
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of  marriages  of  lunatics,  Waymire  v.  Jetmore  (1872)  22  Ohio  St.  271;  True 
V.  Ranney  (1850)  21  N.  H.  52,  and  marriages  made  in  jest,  McClurg  v. 
Terry  (1870)  21  N.  J.  Eq.  225;  though  they  have  refused  to  annul  mar- 
riages for  impotence,  Anonymous  (1873)  24  N.  J.  Eq.  19,  and  cruelty. 
Perry  v.  Perry  (N.  Y.  1831)  2  Paige  Ch.  501.  Occasionally  they  have 
assumed  power,  independently  of  statute,  to  grant  divorces.  Cast  v.  Cast 
(1873)  I  Utah  112;  Rose  v.  Rose  (1849)  9  Ark.  507  (dictum)  ;  Stebbens  v. 
Anthony  (1880)  5  Colo.  348  (dictum)  ;  and  when,  in  the  course  of  a  bill 
for  an  accounting,  it  became  necessary  to  determine  the  validity  of  a  mar- 
riage and  the  legitimacy  of  children,  the  jurisdiction  to  do  so  was  upheld. 
Fornshill  v.  Murray  (Md.  1828)  i  Bland's  Ch.  479.  Consequently,  although 
it  is  true,  broadly  speaking,  that  the  remedies  of  establishing  and  destroying 
personal  status  did  not  belong  to  the  original  jurisdiction  of  Chancery,  i 
Pom.  Eq.  Jur.  §  112,  p.  123,  some  slender  framework  of  authority  surely 
does  exist  for  an  expansion  of  Equity's  powers  in  this  direction.  There 
seems  no  good  reason  why,  having  virtually  exploded  the  property  rights 
theory,  courts  of  equity  should  not  proceed,  in  the  exercise  of  proper  cau- 
tion, to  avoid  conflict  with  criminal  laws  and  constitutions,  and  interfer- 
ence with  the  other  departments  of  the  government,  to  extend  relief  in  each 
successive  situation  in  which,  through  inadequacy  of  other  remedy,  the  per- 
sonal, civil  or  political  rights  of  states  or  individuals  are  menaced  with 
invasion.  The  principal  cases  are  significant  as  indicating  a  strong  tendency 
towards  such  a  conception  of  Equity's  powers. 


Assignability  of  "Easements  in  Gross." — At  common  law  the  owner 
in  fee  siitiple  of  land  had  no  power  to  grant  a  right  in  his  land  in  the 
nature  of  an  easement  to  another  person  unless  the  latter  owned  land  in 
the  immediate  vicinity  to  which  the  right  could  become  appurtenant.  No 
estate  or  interest  of  such  a  character  could  be  created  which  was  assignable 
by  the  grantee.  Rangcley  v.  Midland  R.  R.  (1869)  L.  R.  3  Ch.  App.  306; 
Ackroyd  v.  Smith  (1850)  10  C.  B.  164.  The  limitation  upon  the  power  of 
the  owner  of  land  to  dispose  of  such  rights  arises  from  the  policy  of  the 
law  against  the  creation  of  new  and  unusual  estates  in,  and  burdens  upon, 
land.  Keppel  v.  Bailey  (1834)  2  Myl.  &  K.  517.  This  doctrine  has  been 
generally  followed  in  the  United  States,  and  an  "easement  in  gross"  may 
not  be  assigned  even  though  the  clear  intention  of  the  parties  is  that  it 
should  pass.  Fisher  v.  Fair  (1890)  34  S.  C.  203;  Boatman  v.  Lalslcy  (1873) 
23  Oh.  St.  614;  Cadwaldder  v.  Bailey  (1893)  17  R.  I.  495;  Garrison  v.  Rudd 
(1858)  19  111.  558;  Hall  V.  Armstrong  (1886)  2,2,  Conn.  554.  555.  The  policy 
-of  the  law,  however,  does  not  extend  to  a  general  discouragement  of  all 
rights  in  alieno  solo,  and  easements  will  not  be  presumed  to  be  in  gross, 
therefore,  if  they  can  fairly  he  construed  to  be  appurtenant.  Taylor  v. 
Dyches  (1882)  69  Ga.  455;  Sauxay  v.  Hunger  (1873)  42  Ind.  44;  French  v. 
Williams  (1886)  82  Va.  462;  Horner  v.  Keene  (1899)  177  111.  390;  Mc- 
Mdluni  v.  Williams  (1885)  79  Ala.  288;  Hopper  v.  Barnes  (1895)  113  Cal. 
636.  In  Massachusetts,  the  doctrine  of  Ackroyd  v.  Smith,  supra,  as  repre- 
sentative of  the  existing  English  law,  has  apparently  been  repudiated,  and 
""easements  in  gross"  may  be  assigned.     Goodrich  v.  Burbank    (1866)    12 
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Allen  459;  AmidoH  v.  Harris  (1876)  113  Mass.  59.  It  has  been  denied  that 
these  cases  establish  this  doctrine,  14  L.  R.  A.  335,  n,  the  argument  being 
that  since  the  right  granted  in  both  cases  was  to  take  water  from  a  spring, 
there  existed  a  profit  a  prendre  and  not  a  mere  easement.  If  this  were  so, 
the  contention  is  clearly  correct  for  it  is  universally  recognized  that  profits 
in  gross  may  be  assigned.  Welcome  v.  Upton  (1840)  6  M.  &  W.  535;  Mus- 
kett  V.  Hill  (1839)  5  Bing.  N.  C.  694;  Post  v.  Pearsall  (1839)  22  Wend. 
425,  semble ;  Tinicum  Fishing  Co.  v.  Carter  (1869)  61  Pa.  St.  21.  But  this 
argument  is  open  to  two  objections;  first,  the  right  to  take  spring  water 
was  not  a  profit  at  common  law ;  Race  v.  M-^ard  (1855)  4  E.  &  B.  702;  Man- 
ning V.  Wasdale  (1836)  5  A.  &  E.  758;  secondly,  while  the  Massachusetts 
courts  in  their  opinions  dwelled  upon  the  fact  that  the  water  was  "taken" 
or  "sold,"  nevertheless  they  seemed  squarely  to  hold  that  the  "casements" 
were  in  gross  and  assignable  and  it  hardly  seem  justifiable  to  explain  the 
decisions  on  the  ground  of  the  loose  use  of  the  term  "easement."  The  Mas- 
sachusetts holding  has  been  followed  in  Wisconsin,  Poidl  v.  Mocklcy  (1875) 
33  Wis.  482,  while  the  same  result  has  been  reached  in  California  by  statute. 
Cal.  Civ.  Code,  §§  654,  802,  1044.  Fudickar  v.  East  Riverside  (1895)  109  Cal. 
29.  In  New  York  the  common  law  rule  is  usually  followed,  but  Earl,  J.,  in 
Mayor  etc.  of  New  York  v.  Law  (1891)  125  N.  Y.  380  recognized  an  ease- 
ment in  gross,  the  basis  for  the  exception  to  the  general  rule  not  appearing 
clearly,  however,  in  the  decision.  The  right  granted  in  this  case  resulted 
in  the  collection  by  the  grantee  of  wharfage,  and  hence  the  case,  on  its  facts, 
is  somewhat  analogous  to  Goodrich  v.  Burbank,  supra,  and  Amidon  v» 
Harris,  supra.  In  Illinois  a  right  of  way  incident  to  a  right  to  post  adver- 
tising signs  on  a  fence  has  been  held  to  be  an  easement  in  gross.  IVilloughby 
V.  Lawrence  (1886)   116  111.  11. 

Any  departure  from  the  old  rule  might  naturally  be  first  expected  in 
equity.  In  a  recent  case  in  New  Jersey  an  owner  of  land  had  granted  by  are 
instrument  under  seal  a  right  to  an  oil  company  to  lay  pipes  through  his 
land.  The  court  held  that  the  right  was  not  an  ordinary  easement,  was 
"something  more  than  a  license,"  and  was  an  estate  and  interest  in  the  land 
which  was  assignable  by  the  grantee  and  irrevocable  by  the  grantor.  Stand- 
ard Oil  Co.  V.  Buchi  (N.  J.  Eq.  1907)  66  Atl.  427.  The  decision  marks  a 
new  step  in  this  jurisdiction  and  was  only  arrived  at  by  distinguishing  a 
number  of  previous  cases.  In  England  itself,  the  case  of  Rymer  v.  Mcllroy 
L.  R.  [1897]  I  Ch.  528  is  significant  in  this  connection.  A  grant  of  a  way 
was  upheld,  although  the  interest  held  by  the  grantee  was  only  a  tenancy 
from  year  to  year.  Subsequently  he  acquired  the  fee  and  the  court  held 
the  way  still  continued.  The  decision  cannot  \)e  explained  on  the  ground 
of  a  license  coupled  with  an  interest,  as  that  in  IVilloughby  v.  Lawrence,, 
supra,  might  be,  for  the  grantee  had  no  interest  in  the  servient  tenement. 
The  way  could  not  have  become  appurtenant  when  the  grantee  acquired 
the  fee  because  this  would  have  made  the  grant  of  the  way  operate  in 
future.  Nor  could  it  have  been  appurtenant  when  granted,  for  a  leasehold 
estate  could  not  serve  as  a  dominant  tenement.  The  logical  deduction 
from  the  decision,  therefore,  is  that  an  easement  in  gross  was  granted.  The 
court  did  not  rest  it  on  this  ground,  however,  and  it  is  doubtful  if  it  would 
have   permitted  an  assignability  of  the  right,  but  the  case   is  valuable  as 
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showing  the  occasional  tendency  of  equity  to  slight  the  common  law  rule. 
This  review  of  the  modem  cases  shows  a  still  strong  adherence  to  the  old 
principles,  with  a  departure  from  them  in  but  few  jurisdictions. 

In  those  jurisdictions  following  Rerich  v.  Kern  (Pa.  1826)  14  S.  &  R. 
267;  see  4  Columbia  Law  Review  381 ;  6  id.  280,  471,  the  same  or  a  similar 
result  would  probably  be  reached  as  that  arrived  at  in  the  principal  case  as 
regards  the  irrevocability  of  the  right  granted,  provided  the  grantee  had 
acted  upon  the  grant.  For  the  deed,  construed  as  conveying  no  estate, 
would  at  least  create  a  license.  This  being  so,  the  building  of  the  pipe  line 
would  render  it  irrevocable  by  Rerich  v.  Kern,  supra,  and  at  the  same  time 
by  its  connection  with  the  grantee's  oil  refinery  cause  the  latter  to  become 
the  dominant  tenement.  All  the  necessary  elements  would  thus  be  present. 
Cady  V.  Springfield  etc.  Co.  (1892)  134  N.  Y.  118;  Perrin  v.  Garfield 
(1864)  37  Vt.  304. 


Director's  Securing  Renewal  oe  Lease  of  Premises  Occupied  by  his 
Corporation. — ^It  is  a  familiar  doctrine  of  equity  that  a  fiduciary  will  be 
rigorously  prevented  from  making  any  personal  profit  out  of  his  trust. 
Where  a  trustee,  acting  as  such,  contracts  with  himself  as  an  individual,  the 
transaction  is  voidable  without  proof  of  fraud  in  fact.  Greenlaw  v.  King 
(1840)  9  L.  J.  Eq.  (N.  S.)  377;  s.  c.  10  id.  129;  Michoud  v.  Girod  (U.  S. 
1846)  4  How.  503.  While  very  many  of  the  cases  hold  that  such  is  the 
case  where  an  interested  corporation  director  represents  the  corporation  in 
making  an  agreement  with  himself,  Parker  v.  Nickerson  (1873)  112  Mass. 
195,  there  is  a  great  conflict  in  the  cases  where  he  alone  does  not  act  for 
it,  some  courts  applying  the  rule  if  the  contracting  director  is  necessary 
to  a  quorum  in  the  board,  Butts  v.  Wood  (1867)  37  N.  Y.  317,  or  necessary 
to  a  majority  vote,  Bennett  v.  St.  Louis  &c.  Co.  (1885)  19  Mo.  App.  349, 
others  not  applying  it  if  the  contract  is  carried  by  a  disinterested  majority, 
Buell  V.  Buckingham  &  Co.  (1864)  16  Iowa  284;  Leavitt  v.  Oxford  & 
Geneva  S.  M.  Co.  (1883)  3  Utah  265,  and  still  others  disregarding  such 
facts  entirely.  European  &c.  R.  Co.  v.  Poor  (1871)  59  Me.  277.  It  is 
immaterial  whether  the  trustee  is  one  for  a  specific  purpose,  as  to  sell,  or 
for  a  general  purpose,  as  a  managing  partner  or  corporation  director. 

The  same  duty  rests  upon  the  trustee  in  dealings  with  third  parties,  when 
he  acts  within  the  general  field  of  his  trust  duty.  The  duty  extending  not 
only  to  honest  dealing,  but  often  to  general  loyalty  and  vigilance,  it  follows 
that  any  favorable  contract  or  transaction  obtained  by  the  trustee  for  him- 
self will  be  impressed  with  a  constructive  trust,  if  he  could  have  obtained 
it  for  his  cestui.  Blake  v.  R.  Co.  (1874)  56  N.  Y.  485;  Mitchell  v.  Reed 
(1874)  61  id.  123.  This  principle  is  applied  in  cases  where  the  trustee  has 
acted  openly  and  adversely,  McClanahan's  Heirs  v.  Henderson's  Heirs  (Ky. 
1820)  2  A.  K.  Marsh.  *388,  or  secretly,  Anderson  v.  Lemon  (1853)  8  N.  Y. 
236,  without  as  well  as  within  the  express  scope  of  his  trust  authority,  Van 
Epps  V.  Van  Epps  (N.  Y.  1841)  9  Paige  237,  or  ostensibly  for  the  cestui. 
Trenton  Banking  Co.  v.  McKelway  (1849)  4  Halst.  (8  N.  J.  Eq.)  84.  But 
not  every  act  done  by  a  trustee  must  necessarily  inure  to  the  benefit  of  the 
-cestui.    Where  th«  trustee  has  first  tried  to  secure  the  benefit  for  the  cestui, 
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Keokuk  Packet  Co.  v.  Davidson  (1888)  95  Mo.  467,  or  where  such  effort 
would  be  futile,  Murray  v.  Vanderbilt  (N.  Y.  1863)  39  Barb.  140;  Hannerty 
V.  Standard  Theatre  Co.  (1891)  109  Mo.  297,  he  may  go  ahead,  if  he  act 
openly  and  fairly,  for  his  own  personal  advantage,  unembarrassed  by  his 
fiduciary  position.  Sandy  River  R.  Co.  v.  Stubbs  (1885)  77  Me.  594.  His 
good  faith  and  loyalty  to  his  trust  iS  simply  a  question  of  fact,  and  policy 
would  seem  to  dictate  that  the  burden  of  proving  this  should  be  on  him. 

A  recent  case  in  Florida,  while  actually  decided  on  a  non-joinder  of 
parties,  discussed  the  duty  of  directors  under  interesting  circumstances.  A 
director  outbid  his  corporation  to  obtain  a  lease  of  the  premises  occupied 
by  it.  He  secured  the  lease,  containing  a  covenant  against  assignment  or 
sub-lease,  and  it  was  sought  to  compel  him  to  hold  it  in  trust  for  the  cor- 
poration. Jacksonville  Cigar  Co.  v.  Dozier  (Fla.  1907)  43  So.  523.  The 
"tenant  right  of  renewal,"  though  not  a  property  right,  but  a  mere  expect- 
ancy,  and  subject  to  be  defeated  by  strangers,  McDonald  v.  Fiss   (N.  Y. 

1900)  54  App.  Div.  489,  would  seem  to  be  within  the  purview  of  the  general 
duty  of  a  director  to  advance  his  corporation's  interests.  Featherstonbaugh 
V.  Fenwick  (1810)  17  Ves.  Jr.  299;  Robinson  v.  Jewett  (1889)  116  N.  Y. 
40.  Prima  facie,  therefore,  the  principal  case  would  seem  a  proper  one  for 
the  decree  demanded.  Holt  v.  Holt  (1670)  i  Chan.  Cas.  190;  Keech  v. 
Sand  ford  (1726)  Select  Cas.  in  Chan.  *6i,  I  White  &  Tud.  L.  C.  in  Eq.  48. 
The  cases  on  the  exact  point  are  not  numerous,  but,  as  intimated  by  the 
court  in  the  principal  case,  it  would  seem  that  the  general  rule  should  not 
be  pushed  to  the  extent  of  forcing  upon  an  unwilling  landlord  a  tenant 
whom  he  has  refused  to  accept;  Crittenden  &  Cowles  Co.  v.  Cowles  (N.  Y. 

1901)  6  App.  Div.  95;  2  Columbia  Law  Review  117;  and  if  it  can  be  shown 
that  there  was  no  possibility  of  renewal  to  the  corporation,  there  seems 
nothing  objectionable  in  the  director  openly  and  in  good  faith  securing  the 
lease  for  himself,  under  the  principles  stated  above,  since  no  injury  could 
result  to  the  corporation  therefrom.  Tygart  v.  Wilson  (N.  Y.  1899)  39  x\pp. 
Div.  58;  Murray  v.  Vanderbilt,  supra;  cf.  Barr  v.  Pittsburgh  Plate-Glass 
Co.   (1893)  57  Fed.  86. 


"Interstate  Common  Law." — By  the  constitution  of  the  United  States 
the  power  of  independent  settlement  of  disputes  by  war  or  diplomacy,  which 
belonged  to  the  states  as  sovereign  bodies,  was  resigned.  Judicial  determi- 
nations by  the  Supreme  Court,  Art.  HL  Sec.  2,  Par.  i  and  2,  or  compacts 
ratified  by  Congress  were  substituted.  Art.  L  Sec.  10,  Par.  2,  and  of  course 
under  the  latter  method  final  determination  would  also  be  with  the  Supreme 
Court.  The  pertinent  provisions  of  these  articles  are  that  "the  judicial 
power  of  the  Supreme  Court  shall  extend  *  *  *  to  controversies 
between  two  or  more  states,"  and  that  "in  all  cases  *  *  *  in  which  a 
state  shall  be  a  party,  the  Supreme  Court  shall  have  original  jurisdiction." 
The  Judiciary  Act  of  1789,  Sec.  13,  states  that  the  controversies  which  may 
here  be  determined  are  "of  a  civil  nature."  These  short  sentences  have 
opened  up  an  entirely  new  branch  of  law  which  has  grown  during  more  than 
a  century  through  a  famous  line  of  cases,  until  in  a  recent  case  the  court 
said   that   "through  these   successive   disputes  and  decisions  this  court   is 
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practically  building  up  what  may  not  improperly  be  called  'interstate  com- 
mon law.'"    Kansas  v.  Colorado  (1907)  27  Sup.  Ct.  Rep.  655. 

The  first  case  was  New  York  v.  Connecticut  (1799)  4  Dall.  i,  where  it 
was  decided  that  New  York  could  not,  by  an  action  against  Connecticut, 
enjoin  a  suit  by  citizens  of  Connecticut  against  citizens  of  New  York,  even 
though  the  latter  action  involved  an  interstate  boundary  dispute,  because 
New  York  was  not  a  party  of  record  in  the  latter  action.  The  next  case, 
New  Jersey  v.  New  York  (1831)  5  Pet.  283;  (1832)  6  Pet.  623,  decided 
that  service  upon  the  governor  and  attorney  general  is  proper  service  upon 
the  state,  that  the  filing  of  a  demurrer  by  the  attorney  general  is  an  appear- 
ance by  the  state,  and  that  upon  failure  to  appear,  the  proceedings  may  be 
ex  parte.  In  Rhode  Island  v.  Massachusetts  (1838)  12  Pet.  657,  the  question 
of  interstate  boundaries  was  first  fully  discussed.  It  was  contended  by  the 
defendant  and  held  by  Chief  Justice  Taney,  that  this  was  a  political  and  not 
a  civil  controversy  cognizable  under  the  judicial  power,  but  the  majority 
of  the  court  held  that,  although  a  question  of  boundaries  between  wholly 
independent  nations  was  political,  it  had,  as  between  our  states  been  made 
justicable  by  their  adoption  of  the  Constitution  in  which  the  word  "con- 
troversies" must  be  held  to  include  such  as  arise  concerning  boundaries. 
Cf.  Hans  V.  Louisiana  (1889)  134  U.  S.  I,  15;  see  also,  Virginia  v.  West 
Virginia  (1870)  11  Wall.  39;  Missouri  v.  Iowa  (1849)  7  How.  660.  In 
Rhode  Island  v.  Massachusetts,  supra;  s.  c.  (1839)  13  Pet.  2;^;  (1840)  14 
Pet.  210;  (1841)  15  Pet.  233,  it  was  established  that  the  Chancery  rules  of 
procedure  should  generally  apply  to  interstate  suits,  but  that  they  would  be 
followed  merely  as  a  guide  to  build  up  a  suitable  system  The  rules  as  to 
time  of  answering,  laches,  and  acquisition  of  property  by  prescription  have 
been  much  relaxed.  In  Florida  v.  Georgia  (1854)  17  How.  478,  the  court 
permitted  the  United  States  to  be  made  a  party  to  the  action  for  the  pur- 
pose of  introducing  evidence  and  defining  its  claims  in  order  to  do  justice 
to  all  parties,  at  the  same  time  openly  evading  the  question  as  to  whether 
the  United  States  could  have  been  made  a  party  of  record,  while  the 
minority  declared  that  such  an  attempt  would  be  unconstitutional.  Alabama 
V.  Georgia  (1859)  23  How.  505,  Missouri  v.  Kentucky  (1870)  11  Wall.  395, 
and  Indiana  v.  Kentucky  (1889)  136  U.  S.  479,  were  cases  of  boundary  dis- 
putes, where  a  river  formed  the  boundary  line.  It  was  held  that  by  the 
rules  of  international  law  the  sovereignty  of  states  so  situated  extends  to 
the  middle  of  the  stream,  except  in  cases  where  one  state  was  the  original 
proprietor  of  the  river  and  ceded  the  territory  on  one  side  thereof  to 
another  state,  when  the  first  state's  sovereignty  extends  to  mean  low  water 
mark  on  the  further  side.  The  public  law  rule  that  the  bed  of  the  river  at 
the  time  it  was  chosen  as  a  boundary  line  and  not  the  continually  changing 
bed  continues  to  be  the  line,  was  also  followed.  Again  it  has  been  deter- 
mined that  one  state  cannot  maintain  a  suit  against  another  state  to  enjoin 
as  a  nuisance  an  act  done  by  the  other  state  under  direction  of  Congress 
acting  under  its  constitutional  authority  to  regulate  commerce ;  South 
Carolina  v.  Georgia  (1876)  93  U.  S.  4;  or  to  enjoin  maladministration  by 
state  officials  under  an  inoffensive  statute;  Louisiana  v.  Texas  (1899)  176 
U.  S.  I ;  but  that  such  a  suit  may  be  maintained  to  enjoin  a  nuisance  author- 
ized by,  or  committed  by  act  of,  another  state.    Missouri  v.  Illinois  (1900) 
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i8o  U.  S.  224.  Virginia  v.  West  Virginia  (1870)  11  Wall.  39  and  Virginia 
V.  Tennessee  (1892)  148  U.  S.  503,  involved  the  question  of  ratification  by 
Congress  of  agreements  between  the  states.  It  was  laid  down  that  such 
ratification  need  not  be  expressed,  but  may  be  implied  from  the  active 
acquiescence  of  Congress  and  will  always  be  implied  if  possible.  In  the 
latter  case  is  a  radical  dictum  to  the  effect  that  those  agreements  only  which 
tend  to  disturb  the  political  power  of  the  United  States  government  need 
be  ratified.  In  New  Hampshire  v.  Louisiana  and  New  York  v.  Louisiana 
(1882)  108  U.  S.  76,  the  plaintiff  states  were  only  nominal  parties  in  interest, 
and  it  was  held  that  the  rule  of  international  law  that  a  sovereign  may 
assume  the  collection  of  its  citizens'  debts  could  not  be  utilized  so  as  to 
make  a  state  a  nominal  party  and  thus  evade  the  Eleventh  Amendment.  Cf. 
Louisiana  v.  Texas,  supra.  In  the  most  recent  case  of  the  series,  Kansas 
claimed  that  Colorado  had  no  right  to  interfere  with  the  flow  of  the  Arkan- 
sas River,  as  it  had  always  come  down  to  Kansas,  whereas  Colorado,  relying 
upon  the  western  doctrine  of  riparian  rights,  claimed  that  by  prior  appro- 
priation she  had  acquired  the  right  to  use  large  quantities  of  the  water  for 
irrigation.  The  court  applied  neither  the  common  law  nor  western  rules,  but 
on  broad  principles  of  justice  decided  that  Colorado  was  justified  in  her 
diversion  of  the  water,  because  the  injury  to  Kansas  was  greatly  dispropor- 
tionate to  the  benefit  to  Colorado  and  was  not  so  great  as  to  materially 
affect  the  general  welfare  of  the  state.     Kansas  v.  Colorado,  supra. 

Thus  it  appears  from  this  study  of  the  interstate  cases  that  rules  have 
been  laid  down  on  questions  of  procedure;  jurisdiction;  enjoining  of  suits 
in  state  courts ;  right  of  the  United  States  to  be  heard  in  interstate  con- 
troversies ;  respective  rights  of  states  when  a  river  forms  their  dividing 
line ;  interstate  nuisances ;  necessity  and  method  of  Congressional  ratifica- 
tion of  interstate  agreements;  evasion  of  the  Eleventh  Amendment  by  a 
state  as  nominal  plaintiff;  and  respective  rights  of  states  as  upper  and 
lower  riparian  proprietors.  To  determine  these  questions  rules  of  private 
and  public  law  have  been  drawn  upon  as  each  was  most  applicable  and 
when  neither  afforded  an  appropriate  basis  for  the  decision,  the  court  has 
not  hesitated  to  rely  upon  "broad  principles  of  justice."  That  a  most  inter- 
esting branch  of  law  is  here  developing  is  evident  and  it  would  seem  that  a 
better  name  could  not  be  chosen  than  "interstate  common  law,"  as  sug- 
gested by  Mr.  Justice  Brewer  in  the  principal  case. 


"Doing  Business"  Within  a  State  by  a  Foreign  Corporation. — A 
State  may,  even  arbitrarily,  refuse  permission  to  a  foreign  corporation  to 
transact  business  within  its  borders,  Waters  Pierce  Oil  Co.  v.  Texas  (1900) 
177  U.  S.  28,  and  hence  it  may  grant  its  permission  upon  such  conditions 
as  it  pleases.  Paul  v.  Virginia  (1868)  8  Wall.  168;  Doyle  v.  Continental 
Insurance  Co.  (1876)  94  U.  S.  535;  Hooper  v.  California  (1895)  155  U.  S. 
648.  If  the  corporation  thereafter  does  business,  it  is  deemed  to  have  as- 
sented to  such  conditions,  St.  Clair  v.  Cox  (1882)  106  U.  S.  350,  and  their 
imposition  raises  ipso  facto  no  question  of  constitutional  law,  Doyle  v.  Con- 
tinental Ins.  Co.,  supra,  except  in  special  cases,  such  as  those  involving  inter- 
state commerce.     Paul  v.   Virginia,  supra;  7  Columbia  Law  Review  529. 
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These  propositions  being  well  established,  it  follows  that  the  interpretation  of 
the  statutory  phrases  involving  the  conditions  is  a  matter  entirely  for  State 
decision  and  the  rules  thus  laid  down  are  binding  on  the  Federal  courts. 
See  Cooper  M'f'g  Co.  v.  Ferguson  (1885)  113  U.  S.  727.  This  is  strikingly 
illustrated  by  the  case  of  Chattanooga  Building  Association  v.  Denson 
(1903)  189  U.  S.  408.  The  definition  of  the  Alabama  courts,  which  had 
held  that  a  foreign  corporation  which  does  a  single  act  of  business  within 
the  State  violates  the  statute  which  forbids  it  to  do  "any  business"  before 
filing  a  certificate,  Farrior  v.  New  England  etc.  Co.  (1889)  88  Ala.  275; 
State  V.  Bristol  Savings  Bank  (1895)  108  Ala.  3,  was  widely  at  variance 
with  the  generally  accepted  definition  of  "doing  business,"  i.  e.  continuous 
prosecution  of  business  or  an  act  done  in  contemplation  of  it.  Cooper  M'f'g 
Co.  V.  Ferguson,  supra,  ^^he  Supreme  Court  of  the  United  States,  however, 
in  Chattanooga  Building  Association  v.  Denson,  supra,  was  bound  by  the 
interpretation  given  by  the  Alabama  courts  and  was  forced  to  ignore  the 
definition  it  favored. 

On  the  other  hand  there  is  a  special  class  of  cases  in  which  the  Federal 
courts  have  exercised  the  right  of  determining  the  meaning  of  the  phrase 
"doing  business,"  namely,  those  involving  the  validity  of  service.  St.  Clair 
V.  Cox,  supra;  Lafayette  Ins.  Co.  v.  French  (1855)  18  How.  404;  Goldey  v. 
Morning  News  (1894)  156  U.  S.  518;  Conley  v.  Mathicson  Alkali  Works 
(1903)  190  U.  S.  406.  The  early  doctrine  that  a  corporation  could  not  be 
sued  outside  of  the  State  of  its  incorporation  since  it  could  have  no  domi- 
cile or  strictly  legal  residence  there,  was  found  highly  inconvenient  and 
unjust.  St.  Clair  v.  Cox,  supra.  It  was  therefore  laid  down  that  a  corpo- 
ration might  be  "found"  beyond  the  borders  of  the  State  of  its  domicile  and 
if  so  "found"  might  be  served  with  process  there.  It  was  said  to  be  "found*' 
within  the  State  when  it  "did  business  there."  Ex  parte  Schollenberger 
(1877)  96  U.  S.  369.  This  theory  involved  a  rather  difficult  conception  and 
one  of  at  least  arguable  soundness,  in  the  light  of  the  orthodox  "entity" 
theory  of  a  corporation.  The  same  result  was  then  reached  by  the  simpler 
and  more  satisfactory  theory  that  a  corporation  which  did  business  in  a 
foreign  State  and  was  there  represented  by  an  agent  assented  to  the  condi- 
tion that  a  valid  service  might  be  made  upon  that  agent,  equivalent  to  ser- 
vice upon  the  corporation.  St.  Clair  v.  Cox,  supra;  Lafayette  Insurance  Co. 
V.  French,  supra.  "Such  condition  must  not,  however,  encroach  upon  that 
principle  of  natural  justice  which  requires  notice  of  a  suit  to  a  party  before 
he  can  be  bound  by  it.  It  must  be  reasonable  and  the  service  provided  for 
should  be  only  upon  such  agents  as  may  be  properly  deemed  representatives 
of  the  foreign  corporation."  St.  Clair  v.  Cox,  supra;  see  Lafayette  Insur- 
ance Co.  V.  French,  supra.  The  question  then  being  directly  one  of  due 
process  of  law,  is  ultimately  for  the  United  States  Supreme  Court  to  deter- 
mine: it  must  give  a  final  interpretation  to  the  words  "doing  business"  and 
disregard  the  State  rule  if  it  does  not  insure  a  service  valid  under  the  defi- 
nition laid  down  by  it.  Mutual  Life  Insurance  Co.  v.  Spratlcy  (1898)  172 
U.  S.  602.  Accordingly  in  Conley  v.  Mathieson  Alkali  Works,  supra,  the 
Supreme  Court  refused  to  enforce  §§432  and  1780  of  the  N.  Y.  Code  Civ. 
Proc,  and  applying  its  own  rule,  held  that  neither  the  State  nor  Federal 
courts  had  jurisdiction  because  the  corporation  was  not  "doing  business"  in 
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New  York.  The  ultimate  meaning  of  the  phrase  "doing  business"  in  the 
service  cases,  therefore,  must  be  ascertained  from  the  decisions  of  the 
Supreme  Court,  whereas  in  most  other  cases,  the  State  decisions  are 
controlling. 

In  a  recent  case  in  a  Circuit  Court,  it  was  held  that  the  presence  of  an 
officer  of  a  corporation  in  a.  foreign  State  for  the  purpose  of  discussing  a 
proposed  adjustment  of  a  single  controversy,  did  not  constitute  a  "doing  of 
business"  within  the  State  such  as  to  subject  it  to  the  jurisdiction  of  a 
Federal  court  therein  by  service  of  process  on  such  officer.  Wilkins  v. 
Queen  City  Savings  Bank  (1907)  154  Fed.  173.  The  decision  is  clearly 
sound,  Goldey  v.  Morning  News,  supra;  Mutual  Life  Insurance  Co.  v.  Sprat- 
ley,  supra,  and  stands  with  the  case  of  London  Machinery  Co.  v.  American 
etc.  Co.  (1904)  127  Fed.  1008,  in  repudiating  the  decision  in  Houston  v. 
Filer  &  Stowell  Co.  ( 1898)  85  Fed.  757,  which  seems  to  be  the  only  Federal 
case  in  conflict  with  the  Supreme  Court  rule. 


RECENT  DECISIONS. 

Administration — Property  of  Non-resident  Decedent  Brought  into 
State  after  Death. — A  resident  of  Ohio  died  in  Missouri  while  there  on  a 
temporary  visit.  Proceeds  from  the  sale  of  land  owned  by  him  in  Ohio 
were  brought  into  Missouri  after  his  death.  No  administration  had  been 
granted  in  Ohio.  Held,  ancillary  administration  was  properly  granted  in 
Missouri.     Turner  v.  Campbell  (Mo.  1907)   loi  S.  W.  119. 

The  principle  of  this  case  has  been  generally  upheld,  though  the  deceased 
died  in  the  state  of  his  residence,  where  assets  were  subsequently  brought 
into  the  jurisdiction.  Miller  v.  Jones'  Admr.  (1855)  26  Ala.  247;  Ela's 
Appeal  (1894)  68  N.  H.  35;  Johnston  v.  Smith  (N.  Y.  1881)  25  Hun  171; 
Green  v.  Rugely  (1859)  23  Tex.  539;  contra,  Embry  v.  Millar  (Ky.  1818) 
I  A.  K.  Marsh  300;  Wright  v.  Beck  (Miss.  1848)  10  Sm.  and  M.  277,  due 
to  statutory  interpretation.  If  administration  has  been  granted  in  the  state 
of  residence,  ancillary  administration  will  not  be  granted  in  another  state 
where  effects  are  afterwards  conveyed,  because  such  property  is  not  unad- 
ministered.  Treadwell  v.  Rainey  (1846)  9  Ala.  590;  Matter  of  McCabe  (N. 
Y.  1903)  84  App.  Div.  145;  Vomer  v.  Bevil  (1850)  17  Ala.  286.  When 
assets  are  taken  away  from  the  state  of  domicil  for  temporary,  fraudulent, 
or  illegal  nurposes,  ancillary  administration  is  refused.  Christy  v.  Vest 
(1873)  z6  la.  285;  Matter  of  Hughes  (1884)  95  N.  Y.  55.  The  possible 
injustice  to  the  creditors  of  the  decedent  in  the  state  of  his  residence  on 
account  of  ancillary  administration  granted  elsewhere,  is  not  serious,  as  the 
disposition  of  the  funds  realized  in  the  state  granting  ancillary  administra- 
tion rests  largely  in  the  court's  discretion.  Harvey  v.  Richards  (1818)  I 
Mason  381 ;  Matter  of  Hughes,  supra. 

Constitutional  Law — Garnishment — Situs  of  Debt. — Wlages  payable 
in  State  A.  were  earned  in  said  state  by  a  citizen  thereof.  The  employer 
was  within  the  jurisdiction  of  State  B.  for  purposes  of  suit;  and  by  virtue 
of  a  statute  of  State  B.  the  wages  were  garnished  therein.  Held,  that 
though  by  previous  decisions  the  situs  of  a  debt  was  fixed  at  the  domicil 
of  the  creditor,  the  statute  was  constitutional.  Harvey  v.  Thompson  (Ga. 
1907)  57  S.  E.  104. 

It  has  been  held  that  the  situs  of  a  debt  to  be  garnished  is  the  residence 
of  the  creditor;  Mason  v.  Beebe  (1890)  44  Fed.  550;  L.  &  N.  R.  R.  v.  Nash 
(i8g8)  118  Ala.  477;  or  the  place  of  payment,  and  if  payable  generally,  the 
residence  of  the  debtor;  Green's  Bank  v.  Wickham  (1886)  23  Mo.  App. 
663;  Reimers  v.  Seatco  County  (1895)  70  Fed.  573;  or  the  residence  of  the 
debtor;  Bragg  v.  Gaynor  (1893)  85  Wis.  468;  Cross  v.  Brown  (1895)  19 
R.  I.  220;  or  the  residence  of  the  debtor  or  of  the  creditor;  Nat.  B'way 
Bank  V.  Sampson  (1904)  179  N.  Y.  213;  Newland  v.  Reilly  (1891)  85 
Mich.  151 ;  or  wherever  the  debtor  may  be  sued.  Neuf elder  v.  Ins.  Co. 
(1893)  6  Wash.  336;  Mfg.  Co.  v.  Lang  (1895)  127  Mo.  242.  Th?  decisions 
refusing  fully  to  enforce  statutes  have  assumed  that  the  situs  of  a  debt  was 
fixed  by  immutable  rules,  and  therefore  the  legislature  could  not  bring  that 
into  the  jurisdiction  which  existed  without  it.  L.  &  N.  R.  R.  v.  Nash, 
supra.  But  the  situs  of  a  debt  is  a  fiction  of  the  law  embodying  a  rule  of 
law,  which  can  be  altered  by  legislation;  and,  therefore,  as  held  in  the 
principal  case,  due  process  of  law  is  observed  where  one  of  the  parties  to 
the  debt  is  before  the  court.  Harris  v.  Balk  (1905)  198  U.  S.  215;  Z,.  S" 
N.  R.  R.  v.  Deer  (1906)  200  U.  S.  176.  To  relieve  the  harshness  of  this 
rule,  some  courts  require  the  garnishee  to  notify  his  non-resident  creditor. 
Harris  v.  Balk,  supra;  Morgan  v.  Neville   (1873)   74  Pa.  St.  52. 

Constitutional  Law — Interstate  Commerce — Regulation  by  State. — 
An  action  was  brought  against  a  corporation  for  doing  business  within  the 
state  without  having  therein  a  known  place  of  business,  and  an  authorized 
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agent  upon  whom  process  could  be  served.  Held,  that  this  statute  was 
unconstitutional  so  far  as  it  affected  corporations  engaged  in  interstate  com- 
merce. Ryan  Steamboat  Line  Co.  v.  Commonwealth  (Ky.  1907)  loi  S. 
W.  403. 

The  court  relied  largely  on  cases  under  statutes  imposing  conditions 
precedent  to  the  right  of  the  corporation  to  do  business  within  the  state. 
Such  a  condition  is  clearly  an  unconstitutional  regulation  of  interstate  com- 
merce. McNaughton  v.  McGirl  (1897)  20  Mont.  124;  Gunn  v.  White  Sew- 
ing Mach.  Co.  (1892)  57  Ark.  24.  But  when  no  such  condition  is  imposed, 
the  cases  under  statutes  similar  to  that  in  the  principal  case  are  not  in 
accord.  Am.  U.  Tel.  Co.  v.  W.  U.  Tel.  Co.  (1880)  67  Ala.  26;  Cooper  v. 
Ferguson  (1885)  113  U.  S.  727,  736.  Unless  conflicting  with  federal  stat- 
utes, the  states  may  enact  regulations  affecting  interstate  commerce,  which 
are  local  in  their  nature  and  operation,  for  the  protection  of  the  persons  or 
property  of  their  citizens.  County  of  Mobile  v.  Kimball  (1880)  102  U.  S. 
691 ;  Cooley  v.  Board  of  Wardens  (U.  S.  1851)  12  How.  299;  see  5  Colum- 
bia Law  Review  298.  It  would  seem  that  the  statute  in  question  should 
be  upheld  under  this  rule.  The  requirement  imposes  no  greater  restriction 
upon  interstate  commerce  than  the  requirement  that  railroads  should  fix 
rates  during  a  certain  month  and  post  them  in  all  stations.  Railroad  Co.  v. 
Fuller  (1873)  17  Wall.  560,  or  that  all  interstate  trains  should  stop  at  certain 
stations  within  the  state.    L.  S.  &  M.  S.  Ry.  v.  Ohio  (1899)   I73  U.  S.  285. 

Constitutional  Law — Government  Licenses — Revoking  Without  a 
Hearing. — The  relator,  in  accordance  with  an  ordinance,  held  a  license 
authorizing  him  to  sell  milk,  which  license  was  revoked  without  notice  and 
a  hearing.  The  Appellate  Division,  Second  Department,  upheld  an  order 
granting  a  peremptory  writ  of  mandamus,  compelling  the  Board  of  Health 
to  rescind  its  action  in  revoking  the  license.  Held,  by  the  Court  of  Appeals, 
that  a  government  license  is  neither  property  nor  the  subject  of  a  contract 
with  the  state,  but  is  revocable  without  notice  or  a  hearing,  and  that  man- 
damus will  only  be  available  when  the  action  of  the  Board  is  "arbitrary, 
tyrannical  and  unreasonable."  People  v.  Dept.  of  Health  (1907)  38  N.  Y. 
Law  Jour.,  No.  9. 

This  case  was  fully  treated  in  a  note  in  7  Columbia  Law  Review  414, 
where  issue  was  taker>  with  the  decision  of  the  Appellate  Division,  and  the 
same  conclusion  as  to  revocability  was  reached  as  that  now  established  by 
the  Court  of  Appeals.  The  court  is  unequivocal  in  its  declaration  that  a 
license  is  revocable,  which  is  not  in  any  wise  irreconcilable  with  the  further 
proposition  that  a  writ  of  mandamus  might  be  obtained  to  compel  the 
rescission  of  "arbitrary,  tyrannical  and  unreasonable"  revocation,  for  the 
issuance  and  revocation  of  licenses  are  but  part  of  the  exercise  of  the  police 
power  under  which  the  sale  of  milk  without  a  license  is  forbidden,  and  for 
abuse  of  the  police  power  mandamus  is  the  proper  remedy. 

Constitutional  Law — ^Interstate  Commerce — State  Taxation  Affect- 
ing.— A  state  law  exacted  from  foreign  corporations  a  license  fee,  computed 
upon  the  total  amount  of  their  authorized  capital  stock,  as  a  condition  to 
their  doing  business  within  the  state.  In  a  suit  to  oust  a  telegraph  company 
from  the  privilege  of  doing  interstate  business,  it  appeared  that  the  income 
from  interstate  business  alone  was  insufficient  to  maintain  some  of  defend- 
ant's offices  within  the  state.  Held,  that  the  law  was  not  unconstitutional 
as  regulating  interstate  commerce.  State  v.  Western  Union  Tel.  Co.  (Kan. 
1907)  90  Pac.  299.    See  Notes,  p.  529. 

Constitutional  Law — "Interstate  Common  Law." — The  state  of  Kansas 
brought  an  action  to  restrain  Colorado's  interference  with  the  flow  of  the 
Arkansas  River  as  it  had  always  come  down  to  Kansas,  whereas  Colorado, 
relying  upon  the  western  doctrine  of  riparian  rights,  claimed  that  by  prior 
appropriation  she  had  acquired  the  right  to  use  large  quantities  of  the  water 
for  irrigation.     Held,  that  neither  the  common  law  nor  the  western  rule 
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applied,  but  on  broad  principles  of  justice  Colorado  was  justified,  because 
the  injury  to  Kansas  was  greatly  less  in  proportion  than  the  benefit  to  Colo- 
rado.   Kansas  v.  Colorado  (1907)  27  Sup.  Ct.  655.     See  Notes,  p.  539. 

Constitutional,  Law — Taxation — Situs  of  Credits. — A  foreign  insurance 
company  doing  business  in  Louisiana,  loaned  money  to  its  insured,  taking 
the  policies  as  collateral.  The  notes  and  policies  were  immediately  sent  to 
the  Home  Office  out  of  the  jurisdiction.  Held,  a  tax  by  Louisiana  as  for 
"credits,  money  loaned  and  bills  receivable"  was  valid.  Metropolitan  Life 
Insurance  Company  v.  New  Orleans   (1907)  205  U.  S.  395. 

Notes  given  by  residents  of  Ohio  to  a  resident  of  New  York  were  held 
by  the  latter's  agent  in  Indiana.  Held,  the  mere  presence  of  the  notes  in 
Indiana  did  not  make  them  taxable  there.  Buck  v.  Beach  (1907)  206  U.  S. 
392.    See  Notes,  p.  531. 

Contracts — Illegality — Sunday. — The  defendant  delivered  a  guaranty  to 
the  plaintiff's  agent  in  Michigan  on  Sunday.  It  became  a  contract  upon 
its  approval  by  the  plaintiff  in  Pennsylvania.  Held,  conceding  it  to  be  a 
valid  Pennsylvania  contract,  it  was  not  en  forcible  in  Michigan.  Interna- 
tional Text-book  Co.  v.  Ohl  (Mich.  1907)   ill  N.  W.  768. 

The  contract  having  come  into  existence  in  Pennsylvania,  its  validity 
was  determined  by  the  law  of  that  state.  Swann  v.  Swann  (1884)  21  Fed. 
299.  It  was  held  unenforcible,  however,  on  the  ground  that  to  give  it  effect 
would  have  validated  the  illegal  acts  done  in  Michigan.  The  Michigan 
statute  has  been  construed  to  make  all  contracts  where  the  whole  transaction 
did  not  occur  on  weekdays,  Pillen  v.  Brickson  (1900)  125  Mich.  68,  abso- 
lutely void  and  incapable  of  ratification.  Braser  v.  Bryant  (1883)  50  Mich. 
136.  The  majority  of  jurisdictions  in  which  Sunday  statutes  are  in  force 
adopt  a  more  lenient  view,  Gibbs  Mfg.  Co.  v.  Brucker  (1883)  iii  U.  S.  597, 
Sunday  contracts  being  regarded  merely  as  mala  prohibita,  Adams  v.  Gay 
(1847)  19  Vt.  358,  and  capable'  of  completion  or  ratification  on  a  secular 
day;  King  v.  Fleming  (1874)  72  111.  21 ;  and  if  made  in  a  state  where  Sunday 
contracts  are  valid,  will  be  enforced  as  being  not  contrary  to  morality. 
Brown  v.  Browning  (1886)  15  R.  I.  422.  The  principal  case  may  be  sup- 
ported on  the  ground  that  the  Michigan  courts,  although  maintaining  a  posi- 
tion not  taken  by  any  others,  may  determine  what  i^  the  public  policy  of 
their  state,  and  what  contravenes  it.  Minor,  Confl.  of  Laws,  §6;  4  Colum- 
BL\  Law  Review  375. 

Contracts — Restraint  oe  Trade^Segret  Process. — The  plaintiff,  manu- 
facturer of  an  unpatented  proprietary  medicine,  sold  the  same  under  a  sys- 
tem of  contracts  binding  both  wholesale  and  retail  dealers  to  maintain 
certain  prices.  The  defendant  obtained  a  quantity  of  the  medicine  from  per- 
sons bound  by  the  contracts,  and  sold  at  a  cut  rate.  An  action  was  brought 
for  an  injunction.  Held,  the  contracts  were  illegal  as  in  restraint  of  trade. 
Park  &  Sons  Co.  v.  Hartman  (C.  C.  A-  1907)  153  Fed.  24. 

The  familiar  doctrine  that  a  patent  right  is  a  legal  monopoly,  4  Columbia 
Law  Review  370,  and  the  sale  of  patented  articles  exempt  from  the  law  of 
restraint  of  trade,  Edison  Phonograph  Co.  v.  Pike  (1002)  116  Fed.  863; 
Victor  Talking  Machine  Co.  v.  The  Fair  (1903)  123  Fed.  424;  Bement  v. 
National  Harvester  Co.  (1902)  186  U.  S.  70,  has  been  applied  to  the  sale 
of  unpatented  articles  made  by  secret  process.  Dr.  Miles  Medical  Co.  v. 
Jaynes  Drug  Co.  (1906)  149  Fed.  838:  Dr.  Miles  Medical  Co.  v.  Piatt  (1906) 
142  Fed.  606;  Ammunition  Co.  v.  Nordenfelt  [1893]  L.  R.  i  Ch.  630.  These 
decisions,  however,  appear  to  confuse  the  law  applicable  to  the  trade  secret 
itself,  and  that  applicable  to  the  sale  of  the  product  of  the  trade  secret;  and 
two  others,  seemingly  contrary  to  the  principal  case,  involve  but  the  single 
contract  with  the  vendee  defendant.  Blleman  &■  Sons  v.  Carrington  &-  Son 
[1901]  L.  R.  2  Ch.  275;  Garst  v.  Harris  (1900)  177  Mass.  72.  Restraint  of 
trade  is  subject  to  the  common  law  test  of  reasonableness  save  only  where 
the  government  has  granted  monopoly  under  a  patent;  Straus  v.  American 
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Publishers'  Assn.  (1904)  .177  N.  Y.  473;  Hartman  v.  Park  &  Sons  Co. 
(1906)  145  Fed.  358;  and  it  seems  that  a  secret  process  assures  an  absolute 
monopoly  of  supply  which,  coupled  with  a  system  of  contracts  eliminating 
all  possibility  of  competition  throughout  an  extensive  business — as  in  the 
principal  case — might  well  be  adjudged  an  unreasonable  restraint  of  trade. 

Corporations — Duty  of  Director  as  Trustee — Renewal  of  Lease. — While 
the  plaintiff  corporation  was  seeking  a  renewal  of  its  lease,  the  defendant, 
its  director,  outbid  it  and  secured  the  lease  for  himself,  covenanting  against 
assignment  and  sublease.  Held,  the  landlord  not  being  a  party,  the  plaintiff 
could  have  no  relief.  Semble,  if  the  defendant  had  not  so  covenanted,  he 
would  have  been  decreed  to  hold  the  lease  in  trust  for  the  plaintiff.  Jack- 
sonville Cigar  Co.  v.  Dozier  (Fla.  1907)  43  So.  523.     See  Notes,  p.  538. 

Corporations — Foreign  Corporations — Definition  of  Doing  Business. — 
An  officer  of  a  corporation  while  in  a  foreign  state  for  the  purpose  of  dis- 
cussing a  proposed  adjustment  of  a  single  controversy,  was  served  with 
process  there.  Held,  that  the  presence  of  such  officer  within  the  state  did 
not  constitute  a  "doing  of  business"  such  as  to  subject  the  corporation  to  the 
jurisdiction  of  a  federal  court  therein  by  service  of  process  on  such  officer. 
Wilkins  v.  Queen  City  Savings  Bank  (1907)  154  Fed.  173.    See  Notes,  p.  541. 

Damages — Injury  to  Fruit  Trees. — Locomotive  sparks  fired  the  plaintiff's 
orchard.  Held,  the  measure  of  damages  was  the  value  of  the  trees  de- 
stroyed, and  not  the  difference  in  the  value  of  the  whole  farm  before  and 
after  the  fire.  Louisville  &  N.  R.  Co.  v.  Beeler  (Ky.  1907)  103  S.  W.  300. 
The  view  adopted  regards  fruit  trees,  like  timber  and  buildings,  as  having 
value  measurable  apart  from  the  soil,  Whitbeck  v.  Railway  Co.  (N.  Y. 
1862)  36  Barb.  644,  though  that  value  must  be  estimated  with  reference  to 
their  growing  state.  Montgomery  v.  Locke  (1887)  72  Cal.  75.  Under  the 
doctrine  rejected,  Dwight  v.  R.  R.  Co.  (1892)  132  N.  Y.  199,  fruit  trees  have 
no  estimable  value  independently  of  the  soil,  and  the  injury  is  treated  as  a 
"permanent  injury  to  the  freehold."  measured  in  diminished  land  value. 
L.  B.  etc.  R.  R.  Co.  v.  Spencer  (1894)  149  111.  97.  Commonly  the  results 
under  either  rule  should  be  identical,  for  purely  orchard  property  depreci- 
ates commensurately  with  the  injury  to  its  fruit  trees.  M.  K.  &  T.  Ry.  Co. 
V.  Lycan  (1897)  57  Kan.  635.  But  when  damage  to  the  orchard  injuriously 
affects  other  parts  of  the  tract,  Brooks  v.  C.  M.  &  St.  P.  Ry.  Co.  (1887) 
73  Iowa  179,  or  where  the  aggregate  values  of  the  individual  trees  do  not 
reach  the  entire  real  loss  to  the  orchard,  Rowe  v.  C.  &  N.  W.  Ry.  Co. 
(1897)  102  Iowa  286,  the  present  New  York  rule  alone  compensates.  While 
it  appears  inadequate  where  the  owner's  user  suffers  disproportionately  to 
the  loss  in  market  value.  Oilman  v.  Brown  (1902)  115  Wis.  i,  7, —  (e.  g.  a 
few  bearing  trees  on  a  large  building  plot) — that  limitation  marks  the  gen- 
eral rule  of  damages  for  permanent  injuries  to  realty.  Sedgwick,  Damages, 
8th.  Ed.  §§932,  939.  Most  of  the  authorities  cited  in  the  principal  case 
either  concern  objects  everywhere  recognized  as  having  value  independently 
of  the  soil,  Fremont  etc.  Ry.  Co.  v.  Crum  (1890)  30  Neb.  70;  Burdick  v.  Ry. 
Co.  (1893)  87  Iowa  384;  White  v.  Ry.  Co.  (1890)  i  S.  D.  326;  or  they  rest 
mainly  on  the  supposed  justice  of"  the  verdict  under  the  rule  of  the  trial 
court.  Stoner  v.  Ry.  Co.  (1893)  45  La.  Ann.  115;  JV.  &•  W.  R.  R.  Co.  v. 
Bohannon  (1888)  85  Va.  293.  Neither  measure  covers  every  situation,  but 
the  rule  rejected  seems  preferable. 

Damages — Prevention  of  Performance — Prospective  Profits. — The  plain- 
tiff had  agreed  to  construct  a  canal,  for  which  the  defendant  was  to  supply 
timber.  The  defendant  broke  his  contract  because  of  difficulties  met  in 
fulfilling  it.  Held,  prospective  profits,  being  applicable  only  to  wilful 
breaches,  could  not  be  recovered.  Harris  v.  Faris-Kesl  Const.  Co.  (Id. 
1907)  89  Pac.  760. 
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The  rule  is  well  settled  that  where  one  contracting  party  has  prevented 
the  other  from  entering  on  or  completely  fulfilling  the  contract,  the  latter  is 
entitled  to  recover  the  contract  price  for  the  work  actually  done,  and  the 
difference  between  the  contract  price  and  what  it  would  cost  him  to  perform 
the  contract  as  to  the  residue,  i.  e.  prospective  profits.  Mastcrton  v.  Mayor 
(N.  Y.  1845)  7  Hill  61;  U.  S.  v.  Behan  (1^4)  no  U.  S.  338;  Thompson  v. 
Jackson  (Ky.  1853)  14  B.  Mon.  114;  Salvo  v.  Duncan  (1850)  49  Wis.  151. 
These  prospective  profits,  however,  must  be  free  from  speculation,  suffi- 
ciently certain  to  be  capable  of  adequate  proof,  and  reasonably  within  the 
contemplation  of  the  parties.  Lanahan  v.  Heaver  (1894)  79  Md.  413;  of. 
Bush  V.  Const.  Co.  (1898)  88  Md.  665.  The  theory  of  the  principal  case 
that  prospective  damages  are  of  a  solely  punitive  nature  is  indefensible. 
Winans  v.  Lumber  Co.  (1884)  66  Cal.  61,  67;  3  Sutherland,  Damages,  3rd 
Ed.  2179-80. 

Domestic  Relations — Divorce — Adultery — Defence  of  Insanity.— A  hus- 
band sued  for  absolute  divorce  on  the  ground  of  adultery;  the  wife  was 
insane  at  the  time  of  the  act.  Held,  her  insanity  constituted  a  defence. 
Krets  V.  Kretz  (N.  J.  1907)  67  Atl.  378. 

In  almost  every  jurisdiction  insanity  arising  after  the  nuptials  is  itself 
not  a  ground  for  divorce.  Stimson,  Amer.  Stat.  Law,  §  6201 ;  2  Bish.,  Marr., 
Div.  &  Sep.  §605;  Lloyd  v.  Lloyd  '(1872)  66  111.  87;  Pile  v.  Pile  (1893)  94 
Ky.  308 ;  Statute  20  &  21  Vict.  c.  85.  "Divorce  is  granted  not  for  misfortune 
but  for  fault."  Baker  v.  Baker  (1882)  82  Ind.  146.  Accordingly  insanity 
has  been  held  a  defence  to  divorce  bills  alleging  cruelty,  McEwen  v.  Mc- 
Ewen  (N.  J.  1854)  2  Stockton  286;  Hansell  v.  Hansell  (1894)  15  Pa.  Co. 
Ct.  Rep.  514;  and  desertion.  Storrs  v.  Storrs  (1904)  68  N.  H.  118;  Blandy 
V.  Blandy  (1902)  20  App.  Cas.  D.  C.  535.  Such  decisions  indicate  that  an 
essential  element  is  voluntary  disregard  of  the  marital  obligation.  The  view 
taken  in  Matchin  v.  Matchin  (1847)  6  Pa.  St.  332,  (holding  contrary  to  the 
principal  case),  that  divorces  are  allowed  for  adultery  mainly  because  of 
the  danger  of  spurious  issue,  is  wrong;  for  the  husband's  adultery  is  every- 
where a  ground  for  divorce.  Stimson,  supra,  §  6201 ;  Statute  20  &  21  Vict, 
c.  85.  The  decisions  are  not  clear  as  to  what  degree  of  insanity  must  exist. 
But  where  the  alleged  adultery  proceeds  from  general  insanity,  Nichols  v. 
Nichols  (1858)  31  Vt.  528,  or  such  other  defect  of  mind  as  to  permit 
judicial  commitment,  the  offence  should  be  excused.  On  the  other  hand,  in 
accordance  with  the  true  underlying  principle,  it  has  been  held  that  a  defence 
was  not  made  out  where  the  woman,  though  not  free  from  delusions, 
was  capable  of  appreciating  the  character  of  her  act  and  its  probable  con- 
sequences. Yarrow  v.  Yarrow  [1892]  Prob.  Div.  92.  The  doctrine  of  the 
principal  case  rests  on  reason  and  authority.  Cf.  Broadstreet  v.  Broad- 
street  (1811)  7  Mass.  474;  IVray  v.  IVray  (1851)  19  Ala.  522;  (semble) 
Rathbun  v.  Rathbun  (N.  Y.  1870)  40  How.  Pr.  328;  (semble)  Hall  v.  Hall 
(1864)  9  L.  T.  Rep.  N.  S.  810. 

Domestic  Relations — Second  Adoption — Natural  Parents — Consent. — 
A  child,  legally  adopted  by  her  paternal  grandparents,  was  subsequent  to 
their  death  adopted  by  her  maternal  grandmother.  The  Domestic  Relations 
Law,  §  61,  subd.  3,  required  the  consent  to  an  adoption  "of  the  *  *  *  sur- 
viving parent  of  a  legitimate  child."  Held,  three  judges  dissenting,  the 
second  adoption  was  valid  without  the  consent  of,  or  notice  to,  the  natural 
father.    In  Re  Macrae  (1907)  189  N.  Y.  142. 

The  common  law,  unlike  the  Roman  law  on  which  the  present  statutory 
procedure  is  modeled,  made  no  provision  for  adoption.  Ross  v.  Ross  (1880) 
129  Mass.  243,  262;  Matter  of  Thome  (1898)  155  N.  Y.  140.  When  the 
consent  of  a  "parent"  is  required,  N.  Y.  Dom.  Rel.  Law,  §61,  the  "parent" 
referred  to,  is  one  with  the  rights  and  responsibilities  of  such.  Nugent  v. 
Powell  (1893)  4  Wyo.  173.  The  natural  parent  is  divested  of  all  legal  con- 
nection with  a  child  on  consenting  to  its  adoption;  N.  Y.  Dom.  Rel.  Law 
§64;  /m  Re  Cook's  Estate  (1907)  187  N.  Y.  253;  Humphries  v.  Davis  (1884) 
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100  Ind.  274 ;  nor  is  his  consent  required  to  a  second  adoption  provided  the 
foster  parents  consent.  N.  Y.  Dom.  Rel.  Law,  §  66.  Also,  he  cannot  inherit 
from  it,  N.  Y.  Dom.  Law,  §  64 ;  though  the  child  may  still  inherit  from  him. 
6  Columbia  Law  Review  274.  This  severance  of  relationship  after  adop- 
tion imitates  the  Roman  model.  Justinian  Lib.  L  Tit.  XI ;  Vidal  v.  Com- 
magere  (1858)  13  La.  Ann.  516.    The  principal  case  is,  therefore,  correct. 

Equity — Jurisdiction. — The  defendant,  wife  of  the  plaintiff,  committed 
adultery  with  a  third  party,  by  whom  she  had  a  child.  She  then  by  fraud- 
ulent misrepresentations  induced  the  attending  physician  to  certify  that  the 
plaintiff  was  its  father.  A  statute  gave  the  certificate  evidentiary  force  to 
prove  the  paternity  of  the  child.  Held,  that  the  false  part  of  the  certificate 
would  be  canceled,  and  the  defendant  enjoined  from  claiming  under  it. 
Vanderhilt  v.  Mitchell  (N.  J.  1907)  67  Atl.  97.     See  Notes,  p.  533. 

Equity — Right  of  Privacy — Injunction. — The  defendants  bought  from 
the  plaintiff  his  patent  rights  in  a  medicine  that  he  had  invented,  and  then 
proceeded,  unauthorized,  to  publish  his  picture  with  the  false  certificate:  "I 
certify  that  this  preparation  is  compounded  according  to  the  formula  devised 
and  used  by  myself.  Thos.  A.  Edison:"  Held,  an  injunction  would  issue. 
Edison  V.  Edison  Poly  form  Mfg.  Co.  (N.  J.  1907)  67  Atl.  392. 

As  the  plaintiff  was  not  a  business  competitor,  the  cases  relating  to  the 
law  of  unfair  trade  have  no  application ;  and  so  far  as  the  picture  is  con- 
cerned, the  decision  squarely  affirms  the  existence  of  .the  right  of  privacy, 
following  Pavesich  v.  Life  Ins.  Co.  (1904)  122  Ga.  190,  and  the  dissenting 
opinions  in  Schuyler  v.  Curtis  (1895)  I47  N.  Y.  434,  452,  and  Roberson  v. 
Rochester  Folding  Bed  Co.  (1902)  171  N.  Y.  538,  557.  The  injunctions 
against  the  use  of  the  plaintiff's  name  and  the  false  certificate  might  be 
placed  on  a  different  basis,  the  risk  of  future  liability  or  litigation  arising 
therefrom;  Routh  v.  Webster  (1847)  10  Beav.  561;  Dixon  v.  Holden  (1869) 
L.  R.  7  Eq.  488;  Walter  v.  Ashton  [1902]  2  Ch.  282;  but  the  same  right  is 
ultimately  protected,  whatever  the  classification  of  the  remedy.  The  prin- 
cipal case  derives  additional  force  from  some  recent  holdings  of  the  New 
Jersey  Court  of  Errors  and  Appeals,  see  Notes,  p.  533 ;  and  would  undoubt- 
edly be  sustained  on  appeal.  As  the  plaintiff's  name  in  the  principal  case 
was  used  for  advertising  purposes,  an  adequate  remedy  would  now  exist  in 
New  York.     Laws,  1903,  Ch.  132. 

Evidence — Dying  Declarations — Conclusions  oe  Fact  Excluded  Under 
Opinion  Rule. — Deceased,  in  his  dying  declaration,  stated  that  a  certain 
person  had  requested  him  to  arrest  defendant  who  "was  drunk  and  crazy ; 
and  he  ran  his  family  off  from  the  house."  "Q.  And  you  fired  in  self- 
defense?  A.  Yes,  sir."  Held,  that  these  statements  were  mere  conclusions 
and  inadmissible.    State  v.  Horn  (Mo.  1907)    103  S.  W.  69. 

While  the  majority  of  the  cases  hold  that  the  Opinion  rule  is  applicable 
to  dying  declarations,  State  v.  Elkins  (1890)  loi  Mo.  344;  State  v.  Sale 
(1902)  119  la.  I ;  Collins  v.  Commonwealth  (Ky.  1876)  12  Bush.  271,  the  true 
theory  would  seem  to  be  that,  since  the  deceased  cannot  be  further  ques- 
tioned as  to  specific  facts,  his  conclusions  are  "indispensable."  \yigmore, 
Ev.  §1447.  The  word  "opinion"  has  often  been  used  in  designating  and 
excluding  correctly  a  mere  conjecture,  Kearney  v.  State  (1897)  loi  Ga.  803; 
State  v.  Burnett  (1900)  47  W.  Va.  731;  Berry  v.  State  (1897)  63  Ark.  382, 
as  distinguished  from  an  inference  based  upon  facts,  which  were  or  could 
have  been  observed  by  the  declarant.  Some  courts  have  evaded  an  applica- 
tion of  the  Opinion  rule  by  terming  declarant's  conclusion  a  "collective  fact," 
Sullivan  v.  State  (1893)  102  Ala.  135,  142,  while  some  have  merely  charac- 
terized a  statement  as  one  of  "fact"  which  was  clearly  opinion  or  inference. 
Boyle  V.  State  (1885)  105  Ind.  469,  472;  Shenkenberger  v.  State  (1900) 
154  Ind.  630;  Wroe  v.  State  (1870)  20  Oh.  St.  460;  and  cf.  State  v.  Nettle- 
bush  (1866)  20  la.  257.  These  decisions  seem  to  indicate  that  the  courts 
regard  the  results  of  an  application  of  the  Opinion  rule  to  dying  declara- 
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tions  as  undesirable.  Were  the  Opinion  rule  discarded,  the  danger  that 
the  jury  might  be  misled  by  such  an  inference  of  fact  as  the  principal  case 
presents,  could  be  largely  obviated  by  appropriate  instructions,  and  this 
seems  less  of  an  evil  than  the  retention  of  so  inept  a  rule. 

Evidence — Witnesses — Reasons  for  Knowledge  or  Recoli/Ection. — In  an 
action  for  injuries  to  a  passenger  in  falling  from  the  step  of  a  street  car,  a 
witness  testified  that  the  car  had  started  when  the  plaintiff  attempted  to  get 
off,  and  that  his  attention  was  called  to  this  because  he  "wondered  whether 
she  was  going  to  try  to  get  out  of  the  car"  while  it  was  running.  Held, 
that  the  witness'  reason  for  his  accuracy  of  recollection  should  be  excluded. 
Fulton  V.  Metropolitan  St.  Ry.  Co.   (Mo.  1907)   102  S.  W.  47. 

This  decision  is  put  upon  the  ground  that  it  would  be  "harmful  and 
unjust"  to  admit  in  evidence  statements  the  falsity  of  which,  if  in  fact  they 
are  untrue,  cannot  be  detected.  It  is  undoubtedly  the  general  rule,  as  the 
court  says,  to  admit  statements  of  circumstances  which  legitimately  affect  a 
witness'  knowledge  or  recollection,  even  though  they  would  otherwise  be 
inadmissible,  Wigmore  on  Ev.  sec.  655;  Ry.  Co.  v.  Clay,  Adm'x.  (1895)  X08 
Ala.  22i;  Scruggs  v.  Gibson  (1869)  40  Ga.  511 ;  Angell  v.  Rosenbury  (1864) 
12  Mich.  241,  257;  Tomlinson  v.  Derby  (1876)  43  Conn.  562,  and  this  rule 
has  been  followed  in  cases  where,  apparently,  the  same  objection  existed 
practically,  although  in  a  less  degree  potentially.  Tomlinson  v.  Derby, 
supra;  R.  R.  Co.  v.  Van  Steinburg  (1868)  17  Mich.  99,  107;  Ry.  Co.  v. 
Clay,  Adm'x,  supra.  In  the  principal  case  the  court  cites  no  authority  in 
support  of  its  position  and  it  is  doubtful  if  the  decision  can  be  upheld  even 
in  view  of  the  novel  state  of  facts  presented. 

Nuisance — Smoke. — Smoke  and  soot  from  defendant's  factory  discolored 
the  exterior  of  the  plaintiff's  dwelling,  causing  discomfort  and  financial 
injury.  The  locality,  although  suitable  for  country  homes,  was  so  occupied 
only  by  the  plaintiff.  Held,  an  injunction  would  issue.  McCarty  v.  Nat- 
ural Carbonic  Gas  Co.  (1907)   189  N.  Y.  40. 

This  decision  settles  the  law  of  New  York  in  accordance  with  generally 
accepted  principles.  Broadbent  v.  Imperial  Gas  Co.  (1857)  7  DeG.,  M.  &  G. 
436;  Ross  v.  Butler  (1868)  19  N.  J.  Eq.  294;  Hurlbut  v.  McKone  (1887) 
55  Conn.  31.  Had  there  been  merely  an  interference  with  the  comfortable 
enjoyment  of  the  plaintiff's  property,  the  fact  that  the  neighborhood  could 
as  yet  hardly  be  termed  residential  might  have  occasioned  an  opposite  result ; 
6  Columbia  Law  Review  458;  Roscoe  Lumber  Co.  v.  Standard  Silica  Co. 
(N.  Y.  1901)  62  App.  Div.  421;  Huckenstcin's  Appeal  (1871)  70  Pa.  St. 
102 ;  but  the  smoke,  although  not  a  nuisance  per  se,  St.  Louis  v.  Heitseberg 
Packing  Co.  (1897)  141  Mo.  375,  caused  the  plaintiff  such  pecuniary  loss  as 
to  present  the  clear  case  required  that  an  injunction  may  issue. 

Personal  Property — Trust  Deed — Rule  in  Shelley's  Case. — A  trust  deed 
transferred  certain  personal  property  to  the  trustee  with  power  to  pay  the 
income  to  the  grantor  during  life  and  after  his  death  to  pay  over  the  fund 
to  his  heirs.  Held,  the  Rule  in  Shelley's  Case  did  not  apply,  and  the 
grantor  took  a  life  estate  only.  Sands  v.  Old  Colony  Trust  Co.  (Mass. 
1907)  81  N.  E.  300. 

Although  the  Rule  in  Shelley's  Case  is  strictly  applicable  only  to  real 
estate,  the  same  principle  is  applied  by  analogy  to  personalty.  Buttcrfield  v. 
Butterfield  (1748)  i  Ves.  Sr.  154;  Glover  v.  Condell  (1896)  163  111.  566; 
Cochin's  Appeal  (1885)  iii  Pa.  St.  26;  Hampton  v.  Rather  (1855)  30  Miss. 
193;  contra  Siceloff  v.  Redman  (1866)  26  Ind.  251;  Gross  v.  Shieber  (Del. 
1885)  7  Houst.  280;  Hcrrick  v.  Franklin  (1868)  L.  R.  6  Eq.  593.  The  rule 
is  one  of  law  and  not  of  construction;  Trumbull  v.  Trumbull  (1889)  149 
Mass.  200;  Sheely  v.  Neidhammer  (1897)  182  Pa.  St.  163;  but  in  the  appli- 
cation to  dispositions  of  personal  property  it  has  been  treated  as  a  principle 
of  construction  which  will  yield  to  an  apparent  intention  of  the  grantor. 
Glover  v.   Condell,  supra;  Home  v.  Lyeth   (Md.  1818)   4  Harr.  &  J.  431; 
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Bacon's  Appeal  (1868)  57  Pa.  St.  504;  Taylor  v.  Lindsay  (1884)  14  R.  I. 
518;  Gray,  Perpetuities,  §  647,  note.  From  an  examination  of  the  deed  in 
the  principal  case  it  is  clear  that  the  grantor  did  not  intend  to  reserve  more 
than  a  life  interest  in  the  property.  The  court  endorses  what  seems  a 
judicious  departure  from  an  obsolete  technicality. 

Pleading  and  Practice — Contempt — Affidavit. — An  affidavit  charging  con- 
tempt, was  based  on  "information  and  belief"  merely.  After  an  order  to 
show  cause,  the  accused  voluntarily  appeared  and,  pleading  guilty,  was  sen- 
tenced. Held,  no  jurisdiction  was  acquired  by  the  affidavit.  State  ex  rel. 
Harvey  v.  Newton  (N.  D.  1907)   112  N.  W.  52. 

When  the  statute  does  not  require  an  affidavit  on  personal  knowledge,  as 
it  did  not  in  the  principal  case,  Revised  Codes,  N.  D.  1895,  §  5936,  it  seems 
a  sounder  rule  that  an  affidavit,  good  in  substance,  though  on  information 
and  belief,  should  be  sufficient.  Ex  parte  Acock  (1890)  84  Cal.  50;  Jordan 
v.  Circuit  Court  (1886)  69  la.  177;  Pratt  y.  Stevens  (1884)  94  N.  Y.  387. 
The  principal  case  cites  decisions  where  a  warrant  of  arrest  was  issued;  in 
such  case  a  different  rule  would  be  justified,  as  this  is  an  ex  parte  proceed- 
ing and  in  derogation  of  peronal  liberty,  Kaeppler  v.  Bank  (1899)  8  N.  D. 
406,  which  considerations  do  not  apply  to  an  order  to  show  cause.  People 
V.  County  Canvassers  (1892)  20  N.  Y.  Supp.  329.  Furthermore,  the  volun- 
tary appearance  of  the  accused  cures  lack  of  jurisdiction  caused  by  a  defec- 
tive affidavit.  People,  ex  rel.  Barnes  v.  Court  of  Sessions  (1895)  147  N.  Y. 
290,  or  even  by  the  want  of  an  affidavit.  In  re  Checsman  (1886)  49 
N.  J.  L.  115;  see  Warren  v.  Glynn  T,y  N.  H.  340.  In  jurisdictions  where 
the  affidavit  also  constitutes  the  accusation,  personal  knowledge  of  the 
affiant  should  not  be  necessary,  as  a  clear  statement  of  the  acts  charged  will 
sufficiently  inform  the  accused. 

Pleading  and  Practice — Judgment — Collateral  Attack. — A  judgment  by 
default  granted  relief  in  excess  of  the  demand  of  the  complaint  contrary 
to  a  statute  which  provided,  "That  as  against  a  defendant  who  does  not 
answer,  the  relief  granted  shall  not  exceed  that  demanded  in  the  complaint." 
Held,  that  the  judgment  was  subject  to  collateral  attack.  Sache  v.  Gillette 
(Minn.  1907)   112  N.  W.  386. 

The  weight  of  authority  sustains  the  proposition  that  the  court  tran- 
scends its  jurisdiction  in  adjudicating  on  matters  not  relevant  to  the  issues 
or  in  granting  relief  inconsistent  with  the  complaint.  Black,  Judgments, 
242;  Fairchild  v.  Lynch  (1885)  99  N.  Y.  359;  Munday  v.  Vail  (1871)  34  N. 
J.  L.  418;  McFadden  v.  Ross  (1886)  108  Ind.  512;  Spoors  v.  Coen  (1886) 
44  Oh.  St.  497.  The  principal  case  is  in  harmony  with  the  general  rule,  if  its 
interpretation  of  the  statute  as  a  direct  limitation  on  the  court's  jurisdiction 
be  adopted.  A  different  interpretation  of  similar  statutes  has  been  reached 
in  other  states.  Harrison  v.  Union  Trust  Co.  (1895)  144  N.  Y.  326;  Chase 
V.  Christianson  (1887)  41  Cal.  253;  Mach  v.  Blanchard  (1902)  15  S.  D. 
432;  Ketchum  v.  White  (1887)  72  la.  193.  It  is  there  held  that  the  rule  is 
simply  one  of  procedure  for  the  protection  of  defendants,  advantage  of 
which  must  be  taken  by  motion  or  appeal.  The  statute  seems  to  be  a  form- 
ulation of  the  old  equity  rule  on  the  subject;  Northern  Trust  Co.  v.  Albert 
Lea  College  (1897)  68  Minn.  112;  and  as  such  it  is  difficult  to  see  how  it 
can  be  construed  as  a  limitation  on  jurisdiction. 

Real  Property — Easements  in  Gross — Assignabiuty. — An  owner  in  fee 
simple  of  land  by  an  instrument  under  seal  granted  to  an  oil  company  the 
right  to  lay  its  pipes  in  his  land.  Held,  such  right  was  assignable  by  the 
grantee,  and  irrevocable  by  the  grantor.  Standard  Oil  Co.  v.  Buchi  (N.  J. 
1907)  66  Atl.  427.    See  Notes,  p.  536. 

Statutes— As  Notice  Before  Date  of  Taking  Effect.— A  statute,  to  take 
eflFect  ninety  days  after  the  date  of  its  passage,  required  railway  companies 
to  maintain  water  closets  at  all  stations,  giving  no  time  for  their  erection 
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after  the  act  should  take  eflfect.  Held,  that  the  company  was  not  required 
to  take  notice  of  the  statute  before  the  date  it  took  eflfect,  and  the  statute 
was  therefore  unconstitutional,  as  taking  property  without  due  process  of 
law.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  State  (Tex.  1907)  100  S. 
W.  766. 

A  statute  speaks  from  the  time  of  its  taking  effect,  Price  v.  Hopkin 
(1865)  13  Mich.  318;  Rice  v.  Ruddiman  (1862)  10  Mich.  125,  135,  and  is 
generally  held  to  have  no  force  prior  to  that  date,  for  any  purpose,  Cargill 
V.  Power  (1850)  I  Mich.  369;  Charles  v.  Lamberson  (1855)  i  la.  435,  443, 
even  as  notice.  Price  v.  Hopkin,  supra.  In  some  cases  under  statutes  of 
limitation  a  contrary  conclusion  has  been  reached,  on  the  ground  that  the 
legislature  postponed  the  time  of  taking  eflfect  in  order  to  give  opportunity 
to  bring  suit.  Wrightman  v.  Boone  Co.  (1897)  82  Fed.  412;  Duncan  v. 
Cobb  (1884)  32  Minn.  460.  But  this  view  is  generally  not  sustained.  State 
v.  Swope  (1885)  7  Ind.  91;  Price  v.  Hopkin,  supra.  The  time  between  the 
passage  of  a  statute  and  the  date  set  for  its  taking  eflfect  is  given  in  order 
that  all  may  become  familiar  with  its  provisions.  Charles  v.  Lamberson, 
supra.  Unless,  therefore,  the  legislative  intent  clearly  appear  to  be  other- 
wise, no  one  should  be  required  to  act  under  a  statute  prior  to  the  date  of 
its  taking  eflfect.  Gilbert  v.  Ackerman  (1899)  159  N,  Y.  118;  Charles  v. 
Lamberson,  supra.  The  principal  case  was,  therefore,  corr'eet  in  holding 
the  statute  unconstitutional. 

Taxation — Exemption  of  National  Securities. — Under  a  statute  which 
required  that  stock  of  state  banks  should  be  assessed  to  the  bank  and  not 
to  the  individual  stockholder,  United  States  government  bonds  owned  by 
the  plaintiflf  banks  had  been  included  in  the  valuation  of  the  capital  stock. 
Held,  that  the  valuation  should  not  include  national  securities.  Home  Sav. 
Bank  V.  Des  Moines  (1907)  27  Sup.  Ct.  571. 

For  the  purpose  of  taxing  stockholders,  United  States  bonds  owned  by  a 
bank  are  included  in  the  valuation  of  its  stock;  Van  Allen  v.  Assessors 
(1865)  3  Wall.  573;  and  the  tax  may  be  required  to  be  paid  in  the  first 
instance  by  the  corporation,  leaving  to  it  the  right  of  reimbursement  from 
the  stockholders.  National  Bank  v.  Kentucky  (1869)  9  Wall.  353;  Mer- 
chants' Bank  V.  Pennsylvania  (1897)  167  U.  S.  461;  Cleveland  Trust  Co.  v. 
Landers  (1902)  184  U.  S.  iii.  In  the  principal  case  the  tax  was  nominally 
levied  on  the  stock,  and  was  therefore  sustained  by  the  state  court.  German 
Savings  Bank  v.  Burlington  (1902)  Ii8  la.  84;  National  State  Bank  v.  Bur- 
lington (1903)  119  la.  696;  Home  Savings  Bank  v.  Des  Moines  (la.  1904) 
loi  N.  W.  867.  But  obviously  the  tax  was  really  levied  on  the  capital  of  the 
bank ;  otherwise  one  person  would  be  taxed  on  property  owned  by  another. 
While  the  practical  results  of  the  tax  in  the  principal  case  may  not  be  very 
diflferent  from  those  reached  by  collecting  the  tax  from  the  bank  as  agent 
of  the  stockholders,  the  logical  distinction  is  clear,  and  the  principal  case 
seems  incontrovertible. 

Taxation — Inheritance  Tax — Property  in  Hands  oe  Executor. — Act 
109,  Laws  Louisiana,  1906,  imposed  an  inheritance  tax  on  "all  successions 
not  finally  closed  or  in  which  the  final  account  has  not  been  filed."  Over 
half  of  the  testator's  estate  had  been  distributed  before  the  passage  of  the 
act.  A  tax  was  assessed  on  the  undistributed  portion  of  the  estate.  Held, 
the  act  was  constitutional.    Succession  of  Stauffer  (La.  1907)  43  So.  928. 

The  principle  that  the  right  to  the  succession  vests  in  the  legatee  imme- 
diately on  the  death  of  the  testator  is  not  foreign  to  the  law  of  Louisiana. 
O'Donald  v.  Lobdell  (1831)  2  La.  299;  Succession  of  Provost  (1857)  12 
La.  Ann.  577;  Ware  v.  Jones  (1867)  19  La.  Ann.  429;  Code,  Arts.  940-945.  A 
statute  imposing  a  tax  upon  a  succession  already  vested  in  law,  when  the 
owner  comes  into  beneficial  enjoyment  thereof,  is  unconstitutional.  Matter 
of  Pell  (1902)  171  N.  Y.  48.  The  principal  case  follows  Succession  of  Levy 
(1905)  115  La.  378,  and  is  supported  by  Carpenter  v.  Commonwealth 
(1854)  17  How.  U.  S.  456,  but  it  appears  to  ignore  the  decision  in  Tulane  v. 
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Board  of  Assessors  (1906)  115  La.  1025.  A  tax  upon  a  succession  already 
"vested  in  right,"  although  not  "vested  in  fact,"  would  seem  to  impair 
vested  rights. 

Torts— Death  by  Wrongful  Act — Limitation  of  Actions. — The  plaintiflf 
in  New  Jersey  sued  for  the  wrongful  death  of  her  intestate  which  occurred 
in  Minnesota  over  six  months  before.  The  wrongful  death  statute  of  Min- 
nesota limited  the  right  of  action  to  one  year ;  while  the  similar  New  Jersey 
statute  limited  the  right  of  action  under  it  to  six  months.  Held,  the  plain- 
tiff's right  was  not  barred  in  New  Jersey.  Keep  v.  National  Tube  Co. 
(1907)  154  Fed.  121. 

In  the  case  of  statutes  giving  a  right  of  action — as  that  for  wrongful 
death — which  did  not  exist  at  common  law,  Insurance  Co.  v.  Brame  (1877) 
95  U.  S.  754.  and  limiting  the  time  within  which  the  suit  must  be  brought, 
this  provision  enters  as  a  condition  of  the  liability  itself.  The  Harrisburg 
(1886)  119  U.  S.  199.  214.  Accordingly,  when  the  lex  fori  recognizes  the 
right  to  sue  conferred  by  the  lex  loci  delicti,  it  should  recognize  this  sub- 
stantive condition  attached.  Boyd  v.  Clark  (1881)  8  Fed.  849;  Theroux  v. 
R.  R.  Co.  (1894)  27  U.  S.  App.  508;  cf.  Hill  V.  Supervisors  (1890)  119  N. 
Y.  344.  The  case  would  be  different  if  the  domestic  provision  was,  in  truth, 
a  Statute  of  Limitations,  and  not  solely  applicable,  as  here,  to  the  substan- 
tive right  given  by  the  domestic  statute;  since  the  laws  of  one  state  may 
not  affect  or  regulate  the  procedure  in  another.  Weaver  v.  R.  R.  Co.  (1893) 
21  D.  C.  499,  506;  cf.  Great  Western  Tel.  Co.  v.  Purdy  (1896)  162  U.  S. 
329,  339;  Burdick,  Torts,  239.  Under  the  facts,  however,  the  principal  case 
is  correct. 

Torts— Innkeeper's  Liability — Insult  to  Guest. — An  innkeeper's  servant 
in  the  course  of  his  employment  forced  his  way  into  a  female  guest's  room 
late  at  night,  and,  accusing  her  of  immoral  conduct,  ordered  her  to  leave 
the  hotel,  and  threatened  her  with  proclamation  as  a  disreputable  person. 
Held,  the  guest  could  not  recover  against  the  innkeeper.  DeWolf  v.  Ford 
(1907)  104  N.  Y.  Supp.  876. 

By  law  the  comfort  and  happiness  of  a  passenger  are  largely  in  the 
control  of  the  carrier ;  of  the  guest,  in  the  innkeeper.  'The  innkeeper  assigns 
the  room  at  will,  Fell  v.  Knight  (1841)  8  M.  &  W.  269,  the  guest  is  merely 
a  licensee,  Rodgers  v.  People  (1881)  86  N.  Y.  360;  Commonwealth  v. 
Mitchel  (Pa.  1850)  2  Pars.  Eq.  Cas.  431,  the  innkeeper  has  access  to  the 
guest's  room,  and  may  assign  him  a  different  room,  Doyle  v.  Walker  (1867) 
26  Up.  Can.  Q.  B.  502,  and  his  servants  may  eject  the  guest  for  cause.  State 
V.  Whitby  (Del.  1854)  5  Harr.  494;  Commonwealth  v.  Mitchel,  supra.  As 
an  outgrowth  of  the  similar  semi-police  power  exercised  by  the  carrier 
through  his  servants,  and  because  of  its  liability  to  abuse,  Chamberlin  v. 
Chandler  (1823)  3  Mason  242,  the  carrier  is  liable  for  his  servant's  insulting 
language  and  abusive  conduct,  although  not  amounting  to  assault  or  slander. 
Chamberlin  v.  Chandler,  supra;  McGinnis  v.  Mo.  Pac.  Ry.  Co.  (1886)  21 
Mo.  App.  399;  S.  K.  R.  R.  Co.  v.  Hinsdale  (1888)  38  Kan.  507;  Gillespie  v. 
R.  R.  Co.  (1904)  178  N.  Y.  347.  For  analogous  reasons  a  majority  of  the 
courts  in  this  country  have  held  that  the  innkeeper  was  under  a  duty  to 
protect  his  guests  similar  to  that  of  the  carrier,  refusing  to  put  an  extended 
interpretation  on  the  dicturn  in  Calye's  Case  (1584)  8  Co.  32,  that  "if  a  guest 
is  beaten  in  an  inn,  the  innkeeper  shall  not  answer  for  it."  Mosted  v. 
Swedish  Brethren  (1901)  83  Minn.  40;  Overstreet  v.  Moser  (1901)  88  Mo. 
App.  72;  Gilbert  v.  Hoffman  (1885)  66  la.  205;  Clancy  v.  Barker  (1904)  71 
Neb.  83;  Chase  v.  Knabel  (Wash.  1907)  90  Pac.  642;  Beale,  Innkeepers, 
§  174;  contra,  Clancy  v.  Barker  (1904)  131  Fed.  161.  The  rejection  by  the 
principal  case  of  the  result  reached  by  the  majority  of  the  modem  authori- 
ties is  the  more  to  be  deplored  because  modem  conditions  compel  an  increas- 
ing number  to  depend  on  the  inn  for  their  comfort. 
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Torts — Injury — Statutory  Duty. — An  action  was  brought  for  damages 
sustained  because  of  an  act  done  by  the  defendant  under  a  contract  prohib- 
ited by  the  Sherman  Anti-Trust  Act.  Section  seven  provides  that  "any  per- 
son who  shall  be  injured  by  reason  of  anything  forbidden  or  declared 
unlawful  .  .  .  may  recover  threefold  damages."  Defendant's  act  was 
no  tort  toward  plaintiff  at  common  law.  The  defense  urged  was  that 
"injured"  as  used  in  the  section  quoted,  meant  a  strict  legal  injury  as 
recognized  at  common  law.  Held,  the  action  was  well  brought.  Wheeler- 
Stenzel  Co.  v.  National  Window  Glass  Jobbers'  Ass'n.  (1907)  152  Fed.  864. 
Whether  the  word  "injured"  was  used  in  its  technical  common  law  mean- 
ing— i.  e.  harm  resulting  from  the  commission  of  a  tort — or  merely  as  a 
synonym  for  "suffering  loss"  or  "harmed,"  is  immaterial.  An  act  that 
might  at  common  law  result  in  "damage"  merely,  would,  after  a  statute 
declaring  such  act  illegal  and  criminal,  result  in  strict  legal  injury,  Mogul 
Steamship  Co.  v.  McGregor  [1892]  App.  Cas.  25,  46;  Parke  v.  Barnard 
(1883)  135  Mass.  116,  if  the  legislature  contemplated  the  protection  of  the 
person  harmed,  Taylor  v.  L.  S.  &  M.  S.  R.  R.  Co.  (1881)  45  Mich.  74,  as 
determined  from  the  purview  of  the  legislation  and  the  language  employed. 
Atkinson  v.  Newcastle  Waterworks  Co.  (1887)  2  Exch.  Div.  441 ;  Hayes  v. 
Mich.  Cent.  R.  R.  Co.  (1884)  in  U.  S.  228,  239.  The  Statute  in  the  prin- 
cipal case  in  terms  gives  a  remedy  to  all  persons  affected  in  their  business 
or  property.  Chattanooga  Foundry  v.  Atlanta  (1905)  203  U.  S.  390.  The 
principal  case  is,  therefore,  correct. 

Wills — Sale  of  Realty  by  Testator. — Escrow. — A  deed  of  real  property 
was  delivered  in  escrow  in  pursuance  of  a  contract  made  subsequent  to  a 
devise  of  said  property.  The  condition  happened  after  the  testator's  death. 
Held,  the  purchase  money  belonged  to  the  devisee.  Van  Tassel  v.  Burger 
(1907)    104  N.  Y.  Supp.  273. 

At  common  law,  the  least  alteration  in  the  testator's  interest,  4  Kent  529 ; 
Cave  V.  Hoi  ford  (1798)  3  Ves.  Jr.  650,  as  by  the  delivery  of  a  deed  in 
escrow  or  a  contract  to  convey,  revoked  the  devise,  Mayer  v.  Goit/land 
(1779)  2  Dickens  563;  Walton  v.  Walton  (N.  Y.  1823)  7  Johns.  Ch.  258, 
this  rule  supposedly  effectuating  the  intention  of  the  testator,  i  Roll.  Abr. 
615.  In  New  York  it  is  now  declared  by  statute  that  a  devise  shall  be 
deemed  revoked  only  by  an  act  which  completely  divests  the  testator  of  his 
estate.  2  R.  S.  p.  64,  §§  45-48;  cf.  i  Vict.  c.  26.  Thus,  under  a  contract  to 
convey  not  consummated  before  death  the  devisee  now  takes  the  purchase 
money.  Knight  v.  Weatherwax  (N.  Y.  1838)  7  Paige  Ch.  182;  Wagstaff  v. 
Marcy  (1898)  54  N.  Y.  Supp.  1021.  Nor  does  a  delivery  in  escrow  change 
this  result ;  for  nothing  passes  thereby  until  the  happening  of  the  condition ; 
Wheelwright  v.  Wheelwright  (1807)  2  Mass.  447;  Green  v.  Putnam  (N.  Y. 
1847)  I  Barb.  500;  and  the  doctrine  of  relation  is  invoked  only  where 
necessary  to  uphold  the  grantor's  deed  and  to  prevent  injury  to  the  grantee. 
County  of  Calhoun  v.  Emig.  Co.  (1876)  93  U.  S.  124;  Jackson  v.  Rowland 
(N.  Y.  1831)  6  Wend.  666.    Accordingly,  the  principal  case  is  sound. 
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The  Austinian  Theory  of  Law:  being  an  edition  of  Lectures  L  V 
and  VI  of  Austin's  "Jurisprudence,"  and  of  Austin's  "Essay  on  the  Uses 
of  the  Study  of  Jurisprudence,"  with  critical  notes  and  excursus.  By  W. 
Jethro  Brown.    London :    John  Murray.     1906.    pp.  xv,  383. 

Dr.  Brown's  chief  object  in  this  excellent  work  is  to  present  for  stu- 
dents' use  a  statement  with  critical  interpretation  of  the  theory  of  sover- 
eignty and  law  evolved  many  generations  ago  by  that  celebrated  writer  and 
lecturer  on  Jurisprudence,  John  Austin.  With  boldness  and  skill,  which 
calls  from  the  author  a  word  of  apology,  he  has  edited  out  of  the  well- 
known  lectures  all  of  the  invective  and  much  of  the  repetition  which 
detracted,  from  the  pleasure  in  reading  them,  reducing  the  bulk  by  at  least 
one-third,  and  at  the  same  time  has  suggested  a  certain  reconstruction  of 
the  doctrine.  He  has  added  to  Austin's  text  a  series  of  valuable  notes 
and  questions  designed  rather  to  assist  the  student  in  criticising  and  inter- 
preting than  to  afford  a  vade  niecutn  for  examination  purposes,  for  Austin's 
style  is  heavy  and  many  of  his  passages  are  obscure  if  not  impossible  of 
understanding. 

In  the  Excursus  the  author  treats  of  "The  State,"  "Sovereignty,"  "The 
English  Judge  As  Law-maker,"  "Customary  Law  in  Modern  England,"  "A 
Consideration  of  Some  Objections  to  the  Conception  of  Positive  Law 
as  State  Command"  and  "The  Sciences  of  State  Law."  He  lucidly  pre- 
sents an  exposition  of  certain  topics  which  to  him  seemed  to  demand  fuller 
discussion,  upholding  the  views  of  Austin  where  he  can  or  reconstructing 
them  where  he  cannot,  pointing  out  controverted  passages  and  the  well- 
deserved  criticisms  of  later  writers,  and  his  arguments  are  strong  and  well 
martialed.  Excursus  A  treating  of  "The  State"  is  the  first  and  probably 
the  best  of  the  series.  Beginning  with  the  group  life  of  two  individuals 
engaged  in  a  common  undertaking,  he  builds  up  the  theory  of  the  corpora- 
tion, and  tracing  the  stages  of  its  development  he  finally  presents  the  State, 
in  which  he  recognizes  the  personality  of  the  highest  and  most  developed 
social  group.  To  him  the  State  is  a  public,  juristic,  real,  legal  person  in  a 
classification  of  persons  in  a  wide  sense,  differing  from  the  corporation  in 
this :  "Both  company  and  State  are  organized  groups,  but  in  the  mind  of 
the  component  individuals  which  go  to  form  them,  the  social  self  in  one 
case  is  strictly  limited,  whilst  in  the  other  it  is  unlimited,  extending  in  its 
range  over  the  whole  compass  of  individuality." 

Dr.  Brown  in  Excursus  C  maintains  that  "judges  may  add  to  the 
existing  law  by  the  indirect  process  of  judicial  decision."  He  admits  that 
judges  cannot  overrule  statutes  and  says  that  if  judicial  interpretation  ever 
defeats  the  legislative  purpose  it  is  because  the  legislative  purpose  has  been 
badly  expressed  rather  than  because  the  judges  have  legislative  ambition. 
He  supports  the  doctrine  of  Austin  by  holding  that  the  judge  is  the  dele- 
gate of  the  sovereign.  "The  judges  can  and  do  make  law,"  he  says,  "but 
only  in  strict  subordination  to  Parliament,  which  may  set  at  naught  their 
judgments  and  repeal  the  law  which  they  have  established."     Parliament 


556  COLUMBIA   LAW   REVIEW. 

may  reverse  distasteful  decisions,  annul  the  principles  and  regulate  the 
tenure  and  authority  of  the  judges,  but  "the  rule  which  the  judges  lay  down 
is  enforced,  not  by  might  of  their  own,  nor  by  the  might  of  the  organized 
community,  but  by  the  might  of  the  sovereign  power."  If  sovereignty  is 
located  in  the  State  itself,  as  the  author  says  it  is,  his  contention  meets  the 
case  of  the  United  States  Supreme  Court;  but  if  it  is  in  the  Austinian 
"air"  the  contention  is  insupportable.  The  fault  with  Austin,  Dr.  Brown 
points  out,  is  that  he  "confuses  political  with  legal  sovereignty.  But  of 
whichever  of  these  he  is  thinking,  he  invariably  looks  upon  the  sovereign 
as  a  superior  person  or  body  who  imposes  his  will  on  inferiors."  Dr. 
Brown's  view  of  customary  law  is  that  "custom  is  law  when  it  can  be  held 
that  the  judges  are  bound  to  enforce  it"  "In  the  view  I  hold  of  the 
matter,"  he  says,  "we  have  reached  a  stage  in  our  legal  history  when  a 
theory  of  customary  law  inevitably  leads  on  to  a  theory  of  judicial  practice 
in  general." 

Austin's  definition  of  a  law  has  been  criticised  severely  by  such  emi- 
nent authorities  as  Mr.  James  Bryce,  Prof.  Holland  and  Sir  Henry  Maine. 
Dr.  Brown,  in  a  footnote  to  the  text  and  in  Excursus  E,  contends  against 
these  weighty  arguments  and  says : 

"Such  differences  of  opinion  with  respect  to  the  definition  of  sanction 
and  the  essence  of  command  are  referred  to,  not  to  confute  Austin,  but  to 
bring  out  the  meaning  and  significance  of  his  position.  ...  If  positive 
law  is  something  more  than  command,  it  is  at  least  command,  and  is  sanc- 
tioned typically  by  penalties.  In  this  connection  a  very  practical  question 
may  be  asked :  Does  the  Austinian  conception  of  sanction  cover  the  cases 
described  as  sanctions  of  nullity?  The  question  is  illustrated  by  the  case 
of  Cowan  v.  Milbourn,  L.  R.,  2  Exch.,  230.  In  that  case  the  defendant 
agreed  to  let  rooms  to  the  plaintiff,  but  after  discovering  that  the  rooms 
were  intended  to  be  used  for  the  purpose  of  a  blasphemous  character,  he 
refused  to  stand  by  the  agreement.  It  was  held  by  the  court  that,  since  the 
object  of  the  contract  was  illegal,  the  contract  could  not  be  enforced  at  law. 
Baron  Bramwell,  in  his  judgment,  said:  'It  is  strange  there  should  be  so 
much  difficulty  in  making  it  understood  that  a  thing  might  be  unlawful,  in 
the  sense  that  the  law  will  not  aid  it,  and  yet  that  the  law  will  not  imme- 
diately punish  it.  If  that  only  were  unlawful  to  which  a  penalty  is  attached, 
the  consequence  would  be  that,  inasmuch  as  no  penalty  is  provided  by  the 
law  for  prostitution,  a  contract  having  prostitution  for  its  object  would 
be  valid  in  a  court  of  law.'  The  command  of  the  State  implied  in  the 
judgment  of  Baron  Bramwell  may  be  expressed  as  a  prohibition  of  the 
making  of  certain  kinds  of  contract — prohibition  sanctioned,  not  by  a  posi- 
tive penalty,  but  by  a  mere  refusal  to  enforce  the  contract.  Can  we  regard 
this  negative  punishment  as  included  within  the  Austinian  conception  of 
sanction  ?  'I  agree,'  wrote  Sidgwick,  'with  critics  of  Austin  in  thinking  that 
the  conception  of  'command' — implying  announcement  of  wish,  together 
with  power  and  purpose  of  punishing  its  violation — can  only  be  applied  in 
an  indirect  way,  and  by  a  process  of  inference  sometimes  rather  compli- 
cated, to  many  of  the  rules  that  make  up  the  aggregate  of  civil  law.  Still 
I  think  that  Austin's  conception  is  always  applicable,  if  it  is  interpreted  as 
meaning  only  that  the  expectation  of  some  penalty,  to  result  from  the  action 
or  inaction  of  government  or  its  subordinates,  constitutes  a  motive  for  con- 
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forming  to  the  rules  we  call  'laws,'  and  supplies  a  broadly  distinctive  char- 
acteristic of  such  rules ;  though  the  penalty  ( i )  may  consist  only  in  the 
enforced  payment  of  damages  to  a  private  individual  injured  by  the  viola- 
tion of  the  rule,  or  (2)  may  be  merely  negative,  and  consist  in  the  with- 
drawal from  the  law-breaker  of  some  governmental  protection  of  his  inter- 
ests to  which  he  would  otherwise  have  been  entitled.' " 

The  author  concedes  the  untenability  of  Austin's  interpretation  of  the 
source  and  nature  of  the  command  and  says  that  the  conception  of  law  as 
command  is  inadequate  for  the  purposes  of  legal  science.  He  goes  further 
and  says  that  law  affirms  rules  of  conduct  and  urges  the  inclusion  of  three 
additional  elements  as  follows:  "The  sum  of  the  rules  which  go  to  make 
law  is  a  unity ;  it  is  a  unity  which  is  also  a  growth ;  it  is  a  growth  which 
is  also  something  distinguishable  from  a  mere  natural  product,  being  in 
fact  an  expression  of  human  intelligence  and  design — 'a  growth  directed 
by  conscious  foresight.' " 

On  the  whole  Dr.  Brown's  work  is  a  valuable  contribution  to  the  liter- 
ature on  the  subject  of  jurisprudence,  but  it  can  hardly  restore  the  power 
and  prestige  of  Austin. 

Regulation  of  Commerce  Under  the  Federal  Constitution.  By 
Thomas  H.  Calyert.  Northport:  Edward  Thompson  Co.  1907.  pp.  viii, 
380. 

This  is  an  orderly,  well-written,  and  well-arranged  statement  of  the 
judicial  decisions  on  the  subject  considered.  It  is  the  work  of  a  digester, 
rather  than  of  an  original  thinker,  or  of  an  historical  student.  As  compared 
with  the  recent  work  of  E.  Parmalee  Prentice  on  a  similar  topic,  it  exhibits 
a  much  less  careful  study  of  the  conditions  out  of  which  the  governing 
provisions  of  the  Constitution  of  the  United  States  arose,  and  in  the  light 
of  which  they  may  be  the  better  understood,  and  a  much  more  careful 
study  of  the  manner  in  which  these  provisions  have  been  in  fact  construed 
by  the  courts. 

Mr.  Calvert,  however,  can  reason  clearly,  and  when  he  finds  a  point 
not  covered  by  some  judicial  precedent,  does  not  hesitate  to  examine  it  on 
principle.  Thus,  while  admitting  that  Congress  can  regulate  the  manufac- 
ture of  pure  foods,  so  far  as  necessary  to  prevent  fraud  on  buyers  of  goods 
upon  the  inter-state  and  foreign  market,  he  thinks  that  there  could  be  no 
general  exclusion  from  inter-state  commerce  of  commodities  not  manufac- 
tured under  federal  supervision,  or  produced  by  child  labor  (pp.  115,  117). 

He  does  not  anticipate  any  embarrassment,  in  the  fixing  of  railroad 
rates  by  the  Inter-State  Commerce  Commission,  from  the  constitutional 
prohibition  against  preferences  to  the  ports  of  one  State  over  those  of 
another.  This  he  regards  as  designed  to  protect,  not  the  interests  of  any 
one  port  in  comparison  with  those  of  another,  but  those  of  all  the  ports  of 
one  State  as  against  all  the  ports  of  another,  and  as  forbidding  only  such  a 
direct   preference  as  no  Commission  would   ever  be   likely  to  adopt    (pp. 

176-179). 

The  author  does  not  content  himself  with  stating  the  ultimate  conclu- 
sions of  the  courts.  He  gives  the  grounds  which  they  assign  for  them,  and 
thus  helps  towards   an  intelligent  acquaintance  with  the  guiding  rules  of 


658  COLUMBIA    LAW   REVIEW. 

construction  which  the  Supreme  Court  of  the  United  States  has  from  time 
to  time  laid  down  with  respect  to  the  powers  of  Congress  over  commerce, 
so  far  as  they  have  led  to  particular  litigation. 

The  book  is  handsomely  printed  and  well  indexed. 

Interstate  Commerce  Acts,  Indexed  and  Digested.  By  Charles  S. 
Hamun.     Boston :  Little,  Brown,  &  Company.     1907.     pp.  480. 

As  its  title  implies,  this  book  is  divided  into  two  parts.  The  first  con- 
sists of  the  texts  of  the  various  federal  statutes  having  to  do  with  the  regu- 
lation of  interstate  commerce.  The  second  is  made  up  of  lists  of  words, 
phrases,  topics  and  subjects  to  be  found  in  the  statutes,  with  references  to  the 
exact  places  where  found,  and  with  indications  of  the  particular  connection 
in  which  each  is  used.  The  statutes  are  grouped  as  follows :  i.  The  Inter- 
state Commerce  Act  of  1887  with  amendments  of  1889,  1891,  1895  and  1906; 
the  Act  of  1893  regulating  testimony ;  the  Act  of  1906  defining  the  right  of 
immunity  of  witnesses ;  the  Act  of  1903,  with  amendment  of  1906,  regulating 
commerce  with  foreign  nations  and  among  the  States ;  and  the  Act  of  1903, 
to  expedite  the  hearing  of  suits.  2.  The  supplementary  act  of  1888,  regulat- 
ing governmental  rights  in  western  railroads  and  telegraphs.  3.  The  Safety 
Appliance  Act  of  1893,  with  amendment  of  1896;  the  Act  of  1893,  with 
amendment  of  1903,  for  the  safety  of  employees  and  travelers ;  and  the  Act 
of  1902,  providing  for  safety  appliance  inspectors.  4.  The  Joint  Resolution 
of  1906,  for  the  investigation  of  block  signals.  5.  The  Act  of  1902,  author- 
izing automatic  signals  in  Oklahoma  and  Indian  Territory.  6.  The  Act  of 
1901,  providing  for  reports  of  accidents.  7.  The  Joint  Resolutions  of  1906, 
providing  for  the  investigation  of  railroad  monopolies  in  coal  and  oil.  8. 
The  Act  of  1898,  regulating  relation  to  employees.  9.  The  Employer's 
Liability  Act  of  1906.  10.  The  Anti  Trust  Act  of  1890.  11.  Sections  73  to 
J7  regulating  the  taxation  of  Trusts  under  the  Act  of  1894 ;  and  the  Act 
of  1897,  sustaining  the  same.  12.  The  amendment  of  1906  to  the  Interstate 
Commerce  Act  of  1887.  Except  in  the  last  instance  the  Index-Digests  are 
divided  to  correspond  to  these  groups.  In  each  digest  the  subjects  are 
arranged  alphabetically,  and  indexed  with  reference  to  section,  page  and 
line,  each  line  of  the  text  being  numbered.  So  carefully  has  this  work  been 
done  that  very  few  words,  however  humble,  have  been  omitted  from  the 
classification. 

The  book  contains  no  original  comment  upon  or  annotation  of  the 
statutes  beyond  these  digests,  and  makes  no  attempt  at  citation  of  cases. 
It  purports  to  be  nothing  more  than  a  specialized  statute  book  with  an 
index  sufficiently  minute  and  exhaustive  to  enable  one  to  find  particular 
passages  without  loss  of  time.  For  such  a  purpose  it  is  well  adapted  and 
should  prove  of  real  service  to  any  lawyer  who  is  under  frequent  necessity 
of  finding  needles  in  the  haystack  of  interstate  commerce  regulations.  To 
the  general  practitioner  who  can  more  easily  satisfy  himself  with  the  larger 
compilations,  the  value  of  the  book  would  be  greatly  enhanced  by  fhe  addi- 
tion of  references  to  cases  which  have  applied  or  construed  the  various 
words  and  phrases  contained  in  the  digests. 
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The  Constitution  of  the  United  States  was  adopted  by  the 
Legislatures  of  the  several  States,  and  this  method  was  probably 
the  nearest  practicable  approach  to  a  referendum.  The  Constitution 
of  each  State,  however,  is  an  absolute  referendum.  Though  it  is 
constantly  assumed  that  every  law  enacted  by  the  Legislature  which 
the  courts  have  declared  unconstitutional  embodied  the  purpose 
of  the  citizens,  the  very  opposite  is  the  case ;  for  as  the  State  Con- 
stitution was  ratified  by  the  people  as  the  expression  of  their  per- 
manent intention,  any  law  which  is  repugnant  thereto  or  subversive 
thereof  cannot  but  be  contrary  to  the  popular  will. 

The  Constitution  as  the  only  law  submitted  to  the  voter  at  the 
polls  is  thus  placed  above  all  legislation.  When,  therefore,  it  is 
opposed  to  the  statute  law  enacted  by  the  Legislature,  to  whom  the 
people  have  temporarily  delegated  the  function  of  the  lawmaking 
power,  it  must  prevail.  With  this  in  mind  it  becomes  clear  that 
whenever  the  Legislature  passes  a  law  which  is  unconstitutional, 
and  whenever  the  executive  sanctions  such  law  by  his  signature, 
they  violate  their  sworn  obligations  to  keep  within  the  limits  which 
the  people  have  prescribed. 

The  Constitution,  whether  state  or  national,  is  a  growth,  the 
result  of  calm  deliberation  and  of  long  experiment,  a  crystallization 
of  national  custom,  a  historical  evolution.  Adopted  with  the  reali- 
zation of  past  failures  and  of  future  tendencies,  it  is  invested  with 
such  checks  and  balances  as  will  safeguard  its  spirit  and  conserve 
its  intention.  It  is  for  this  reason  that  the  judicial  functions  of  con- 
struction and  of  interpretation  are  to  be  jealously  maintained.  And 
though  in  moments  of  excitement,  fomented  by  public  agitators, 
there  have  been  sporadic  flashes  of  disapproval,  a  glance  at  our 
history  will  reveal  the  persistent  fact  that  every  constitutional  con- 
vention in  every  state  in  this  country  has  not  only  confirmed  the 
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powers  of  the  judicial  department,  but  has  vindicated  the  courts 
by  adding  limitation  after  limitation  to  the  legislative.  Present  in 
most  constitutions  by  implication,  the  place  of  the  judiciary  as  the 
guardian  of  the  law  is  expressly  reserved  in  others.  Thus  Article 
I,  Section  4,  Paragraph  2  of  the  Constitution  of  the  State  of 
Georgia  provides:  "Legislative  acts  in  violation  of  this  Constitu- 
tion or  the  Constitution  of  the  United  States  are  void  and  the 
judiciary  shall  so  declare  them." 

Furthermore,  the  courts  have  never  sought  to  substitute  the 
judicial  for  the  legislative.  Within  its  legitimate  sphere  the  Legis- 
lature is  supreme,  beyond  the  control  of  the  judiciary;  but  if  it 
transcend  its  inherent  limits  the  courts  can  and  should  annul  such 
encroachment.  It  is  for  them  to  see  that  the  two  other  departments 
of  government,  which  alone  are  clothed  with  political  powers, 
keep  within  the  law.  Surely  the  example  of  an  executive  or  of 
a  legislature  overstepping  the  prescribed  constitutional  limits  is  not 
calculated  to  produce  that  respect  for  the  laws  in  the  individual 
on  which  the  safety  and  the  stability  of  the  government  depends. 

I  would  think  it  altogether  unnecessary  to  discuss  the  function 
of  the  judicial  department,  were  it  not  apparent  that  the  public  is 
at  present  sadly  confused  by  the  animadversions  of  those  who 
should  know  better.  It  seems  to  be  forgotten  that  the  courts  can 
consider  only  such  cases  as  come  before  them;  that  a  delegated 
power  cannot  be  redelegated  save  by  the  people  themselves;  that 
it  is  the  sworn  duty  of  the  judiciary,  as  the  sentinel  stationed  to 
warn  us  of  the  armies  of  aggression,  to  conform  to  the  unmistakable 
letter  of  the  Constitution ;  that  the  courts  have  no  jurisdiction  over 
the  executive  and  the  legislative  as  such,  but  only  in  a  controversy 
involving  individual  rights  ;  that  the  spirit  of  a  Constitution  must  be 
interpreted  in  the  light  of  history,  custom  and  tradition,  and  not 
according  to  partisan  expectation,  and  that  the  judiciary  is  the  only 
department  of  our  government  which  has  not  transcended  its  orig- 
inal limitations. 

To  reiterate  such  things  as  these  seems  therefore  necessary. 
And  now,  when  the  very  function  of  the  courts  is  questioned  and 
when  their  existence  as  a  co-ordinate  branch  of  the  government  is 
subtly  assailed,  it  is  well  also  to  remember  that  the  independence 
of  the  judiciary  is  the  sole  guarantee  of  national  permanence. 
Upon  the  courts'  interpretation  of  the  Constitution,  conceived  in 
the  spirit  of  uniformity;  upon  their  decisions,  in  the  larger  view 
of  universal   application,   depend  every  right  of  person  and  of 
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property.  Where  else  is  our  protection  against  special  legislation  ? 
Where  our  defence  against  some  possible  irresponsible  executive, 
who,  actuated  by  ambition  or  incited  by  the  hope  of  popular  ap- 
plause, may  so  obstruct  the  settled  course  of  justice  that  the  inalien- 
able right  of  the  person  and  of  property,  to  protect  which  is  the 
sole  function  of  government,  will  be  no  longer  secure  ?  However,  it 
is  not  the  judiciary  as  individuals  which  limits  the  executive,  but  the 
judiciary  as  the  exponent  of  the  Constitution.  It  is  not  the  power 
of  the  government  which  is  unbounded,  but  that  of  the  individual 
to  do  everything  not  forbidden  by  law.  The  government  exists  by 
equilibrium.  To  avoid  the  concentration  of  power  at  one  point, 
the  Constitution  provided  three  co-ordinate  branches  of  govern- 
ment. The  courts,  as  the  only  counterpoise  to  an  overgrown  execu- 
tive and  to  a  precipitate  Legislature,  must  declare  the  inviolable 
and  permanent  law.  They  must  determine  what  is  indeterminate, 
and  from  them  in  times  of  tumultuary  agitation,  in  periods  of  popu- 
lar commotion — from  them  only  proceed  permanence  and  regu- 
larity. 

The  arbitrary  power  of  the  judiciary,  of  which  we  hear  so 
much,  is  a  myth ;  for  its  power,  though  of  necessity  and  by  nature 
arbitrary  in  appearance,  is  in  reality  lodged  in  the  Constitution 
itself.  The  courts  cannot  judge  according  to  their  own  discre- 
tion, but  only  according  to  the  written  law,  which  alone  invests 
them  with  authority.  As  compared  with  the  other  two  branches 
of  government,  the  peril  that  the  judiciary  will  usurp  its  powers  is 
extremely  narrow.  It  is  the  centripetal  force  of  government  as 
opposed  to  the  centrifugal  tendency  of  the  two  other  branches. 

It  is  the  Legislature  which,  besieged  by  special  interests,  and 
often  obsessed  by  enthusiasm  for  political  nostrums  and  hap- 
hazard or  academic  panaceas,  has  ever  manifested  a  grow- 
ing tendency  to  overleap  constitutional  barriers.  In  order, 
therefore,  to  give  stability  to  the  Constitution  of  the  State,  it  is 
necessary,  it  is  indispensably  necessary,  to  restrain  within  proper 
and  prescribed  bounds  the  legislative  authority;  for  this  power 
which  makes  the  laws  can  in  a  day  also  annihilate  them.  It  is 
for  the  courts,  therefore,  to  declare  the  organic  law  of  the  people 
as  opposed  to  the  temporary  will  of  their  legislative  representatives ; 
for  the  people,  who  alone  initiate  the  laws,  well  knowing  that  the 
multitude  cannot  deliberate,  have  empowered  the  judicial  depart- 
ment with  the  function  of  deciding  what  is  the  fundamental  law 
of  the  land. 
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Upon  the  courts,  which  alone  are  placed  above  the  ferment  of 
political  strife,  hangs  the  safety  of  the  people  and  the  permanence 
of  the  nation ;  for  if  there  were  no  power  to  intervene  between  un- 
constitutional enactment  and  inconsiderate  execution,  to  curb  the 
aggressions  of  the  temporary  depository  of  the  public  will  and  to 
prevent  accumulations  of  privilege  and  accessions  of  class  interest, 
the  people  would  be  enslaved,  and  this,  too,  while  retaining  the  ap- 
pearance of  liberty  or  the  form  of  republican  government.  It  is 
well,  then,  to  remember  that  the  people  have  themselves  prescribed 
the  form  and  the  rules  of  government,  that  it  was  they  who  de- 
manded the  separation  of  the  government  into  three  co-ordinate 
departments,  that  they  alone  have  the  power  ultimately  to  declare 
what  is  constitutional. 

When  the  Legislature  virtually  says,  "We  will  make  your  Con- 
stitution," it  is  for  the  courts,  as  the  embodiment  of  the  national 
conscience  and  as  the  incarnation  of  the  true  and  universal  law  of 
the  land,  to  say  in  behalf  of  the  people:  "The  power  to  make  a 
Constitution  is  too  sacred  to  be  given  to  any  delegated  authority. 
We  and  we  only,  the  people  of  this  State  and  Nation,  possess  this 
power  and  this  we  shall  not  cease  to  maintain." 

The  Constitution  is  the  perpetual  edict  of  the  sovereign  people, 
and  in  this  light  only  must  it  be  interpreted.  The  construction  of  a 
statute,  therefore,  proceeds  according  to  certain  well-known  prin- 
ciples. To  insure  that  uniformity  and  regularity  upon  which  the 
very  existence  of  personal  and  political  security  depends,  the  scru- 
pulous and  accurate  observance  of  legal  forms  is  absolutely  neces- 
sary. As  was  said  by  Cicero :  "We  have  a  civil  law  so  constituted 
that  a  man  becomes  non-suited  who  has  not  proceeded  in  the 
manner  he  should  have  done."  The  jurisconsults  of  old  had  neither 
eyes  nor  ears  for  a  cause  unless  the  legal  forms  were  complied 
with.  It  is  well,  too,  that  a  judge  should  be  subjected  to  certain 
rules  besides  those  "of  conscience  and  of  nature" ;  for  the  very 
refinements  and  intricacies  of  legal  procedure  were  in  the  main  in- 
troduced to  facilitate  and  to  insure  justice.  While  this  may  be  evi- 
dent to  only  those  who  have  had  some  experience  in  the  law,  it  is 
however  plain  to  all  that  the  courts,  being  denied  recourse  to  force, 
can  gain  respect  and  submission  only  from  the  regularity  of  their 
proceedings,  and  the  impartiality  of  their  decisions. 

It  is  thus  through  form  and  ceremony  that  we  arrive  at  that 
uniformity  which  is  the  recognition  of  equality ;  and  without  such 
equality  before  the  law  there  can  be  no  justice.     Every  lawyer 
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knows  that  one  deviation  from  established  procedure  may  become 
a  loophole  of  escape  for  future  delinquents.  It  is  for  this  reason 
that  the  courts  are  so  jealous  of  precedent,  not  for  the  sake  of  self- 
emphasis,  not  for  the  perpetuation  of  their  own  dignity,  but  in  the 
interests,  it  may  be,  of  millions  unborn.  There  is  no  judicial 
authority  in  the  person ;  it  is  all  in  the  law ;  not  in  the  statute  law, 
but  in  the  Constitution  which,  as  the  foundation  of  the  government, 
is  anterior  to  all  legislative  enactment. 

The  United  States  Constitution,  after  which  our  State  Constitu- 
tions are  closely  modeled,  is  the  codification  of  the  principles  of 
Magna  Charta,  of  the  Petition  of  Right  and  of  the  Common  Law 
of  England.  The  Common  Law  itself  was  founded  on  immemorial 
custom,  confirmed  and  regulated  by  the  courts.  The  Constitution 
was  a  social  compact;  and  with  the  object  to  insure  a  more  perfect 
union  of  States,  to  promote  the  domestic  welfare  and  to  conserve 
for  each  individual  that  security  of  property,  of  person  and  of 
liberty,  which  men  of  our  race  have  come  to  regard  as  their 
heritage,  it  has  itself  defined  the  co-ordinate  and  co-equal  place  of 
the  judiciary  in  our  scheme  of  government.  And  I  think  but  few 
will  contradict  me  when  I  affirm  that  this  provision  is  the  crown- 
ing glory  of  that  noble  instrument — the  noblest,  according  to 
Gladstone,  ever  conceived  and  executed  by  man. 

The  Legislature  is  the  place  to  try  legal  experiments.  It 
labors  in  storm  and  stress  and  in  the  white  heat  of  politics ; 
the  courts  establish  boundaries  and  repair  the  national  fences. 
They  deliberate  in  calm  and  investigate  without  interest ;  they 
neutralize,  prevent  and  counteract  the  sporadic  and  the  arbitrary. 
They  form  a  lofty  barrier  to  the  incursions  of  the  executive  on  the 
one  hand,  and  to  the  usurpation  of  the  legislative  on  the  other — 
a  stone  wall  which  the  trade  winds  of  special  interest  and  the  tidal 
waves  of  spurious  reform  cannot  beat  down.  It  is  well  that  a 
limitation  be  set  before  the  executive;  for  however  well  meaning 
he  be  in  personality  every  inroad  he  makes  upon  the  established 
custom  and  the  national  law  may  become  a  dangerous  instrument 
in  the  hands  of  an  irresponsible  successor.  The  narrow  usurpation 
of  to-day  may  become  the  wide  breach  through  which  the  minions 
of  tyranny  may  enter  to-morrow.  The  executive  and  the  legisla- 
tive, chosen  to  eflfect  the  temporary  will  of  the  people,  have  power 
to  repel  foreign  aggression  and  to  preserve  the  domestic  tran- 
quillity. They  may  not,  however,  devise  ways  to  accomplish  the 
overthrow  of  established  custom  and  of  the  assertors  of  law.     To 
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decrease  the  power  of  the  judiciary,  therefore,  is  to  augment  the 
other  branches ;  and,  since  the  divided  Legislature  is  more  or  less 
exposed  to  the  bolder  and  more  compact  executive,  the  inevitable 
result  would  be  the  final  exaltation  of  the  latter  at  the  expense  of 
the  people.  It  is  thus  apparent  that  upon  the  independence  of  the 
judiciary  depends  the  continuance  of  the  government. 

The  judiciary,  as  a  separate,  distinct,  detached  and  independent 
function  of  government,  is  the  last  and  crowning  political  growth 
of  our  Anglo-Saxon  civilization.  Evolved  out  of  centuries  of 
experience,  invented  by  a  continuing  necessity,  it  took  its  place 
as  our  holy  of  holies,  the  conserver  of  our  liberties,  and  the  tri- 
bunal of  ultimate  appeal.  It  is  a  towefing  bulwark  against  the 
collective  momentum  of  national  perils. 

I  heard  only  recently  the  assertion  that  the  courts  have  from 
time  immemorial  been  opposed  to  progress  and  popular  reform. 
I  do  not  think  this  statement  will  bear  analysis.  According  to 
DeLolme  the  prevalence  of  corruption  in  the  Roman  judiciary  in 
the  time  of  the  Commonwealth,  and  the  consequent  immunity  of 
the  wealthy  lawbreakers  from  punishment,  was  owing  neither  to 
the  luxury  which  prevailed  nor  to  national  degeneracy,  but  to  the 
nature  of  the  government,  which  was  altogether  without  effective 
checks  and  balances.  As  the  people,  who  alone  had  power  to  check 
the  continued  aggressions  of  the  executive,  gave  concession  after 
concession  to  their  masters,  nothing  but  an  independent  judiciary 
to  conserve  the  Constitution  could  have  prevented  their  final  absorp- 
tion into  the  absolutism  of  the  Caesars. 

In  the  history  of  England,  it  is  true,  it  is  not  hard  to  find 
examples  of  corrupt  and  inefficient  judges;  but  this  was  before 
the  judiciary  had  attained  a  separate  identity.  Legal  procedure 
is  the  evolution  of  argument  from  force,  and  the  early  English 
kings,  bent  upon  strengthening  the  central  government,  could 
brook  but  few  arguments.  From  the  time  of  Edward  I,  the  Eng- 
lish Justinian,  until  the  year  of  the  great  Reform  Bill,  the  approach 
to  justice  was  a  very  gradual  one.  To  substitute  for  the  initia- 
tive of  the  Crown  the  judgment  of  the  cjurts  was  a  task  not  to  be 
accomplished  in  a  century.  Often,  indeed,  there  was  no  redress 
for  the  people  save  in  the  arbitrament  of  arms. 

The  judges  of  that  era  sought  in  many  ways  to  confer  despotic 
authority  on  the  Crown,  of  which  they  were  the  creatures;  and 
this  the  people,  jealous  of  their  rights  as  confirmed  by  Magna 
Charta,  could  not  permit.     Had  there  been  a  detached  judiciary 
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to  counteract  the  overweighted  executive,  not  only  Wat  Tyler's 
Rebellion  in  the  reign  of  Edward  III,  but  also  the  Civil  War  in 
the  time  of  the  Stuarts,  would  most  probably  never  have  occurred. 
The  most  potent  cause  of  the  parliamentary  struggle  against 
Charles  I  was  the  assumption  by  the  king  of  the  judicial  authority 
in  the  Court  of  the  Star  Chamber.  These  and  various  cumulative 
attempts  to  regulate  and  to  separate  the  judiciary,  which  was  so 
long  the  mere  instrument  of  the  executive  will,  have  at  last  resulted 
in  such  impartiality  of  justice  that  it  is  now  universally  conceded 
that  English  justice  is  without  a  parallel.  Only  when  the  execu- 
tive was  shorn  of  its  dangerous  prerogatives  and  when  the  auto- 
crat was  curbed  by  legislative  and  judicial  bounds  did  English 
liberty  become  a  fact.  As  long  as  the  courts  were  subordinate  to 
the  Crown  there  could  be  no  stability.  And  now,  since  the  power 
of  the  English  executive  has  been  ascertained,  defined  and  estab- 
lished by  law,  the  rights  of  the  people,  as  with  us,  are  secure. 

In  this  country  there  is  even  less  cause  for  criticism  of  the 
judiciary.  Before  the  Revolution  the  courts  were  sometimes  domi- 
nated by  the  Crown.  Since  the  adoption  of  the  Constitution, 
however,  which  gave  full  scope  to  the  judicial  system,  they  have 
uniformly  been  characterized  by  integrity  of  conduct  and  impar- 
tiality of  deliberation.  Therefore,  I  cannot  but  believe  that  the 
prevailing  misconception  of  the  courts,  and  the  widespread  mis- 
apprehension of  their  function,  is  due  to  a  lamentable  ignorance 
of  our  judicial  history.  Else  how  shall  we  account  for  the  grow- 
ing demand  that  the  courts  follow  the  platform  instead  of  prece- 
dent, that  they  substitute  the  ephemeral  for  the  permanent,  the 
local  for  the  universal? 

Respecting  the  Anglo-Saxon  respect  for  property,  the  courts 
have  ever  recognized  that  liberty  and  property  are  inseparable. 
Life,  liberty  and  property  are  therefore  equally  protected  by  the 
law.  Our  whole  social  structure  being  founded  on  property  there 
must  be  uniformity  and  freedom  in  the  acquisition  and  transmis- 
sion of  wealth.  There  must  be  no  special  privilege,  no  confisca- 
tion. This  has  required  eternal  vigilance  on  the  part  of  the 
courts ;  and  though  the  opinion  seems  to  prevail  that  both  liberty 
and  property  are  subject  to  the  obiter  dicta  of  the  judges,  no  stu- 
dent of  our  judicature  can  fail  to  see  that  nearly  all  matters  involv- 
ing the  national  welfare,  submitted  to  their  adjudication,  have 
received  that  contemporaneous,  uniform  and  practical  construction 
which  alone  can  conserve  our  society.    Seldom,  indeed,  have  they 
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failed  to  substitute  principle  for  precedent,  and  to  distinguish 
between  the  forces  of  obstruction  and  progress.  If  sometimes 
they  have  seemed  too  conservative  it  was  because,  face  to  face  with 
the  disintegrating  tendencies  of  the  hour,  with  ephemeral  impulses 
and  hysterical  clamor,  they  were  not  able  to  forget  that  one  bad 
precedent  may  trail  a  century  of  injustice.  Their  procedure,  char- 
acterized by  a  lofty  patriotism,  by  a  constant  disregard  for  criti- 
cism and  by  official  consecration,  has  alienated  the  respect  of  only 
the  unscrupulous  and  the  unthinking. 

Were  this  otherwise  that  first  of  publicists,  the  Hon.  James 
Bryce,  would  not  have  been  able  in  a  recent  address  to  say  the  fol- 
lowing: "We  may  still  speak  of  the  law  as  being  the  common 
possession  of  the  United  States  and  England,  because  that  spirit, 
those  tendencies,  those  mental  habits  which  belonged  to  English 
stock,  when  still  undivided,  have  been  preserved."  That  firm 
grasp  on  the  rights  of  the  individual  citizen,  and  that  recognition 
of  the  power  of  the  State  and  of  its  executive  to  enforce  the  obe- 
dience of  the  citizen  in  all  things  save  those  legally  secured  to 
him;  this,  and  that  precision,  exactness  and  definiteness,  that 
deference  to  precedent  and  that  respect  for  form,  as  well  as  that 
wise  conservatism,  that  self-control  and  that  capacity  for  change, 
when  change  means  progress — all  of  which  Mr.  Bryce  pronounced 
the  characteristics  of  the  English  stock  and  of  the  Common  Law — 
are  still  the  ruling  principles  that  govern  our  courts.  Nor  can  it 
be  truthfully  said  that  these  principles  have  failed  to  conserve  the 
spirit  of  freedom,  to  safeguard  the  national  character,  which  is  the 
best  security  for  law,  and  to  insure  justice  and  domestic  peace. 

It  may  not  be  amiss  briefly  to  review  the  work  of  the  courts  in 
correcting  corporate  abuses.  They  have  upheld  the  freedom  of  con- 
tract, have  recognized  the  rights  of  patents,  defined  the  rights,  the 
equality,  the  privileges  and  the  immunities  of  the  citizen,  and  de- 
clared the  limitations  necessary  to  preserve  the  health  and  safety  of 
employes.  They  have  confirmed  the  rights  of  the  States  and  deter- 
mined the  jurisdiction  of  the  federal  government.  They  have  sup- 
ported the  State  Legislatures  and  Congress  in  their  successive 
attempts  to  regulate  commerce  and  curb  the  incursions  of 
monopoly. 

By  its  decisions  in  the  Trans-Missouri  Freight  Association  and 
the  Joint  Traffic  Association  cases,  as  well  as  in  the  Addystone 
Pipe  case,  the  Supreme  Court  upheld  the  Sherman  Anti-Trust 
Law,  which  declared  illegal  every  contract,  combination  and  con- 
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spiracy  in  restraint  of  trade.  To  enumerate  all  of  the  decisions 
which  declared  that  the  government  has  the  power  to  control  the 
trusts  and  railroads  is  not  necessary  here.  Sufificient  to  say  that 
the  courts  have  sustained  the  attempts  to  curb  the  Fertilizer  Trust, 
Beef  Trust,  the  Federal  Salt  Company  and  the  Elevator  Trust, 
affirmed  the  Texas  Anti-Trust  Law  and  caused  the  dissolution  of 
the  Paper  Trust  and  of  the  Nome  Retail  Grocers  Trust.  The 
Northern  Securities  decision  shows  that  the  courts  are  one  with 
the  people  in  their  desire  to  control  those  gigantic  combinations 
of  capital  which  threaten  the  prepetuity  of  the  Republic. 

In  the  last  twenty  years  there  have  been  thirty-six  convictions 
and  more  than  one  hundred  indictments  under  the  Inter-State 
Commerce  Law.  The  judiciary  has  not  failed  to  sustain  the  gov- 
ernment in  its  attempts  to  enforce  the  rights  of  homesteaders  in 
the  West;  and  it  was  the  Supreme  Court  of  the  United  States 
that  restored  to  the  City  of  Chicago  franchises,  fraudulently  and 
surreptitiously  obtained,  to  the  value  of  a  hundred  million  dollars, 
and  that  gave  abutting  owners  in  New  York  the  right  to  collect 
damages  from  the  elevated  railroads. 

Nor  can  it  be  said,  therefore,  that  the  courts  are  unfair  to 
wealth.  They  are  no  respecters  of  persons,  but,  jealous  for  jus- 
tice, they  present  a  united  front  to  preserve  the  Republic,  to  oppose 
special  interests,  privilege  and  monopoly,  to  restrain  the  triumphant 
militancy  of  the  strong  at  the  expense  of  the  weak,  to  protect 
merit  and  industry  wherever  found,  to  encourage  freedom  of 
opportunity  and  to  insist  on  a  fair  division  and  a  proper  appor- 
tionment of  reward  between  labor  and  capital. 

According  to  a  recent  writer,  only  twenty-one  statutes  and 
ordinances  of  Congress,  from  the  beginning  of  the  government 
to  the  present  year,  have  been  declared  unconstitutional.  In  three 
of  these  cases  the  court  pronounced  an  act  of  Congress  invalid 
because  it  interfered  with  ^e  rights  of  the  citizen ;  in  eight  cases 
an  act  of  Congress  was  declared  unconstitutional  because  it  inter- 
fered with  the  residuary  powers  of  the  States;  in  eight  others 
Congress  was  found  to  have  usurped  the  judicial  power.  The 
two  others  have  since  been  overruled.  Beside  these  nineteen 
federal  laws  the  Supreme  Court  of  the  United  States  declared 
103  State  laws  unconstitutional ;  and  when  we  compare  with  these 
the  56  federal  laws  and  the  279  State  laws  found  valid,  it  must 
be  admitted  that  there  is  little  reason  for  criticism. 

In  the  State  of  New  York,  wherein  exists  probably  the  most 
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complex  civilization  in  the  world,  and  where  sometimes  as  many 
as  2,000  laws  are  passed  by  the  Legislature  in  one  year,  the  Court 
of  Appeals  between  1897  and  1903  determined  60  cases  involving 
constitutional  questions,  an  average  of  only  10  cases  a  year.  In 
26  of  these  cases,  or  less  than  half,  the  court  decided  against  the 
validity  of  the  legislative  enactment.  Most  of  these  cases,  more- 
over, involved  the  rights  of  the  citizen,  which  had  otherwise  been 
sacrificed  to  legislative  usurpation. 

Though  the  courts  are  so  often  criticised  for  the  performance 
of  their  function,  we  hear  little  save  approval  of  the  executive  for 
the  exercise  of  the  veto  power  in  his  objection  to  legislative  enact- 
ment. It  is  not  for  me  to  criticise  the  use  of  this  function ;  yet  it  is 
interesting  to  note  that  while  the  Court  of  Appeals  declares  void 
an  average  of  less  than  five  laws  a  year,  our  present  Governor,  at 
the  close  of  the  last  session  of  the  Legislature,  permitted  258  of 
the  448  bills  left  in  his  hands  for  consideration  to  fail  for  want  of 
his  signature.  That  the  number  of  legislative  enactments  found 
objectionable  and  vetoed  by  the  executive  in  one  session  is  far 
greater  than  all  of  the  statutes  and  enactments  declared  void  for 
constitutional  reasons  by  the  Court  of  Appeals  during  the  entire 
period  of  our  history  will  doubtless  surprise  many. 

It  is  sometimes  forgotten  that  no  law  which  is  per  se  uncon- 
stitutional is  the  will  of  the  people ;  that  there  may  be  an  abuse  of 
the  legislative  power;  that  out  of  the  vast  number  of  statutes 
enacted  some  are  necessarily  ill  considered  or  poorly  drawn;  that 
there  may  be  conformity  to  the  letter  of  the  Constitution  with  an 
inferential  violation  of  its  spirit;  that  not  a  session  passes  with- 
out some  attempt  at  arbitrary  or  partial  assertions  of  power  in 
behalf  of  class  legislation ;  that  the  court  cannot  brook  the  immuni- 
ties and  privileges  of  the  few  as  against  the  many,  and  that  a  statute 
may,  intentionally  or  unintentionally,  transcend  the  legislative 
power. 

It  may  not  be  amiss  here  as  a  vindication  of  the  procedure  of 
our  judiciary  to  quote  the  words  of  one  who,  anticipating  the 
many  weaknesses  of  popular  government,  uttered  what,  in  the  light 
of  the  present,  seems  to  be  a  prophecy:  "All  obstructions  to  the 
execution  of  the  laws,  all  combinations  and  associations  under 
whatever  plausible  character,  with  the  real  design  to  direct,  con- 
trol, counteract  or  awe  the  regular  deliberation  and  action  of  the 
constituted  authorities,  are  destructive  to  this  fundamental  prin- 
ciple, and  a  fatal  tendency.    They  serve  to  organize  faction,  give 
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it  an  artificial  and  extraordinary  force,  to  put  in  the  place  of  the 
delegated  will  of  the  nation  the  will  of  party,  often  a  small  but  art- 
ful and  enterprising  minority  of  the  community ;  and  according  to 
the  alternating  triumphs  of  different  parties,  to  make  the  public 
administration  the  mirror  of  the  ill-concerted  and  incongruous 
projects  of  faction,  rather  than  the  organ  of  consistent  and  whole- 
some plans,  digested  by  common  counsels  and  modified  by  mutual 
interests."  So  spake  Washington  in  his  Farewell  Address,  and 
to-day  when  there  is  such  a  manifest  tendency  to  merge  the  sepa- 
rate departments  of  government,  and  to  transcend  the  limitations 
of  the  Constitution,  his  words  sound  like  a  rebuke. 

To  say  that  the  separate  functions  of  the  executive,  judicial 
and  legislative  branches  of  government  are  defined  by  the  Con- 
stitution, which  apportioned  to  each  distinct  and  separate  duties, 
is  to  state  a  truism,  which,  notwithstanding,  it  seems  necessary 
to  reaffirm  constantly.  Never  has  such  re-affirmance  been  more 
needful  than  now,  when  from  every  quarter,  from  every  party, 
comes  a  demand  for  innovation.  I  cannot  foresee  the  outcome  of 
the  prevailing  criticism,  but  it  is  not  surprising,  since  without  fric- 
tion and  change  no  nation  may  grov^  to  maturity.  Yet,  as  in 
human  adolescence,  there  are  sudden  changes  in  government  which 
are  fraught  with  great  danger  to  its  existence. 

It  was  in  anticipation  of  this  unceasing  tendency  to  change  that 
Washington  uttered  also  in  this  same  address  this  solemn  warning : 
"Towards  the  preservation  of  your  government  and  the  perma- 
nency of  your  present  happy  state  it  is  requisite,  not  only  that  you 
steadily  discountenance  irregular  oppositions  to  its  acknowledged 
authority,  but  also  that  you  resist  with  care  the  spirit  of  innova- 
tion upon  its  principles,  however  specious  the  pretexts.  *  *  * 
In  all  the  changes  to  which  you  may  be  invited  remember  that 
time  and  habit  are  at  least  as  necessary  to  fix  the  true  character 
of  governments  as  of  other  human  institutions;  that  experience 
is  the  surest  standard  by  which  to  test  the  real  tendency  of  the 
existing  constitution  of  a  country;  that  facility  in  changes,  upon 
the  credit  of  mere  hypothesis  and  opinion,  exposes  to  perpetual 
change." 

The  very  existence  both  of  the  veto  and  of  the  judicial  function 
presupposes  error  in  judgment,  bias,  or  liability  to  mistake  on 
the  part  of  the  representatives  of  the  people.  If,  then,  the  use  of 
the  executive  veto  has  so  often  been  found  necessary  to  protect 
the  people  from  the  unwisdom  of  the  Legislature,  is  it  not  even 
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more  important  that  in  matters  which  the  people  have  not  seen 
fit  to  delegate  to  their  representatives  the  court  shall  have  power 
to  declare  what  is  and  what  is  not  constitutional?  That  a  law 
should  pass  the  Legislature  does  not  necessarily  imply  that  it  is 
the  will  of  the  people,  as  that  will  is  expressed  by  the  Constitu- 
tion; and  whether  the  legislative  power  has  been  exercised  within 
the  limits  which  the  people  in  their  high  sovereignty  have  them- 
selves established  is  a  question  for  the  courts. 

The  courts  have  never  sought  to  embarrass  the  Legislature  or 
to  defeat  the  will  of  the  people.  On  the  contrary,  their  decisions 
bear  witness  that  they  have  uniformly  defended  the  rights  of  the 
individual  and  the  rights  of  property,  that  they  have  systematically 
developed  limitations  upon  the  judiciary  and  that  they  have  tended 
to  give  the  largest  possible  scope,  within  the  bounds  prescribed 
by  the  Constitution,  to  the  legislative  department.  This  is  evi- 
denced by  the  rule  that  if  there  be  two  constructions,  one  of  which 
will  render  an  act  constitutional  and  the  other  void,  that  interpre- 
tation is  to  be  chosen  which  gives  force  to  the  legislative  mandate. 
Furthermore,  whether  a  statute  be  unconstitutional  in  whole  or 
in  part  is  not  to  be  considered  unless  it  be  unconstitutional  in 
respect  to  some  matter  which  directly  concerns  the  party  before 
the  court.  Though  vested  with  the  power  to  review  legislative 
action,  the  courts  are  absolutely  impotent  until  invoked  by  indi- 
viduals or  by  corporations  in  defence  of  their  rights.  In  the  per- 
formance of  their  duties  the  judges  neither  misapply  nor  pervert 
the  laws.  Recognizing  that  this  is  a  government  of  laws  and 
not  of  men,  they  simply  vindicate  the  organic  law  of  the  land, 
which  was  instituted  to  preserve  the  inalienable  rights  of  life, 
liberty  and  the  pursuit  of  happiness. 

The  courts  have  demonstrated  by  the  continuity  of  their  de- 
cisions that  they  are  imbued  with  the  spirit  of  the  age.  A  thousand 
cases  of  the  gravest  import  and  character  have  been  submitted 
to  their  deliberation.  In  these  they  have  demonstrated  judicial 
powers  that  have  never  been  surpassed.  Neither  those  triumphs 
of  war  nor  those  victories  of  peace  of  which  we  have  so  much  rea- 
son to  be  proud  have  had  greater  influence  than  their  decisions  in 
the  making,  the  extension  and  the  conservation  of  the  Union.  The 
rights  of  the  nation  and  of  its  component  States,  the  rights  of  the 
individual  as  a  man  and  as  a  citizen,  the  powers  of  the  corporation, 
the  sphere  of  commerce  in  our  civilization,  the  status  of  the  Indian 
and  of  the  freedman:  these  and  a  thousand  other  questions  of  the 
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greatest  consequence  to  the  people  have  been  judicially  determined. 
It  will  be  conceded,  too,  that  the  courts  have  not  failed  to  recognize 
that  consolidation  is  the  order  of  the  time,  since  to  their  fostering 
care  the  development  of  the  doctrine  of  nationality,  the  expan- 
sion of  commerce  and  the  growth  of  national  consciousness  are 
largely  due. 

Can  it  be  doubted  that  the  separation  of  the  legislative  from 
the  judicial  power  is  a  wise  provision  of  the  Constitution?  And 
now,  when  it  is  gravely  proposed  to  give  to  the  law-enacting 
department  of  government  also  that  guardianship  of  the  Consti- 
tution hitherto  entrusted  to  the  judiciary,  let  us  ponder  these 
words  of  Washington  in  his  Farewell  Address,  words  never  sur- 
passed, splendid  with  the  large  accent  of  wisdom:  "It  is  impor- 
tant, likewise,  that  the  habits  of  thinking,  in  a  free  country,  should 
inspire  in  those  entrusted  with  its  administration,  to  confine  them- 
selves within  their  respective  constitutional  spheres,  avoiding  in 
the  exercise  of  the  powers  of  one  department  to  encroach  upon 
another.  The  spirit  of  encroachment  tends  to  consolidate  the  pow- 
ers of  all  the  departments  in  one  and  thus  to  create,  whatever  the 
form  of  government,  a  real  despotism.  *  *  *  fjjg  necessity 
of  reciprocal  checks  in  the  exercise  of  political  power  by  dividing 
and  distributing  it  into  different  depositories,  and  constituting 
each  the  guardian  of  the  public  weal  against  invasion  by  the  others, 
has  been  evidenced  by  experiments,  ancient  and  modem.  *  *  * 
Let  there  be  no  usurpation;  for  though  this,  in  one  instance,  may 
be  the  instrument  of  good,  it  is  the  customary  weapon  by  which 
free  governments  are  destroyed." 

The  work  of  Marshall  and  his  distinguished  associates  and  suc- 
cessors needs  no  eloquent  commendation.  That  work  has  resulted 
in  a  body  of  decisions  which  are  and  shall  remain  the  bulwark  of 
the  rights  of  the  people. 

The  judiciary,  indeed,  can  have  no  more  impressive  vindication 
than  the  words  of  that  great  jurist,  Stephen  J.  Field,  of  the  United 
States  Supreme  Court,  when,  retiring  after  a  service  of  thirty-five 
years,  he  addressed  his  associates  as  follows :  "As  I  look  back 
over  more  than  a  third  of  a  century  that  I  have  sat  upon  this 
bench,  I  am  more  and  more  impressed  with  the  immeasurable 
importance  of  this  court.  Now  and  then  we  hear  it  spoken  of  as 
an  aristocratic  feature  of  a  Republican  government.  But  it  is  the 
most  democratic  of  all.  Senators  represent  their  States  and  Rep- 
resentatives their  constituents,  but  this  court  stands  for  the  whole 
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country  and  as  such  is  truly  'of  the  people,  by  the  people  and  for 
the  people.'  It  has,  indeed,  no  power  to  legislate.  It  cannot 
appropriate  a  dollar  of  money.  It  carries  neither  the  purse  nor 
the  sword.  But  it  possesses  the  power  of  declaring  the  law,  and 
in  that  is  found  the  safeguard  which  keeps  the  whole  mighty 
fabric  of  government  from  rushing  to  destruction.  This  negative 
power,  the  power  of  resistance,  is  the  only  safety  of  a  popular 
government." 

John   Woodward, 
New  York. 


METHODS  FOLLOWED  IN  GERMANY  BY 
THE  HISTORICAL  SCHOOL  OF  LAW.^ 

I  am  well  aware  that  methodology  is  not  a  popular  subject. 
Practical  people  are  especially  impatient  of  the  apparent  waste 
of  time  involved  in  discussing  how  things  should  be  done ;  for,  as 
President  Roosevelt  has  well  said:  "The  doer  is  better  than  the 
critic."  But  it  must  be  conceded  that  questions  of  method  are 
not  of  theoretical  interest  only,  but  also  of  practical  value.  Con- 
spicuously successful  achievement  is  always  preceded  by  the  dis- 
covery of  proper  methods.  American  industrial  methods  are  justly 
renowned  throughout  the  world.  American  "Captains  of  Indus- 
try" intend  to  use  always  the  best  plan  that  has  been  devised,  and 
if  possible  to  find  a  better  one,  to  shorten  the  time  of  production 
and  to  perfect  the  output. 

A  similar  claim  may  be  made  as  regards  the  German  science  of 
law.  There  was  during  the  last  century  a  continual  agitation  in 
the  scientific  literature.  German  jurists  were  busy  in  studying  the 
methods  by  which  law  comes  into  existence,  and  the  methods  in 
which  law  should  be  studied  and  explained.  There  was  a  thorough 
examination  and  criticism  of  fundamental  principles,  particularly 
in  the  matter  of  methods. 

It  may,  perhaps,  be  fancied  that  in  the  mental  sphere  such 
questions  are  less  important  than  in  the  sphere  of  mechanics.  Law 
is,  indeed,  no  engine,  but  comprehension  and  explanation,  whether 
of  law  or  of  an  engine,  are  mental  processes,  and  in  every  field 
of  science  the  processes  are  fundamentally  the  same. 

In  the  lectures  which  I  am  to  have  the  honor  of  delivering 
before  the  students  of  Columbia  University  it  will  be  my  effort 
to  indicate  the  different  elements  of  which  German  law  is  com- 
posed, and  to  explain  the  tendencies  of  German  law,  particularly 
in  the  field  of  social  reform.  In  the  introductory  address  it  seems 
to  me  profitable  to  speak  briefly  of  the  methods  in  which  law 
should  be  studied  and  explained,  in  accordance  with  the  newest 
and  best  plans  of  German  science. 

These  methods  cannot  be  understood  without  looking  at  their 
development. 

'  Address  delivered  at  the  opening  exercises  of  the  School  of  Law  of 
Columbia  University,  September  27,  1907. 

The  author  of  this  address  wishes  to  acknowledge  his  indebtedness  to 
Professor  Munroe  Smith,  who  kindly  read  the  manuscript  and  suggested 
numerous  improvements  in  its  English  style. 
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The  history  of  juristic  methodology  cannot  be  passed  over  in 
silence,  because  in  the  last  century  astonishing  revolutions  have 
taken  place  in  this  branch  of  human  intelligence.  In  this  history 
we  may  distinguish  three  periods:  First,  the  methods  of  the  old 
natural-law  doctrine ;  secondly,  the  methods  of  the  earlier  historical 
school ;  thirdly,  the  improvements  made  recently  in  the  historical 
methods. 

The  old  doctrine  of  natural  law  has  not  been  totally  displaced 
by  the  historical  school.  My  former  colleague  in  Marburg,  Pro- 
fessor Bergbohm,  now  at  Bonn,  has  shown  this  in  his  book,  entitled 
Jnrisprtidenz  und  Rechtsphilosophie.  Bergbohm  thinks,  with  good 
reason,  that  the  old  school,  which,  according  to  the  common 
opinion,  died  long  ago,  has  not  yet  totally  lost  its  vitality.  There- 
fore, I  must  show  in  what  the  character  of  the  old  school  of 
natural  law  consists,  even  at  the  risk  of  repeating  things  already 
well  known  to  you  from  other  lectures. 

The  school  of  natural  law  was  one  of  the  most  important 
schools  which  ever  existed.  It  assumed  its  latest  form  and  exer- 
cised its  most  far-reaching  influence  in  the  great  struggle  for  civil 
and  political  liberty  which  convulsed  the  world  in  the  eighteenth 
century.  This  movement  gave  birth  to  the  great  French  Revolution, 
and  also  to  the  independence  of  the  United  States.  Both  move- 
ments are  linked  together  by  the  name  of  Lafayette. 

From  the  same  movement  came  also  some  of  the  most  marked 
tendencies  of  Prussian  legislation.  Frederick  II  lived  not  only 
at  the  same  time  with  Washington,  but  in  the  same  circle  of  ideas. 
Karl  Hillebrand  has  said:*  "As  a  civil  legislator  he  (Frederick) 
realised  the  dream  of  his  age  by  putting  natural  law  in  the  place 
of  traditional  law  and  custom.  His  code  (the  Landrecht)  in 
many  of  its  articles  reads  like  the  Rights  of  Man  of  the  French 
Revolution  and  the  American  Constitution."  When  our  Emperor 
William  offered  to  the  United  States  a  statue  of  Frederick  II  it 
was  not,  in  my  opinion,  the  military  achievements  of  his  great 
predecessor  which  seemed  to  him  to  make  the  gift  especially  appro- 
priate. It  was  rather  for  Frederick  the  law-giver  that  he  wished 
to  suggest  a  place  in  the  city  which  perpetuated  the  name  of  the 
father  of  your  country,  to  the  end  that  the  relation  between 
American  and  Prussian  social  ideals  in  the  eighteenth  century 
might  thereby  be  typified  and  commemorated. 

Whatever  we  may  think  of  the  natural-law  theory,  the  natural- 

*  German  Thought  from  the  Seven  Years  War  to  Goethe's  Death,  p.  56. 
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law  movement  deserves  the  greatest  respect.  It  was  one  of  the 
chief  sources  of  modern  civilization.  It  was  a  reaction  of  the 
people  against  the  burdens  of  the  past,  which  were  lasting  too 
long — a  reaction  against  an  inopportune  conservatism.  It  arose 
like  a  thunderstorm,  clearing  the  air  in  a  moment  of  sultriness, 
sweeping  away  dark  clouds,  but  destroying  also  many  valuable 
creations  of  former  times. 

It  is,  indeed,  easy  to  understand  why  the  school  of  natural  law 
enjoyed  for  a  time  such  unquestioned  supremacy,  and  why  its 
principles  live  even  now  in  the  minds  of  an  innumerable  multitude 
of  human  beings.  This  school  procliaims  that  "law  depends  on 
human  nature,  and  must  be  judged  by  human  nature."  That  is 
a  doctrine  which  is  very  agreeable  to  everyone,  because  everyone 
has  a  human  nature,  and  by  virtue  of  this  possession  has,  accord- 
ing to  this  doctrine,  the  right  to  be  judge  of  every  law.  Our 
great  poet  Goethe  in  the  prologue  to  his  masterpiece,  Faust, 
makes  God  Himself  say  to  the  Devil:  "Bin  guter  Mensch  in 
seinem  dunkeln  Drange  ist  sich  des  rechten  Weges  wohl  bewusst." 
That  is  to  say :  A  good  man  in  his  unclear  impulses  is  well  aware 
of  the  right  way.  That  certainly  refers  only  to  moral  questions, 
not  to  questions  of  law.  As  regards  the  law,  it  cannot  be  recog- 
nized generally  that  every  good  man  understands  it  perfectly,  and 
can  be  his  own  lawyer  in  all  questions.  That  is  conceivable  only 
in  the  earliest  types  of  civilization. 

In  a  highly-developed  system  of  human  intercourse  the  simple, 
unlearned  citizen  does  not  know  the  law,  either  in  Berlin  or  in 
New  York.  Law  must  be  learned,  and  without  patient  study  the 
best  of  men  is  incapable  of  knowing  the  law  of  his  own  country. 
That  comes  from  the  undeniable  fact  that  law  is  the  product  of  a 
slow  development,  dependent  in  no  slight  degree  on  the  influence 
of  political  events.  Therefore,  a  law,  although  it  is  not  a  mechan- 
ical engine,  has  a  certain  resem^plance  to  an  engine  invented  by 
clever  men  to  attain  a  definite  purpose,  and  later  preserved  by  a 
people  who  have  forgotten  its  origin  and  believe  that  it  was  a 
simple  product  of  nature.  Therefore,  law  cannot  be  regarded  as 
a  direct  product  of  human  nature,  nor  can  any  rule  of  law  be 
explained  by  considering  human  nature  in  general,  without  knowl- 
edge of  the  historical  conditions  under  which  the  rule  came  into 
existence.  Consequently,  nobody  can  judge  a  law  who  is  ignorant 
of  its  special  history.  Without  that,  he  cannot  know  the  inter- 
ests  which   the   law   was    designed   to   subserve,   nor   determine 
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whether    the    protection    of   these    interests    has    been    rendered 
unnecessary  or  undesirable  by  later  events. 

Fearing  an  imitation  of  the  exaggerations  of  the  French  Revo- 
lution, the  historical  school  of  law  was  created  by  Burke  in  Eng- 
land, and  by  Hugo  and  Savigny  in  Germany.  But,  unhappily,  the 
wrong  principles  of  the  school  of  natural  law  could  not  be  com- 
pletely destroyed.  From  one  point  of  view,  indeed,  it  is  impossible 
to  reject  the  entire  natural-law  doctrine  as  a  mere  mass  of  mis- 
takes, for  it  is  certain  that  human  nature  is  never  without  influence 
on  the  contents  of  law,  because  human  nature  is  never  without 
influence  upon  human  history.  When  an  existing  law  offends  the 
feelings  of  the  average  rational  and  moral  man,  it  may  well  be 
attacked  and  repealed  as  unnatural.  But  the  fact  that  an  unnatural 
law  can  exist,  and  exist  as  law,  proves  that  human  nature  does  not 
engender  law  directly.  Nature  may  forbid  certain  laws,  but  it  pro- 
duces laws  only  by  setting  in  motion  a  series  of  historical  factors. 
It  is  not  enough  that  people  need  a  law,  there  must  be  a  power 
moved  by  a  desire  to  satisfy  this  need.  In  almost  any  given  case 
different  ways  are  open  to  come  by  a  good  law.  The  one  way  is  fre- 
quently as  good  as  the  other.  For  instance,  the  new  German  social 
laws  are  not  used  by  other  nations.  The  adoption  of  these  laws 
in  Germany,  and  the  non-adoption  of  similar  laws  in  other  coun- 
tries, are  largely  due  to  political  reasons ;  and  human  nature 
can  be  invoked  with  equal  truth  as  the  reason  of  their  adoption 
and  as  the  reason  of  their  rejection.  A  good  criticism  of  natural- 
law  methods  may  be  found  in  Falstaff's  suggestion  that  certainly 
in  many  cases  reasons  are  "as  plenty  as  blackberries." 

Those  writers  who  found  natural  law  in  reason — that  is,  in 
their  respective  reasons — sold  a  very  cheap  ware,  if  they  did  not 
simply  accept  the  results  of  a  historical  development.  Equally 
cheap  is  the  agitation  of  unlearned  orators,  who  often  appeal  to 
the  prejudices  and  excite  the  passions  of  their  hearers.  These 
are  the  prophets  of  the  doctrine  of  natural  law,  and  these  prophets 
will  never  be  extinct,  because  human  audacity  and  human  ignorance 
can  never  die  out.  But  science  can  deliver  us  from  this  out-of- 
date  doctrine,  and  from  the  influence  of  those  who  neither  feel  its 
shallowness  nor  see  its  perils.  It  must,  unfortunately,  be  con- 
ceded that  the  deliverance  is  not  complete.  In  the  explanation  of 
laws  their  history  is  often  neglected,  even  in  Germany.  This 
must  be  regarded  as  a  proof  that  the  historical  school  has  not 
completed  its  work.     Indeed,  the  tenets  of  this  latter  school  have 
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been  often  attacked,  and  as  a  result  of  these  attacks  some  of  its 
teachings  have  been  refuted,  while  others  have  been  improved. 

That  the  principles  of  the  historical  school  can  be  totally  refuted 
is  beyond  my  comprehension.  If  laws  are  to  be  explained,  their 
development  must  be  studied.  He  who  denies  this  statement  com- 
mits a  deadly  sin  against  veracity,  which  demands  that  every  fact 
must  be  studied  as  a  fact,  not  as  a  mere  idea.  But,  although  the 
fundamental  principles  of  the  historical  school  were  sound,  there 
have  been  developed  within  this  school  certain  doctrines  and  cer- 
tain tendencies  which  provoked  a  wholesome  reaction.  Of  these 
I  must  name: 

(i)  Pure  positivism;  that  is,  the  acceptance  of  everything 
which  has  come  into  the  law  in  earlier  times,  without  any  criticism 
of  its  practical  value  for  the  present  time. 

(2)  An  unnatural  separation  of  the  German  and  Roman  ele- 
ments in  modern  law  leading  to  a  conflict  between  the  so-called 
Germanists  and  Romanists. 

(3)  The  overrating  of  old  times  in  comparison  with  the  his- 
tory of  the  last  centuries. 

I  must  explain  these  three  evils  in  order  to  warn  the  American 
people  against  imitating  them.  Even  as  our  European  vineyards 
must  be  protected  against  the  importation  of  phylloxera,  so  .\mer- 
ican  legal  science  must  be  protected  against  the  outrageous  mis- 
takes of  the  historical  school 

In  the  first  place,  because  historical  studies  were  cultivated 
in  all  the  universities,  a  great  number  of  students  eagerly  gathered 
heaps  of  historical  facts  and  historical  conjectures  without  any 
practical  aim.  The  young  lawyers  became  more  and  more  his- 
torians and  philologists.  Less  and  less  was  jurisprudence  con- 
sidered as  a  practical  science,  or  legal  study  as  a  preparation  for 
the  calling  of  barrister  or  judge.  The  vital  connection  between 
the  systematic  presentation  of  the  law,  the  history  of  law,  and 
the  tendencies  of  legal  practice,  has  often  been  forgotten.  Juris- 
prudence tended  to  become  an  ancillary  science,  a  servant  of  gen- 
eral history  and  philology,  and,  in  the  end,  legal  education  lost 
sight  of  its  practical  purpose.  This  tendency  was  favored  by  our 
illustrious  Theodore  Mommsen,  former  professor  of  law  in  our  fac- 
ulty of  Breslau,  and  later  at  Berlin,  who  was  the  greatest  authority 
on  Roman  history.  This  method  of  study  may  be  regarded  now  as 
dominant.  I,  myself,  am  doing  homage  to  it  in  writing  regularly 
the  articles  on  Roman  private  law  for  Pauly's  large  Encyclopedia 
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of  Classical  Antiquity,  and  also  in  the  interpretation  of  recently 
discovered  papyri,  and  I  hope  to  employ  this  method,  whenever  its 
employment  is  necessary,  during  my  life.  There  must  be  such  a 
connecting  link  between  jurisprudence  and  philology. 

But  this  cannot  be  the  principal  aim  of  legal  science.  Our 
first  and  most  important  purpose  must  be  to  train  practical  lawyers, 
to  make  our  students  capable  of  applying  the  results  of  the  science 
to  existing  problems,  either  as  advocates  or  magistrates.  The 
neglect  of  the  practical  aims  of  jurisprudence,  which  I  have  just 
indicated,  has  aroused  in  large  circles  oi  practical  lawyers  a  cer- 
tain mistrust  of  our  science.  These  lawyers  think  that  we  are  too 
learned  and  not  practical  enough.  I  fear  that  also  in  America 
many  lawyers  may  have  said,  upon  hearing  that  I  come  to  you 
as  professor  of  Roman  law:  "God  forbid  that  German  doc- 
trinairism  should  make  its  way  into  our  country."  But  you  may 
be  sure  that  I  am  not  a  "doctrinaire''  in  the  common  acceptance 
of  the  word.  I  do  not  forget  that  our  science  must  be  a  practical 
one,  and  I  distinguish  between  what  a  teacher  must  study  and 
what  the  pupils  must  learn.  Therefore,  you  must  not  believe  that 
I  have  come  over  to  educate  any  law  students  as  mere  philologists 
or  historiographers.  By  no  means.  I  speak  primarily  to  future 
American  lawyers  and  in  their  interest. 

Therefore  I  shall  explain  Justinian's  institutions,  not  only  as 
a  work  of  past  time,  but  as  a  general  source  of  notions  which  we 
find  in  your  American  practice  as  well  as  in  the  German  or  French 
civil  codes;  for  instance,  possession,  property,  contracts.  There- 
fore, I  shall  also  explain  the  Roman  Digest  as  a  school  of  modern 
practice,  developing  its  value  for  lawsuits  such  as  may  arise  now- 
adays either  in  New  York  or  in  Berlin.  And  the  social  tendencies 
also  of  the  German  law  can  be  made  serviceable  to  special  Amer- 
ican interests. 

Although  in  these  lectures  I  mean  to  do  homage  to  the  science 
of  history,  I  do  not  think  that  jurisprudence  is  the  servant  of 
history.  I  am  preserved  against  this  view  by  special  events  which 
happened  while  I  was  professor  at  the  University  of  Marburg. 
There  exists  in  Marburg  a  large  "Archil/' — that  is  to  say,  a  record 
office;  and  in  connection  therewith  the  famous  historian  Heinrich 
von  Sybel  established  a  special  "Institut,"  or  school  for  training 
keepers  of  records — men  who  should  be  competent  to  take  charge 
of  Prussian  record  offices.  For  the  examination  of  such  future 
officials  a  committee  was  appointed,-and  of  this  committee  I  was 
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made  president,  although  I  was  not  professor  of  history  but 
of  law.  Sybel  said  to  me:  "I  have  chosen  you,  not  in  spite  of 
your  being  a  lawyer,  but  because  you  are  a  lawyer,  for  in  a  record 
office  it  is  impossible  to  preserve  all  that  has  been  written ;  the 
officials  must  take  the  trouble  to  reflect  what  papers  should  be 
burned,  and  what  should  be  handed  down  to  posterity.  In  many 
cases  such  a  decision  can  only  be  made  by  a  lawyer  who  has 
himself  had  experience  as  a  judge."  (I,  myself,  as  Sybel  knew, 
had  been  a  judge  in  Berlin.)  In  the  same  sense  not  only  the 
record  office  but  the  total  science  of  history  must  be  restricted  to 
the  important  records.  History  is  not  a  heap  of  facts,  but  an 
orderly  arrangement  of  important  facts.  Only  the  knowledge  of 
present  life  enables  us  to  write  history.  Sybel,  himself,  laid 
great  stress  on  the  fact  that  he  had  been  a  pupil  of  the  most 
renowned  professor  of  jurisprudence  of  the  time,  Savigny. 

This  experience  gave  me  a  clearer  view  of  the  relations  between 
history  and  law.  Jurisprudence  is,  indeed,  dependent  upon  his- 
torical science,  but  only  partly  dependent,  and  historical  science 
is  also  dependent  upon  knowledge  of  law.  The  two  sciences 
must  always  have  a  reciprocal  influence  upon  each  other.  Unhap- 
pily, several  of  our  law  professors  have  not  perceived  that  they 
were  enslaved  to  historical  specialties  and  were  neglecting  the 
practical  aim  of  all  juristic  science. 

It  is,  of  course,  true  that  science  can  never  be  a  practical 
calling,  because  the  pure  knowledge  of  facts  is  a  matter  inde- 
pendent of  practical  aims.  But  the  arrangement  of  scientific  facts, 
and  the  selection  of  important  facts  out  of  the  multitude  of  indif- 
ferent happenings,  can  be  made  in  accordance  with  practical  views. 
In  all  that  I  shall  have  to  say  at  Columbia  about  Roman  law  and 
German  law,  and  about  those  principles  of  law  which  are  not 
merely  Roman  or  German  but  universal,  I  shall  strive  to  remem- 
ber the  practical  aim  of  our  calling. 

The  first  aberration  of  the  historical  school,  which  we  have  just 
considered,  was  the  subordination  of  law  to  history  and  philology. 
The  second  was  the  conflict  between  Romanistic  and  Germanistic 
lawyers — a  conflict  which  arose  from  the  separation  of  the  Roman 
and  German  legal  studies.  I  hope  that  you  will  never  have  such  a 
struggle  in  America,  for  it  destroyed  in  Germany  for  a  time  the 
unity  of  legal  science,  and  obscured  the  understanding  of  the  real 
German  law,  as  it  existed  in  daily  life  and  was  applied  in  the  courts. 
It  engendered  needless  conflicts  between  the  servants  of  science, 
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who  should  have  made  common  cause  against  the  foes  of  every  hie 
torical  method. 

Let  me  at  first  explain  how  this  struggle  arose.  Savigny,  who 
was  the  leader  of  the  historical  school  in  the  beginning  of  the 
nineteenth  century,  was  a  Romanist.  Such  was  his  genius,  and  so 
great  was  his  power  of  expression,  that  he  surpassed  all  of  his 
competitors  and  became  the  leading  authority  on  jurisprudence 
in  the  first  part  of  the  nineteenth  century.  In  spite  of  the  suc- 
cessful struggle  which  he  carried  on  against  the  natural-law  school, 
he  had  not  freed  himself  wholly  from  the  mistakes  of  this  school. 
It  was  well  said  by  Bekker,  our  oldest  living  authority  on  Roman 
law,  who  celebrated  in  Heidelberg  during  this  summer  his  eightieth 
birthday :  "Unhappily,  Savigny  did  not  hear  Savigny's  lectures 
in  his  youth."  Indeed,  without  the  tradition  of  the  natural-law 
school  Savigny  could  not  have  believed,  as  he  did,  that  the  law  of 
the  Emperor  Justinian,  written  in  the  sixth  century,  could  be 
used  in  modern  lawsuits  without  regard  to  the  thirteen  intervening 
centuries.  In  reality  modern  German  law  is  not  a  law  of  Byzan- 
tium. It  is  a  mixture  of  Roman  elements  and  other  elements,  partly 
inherited  by  all  German  peoples  from  ancient  times,  and  partly 
created  in  the  last  centuries.  The  German  elements  were  never 
totally  displaced  by  Roman  ideas,  but  were  blended  with  them  into 
a  new  whole.  New  elements  were  added,  and  the  resulting  law  is 
one  which  was  never  applied  at  Rome  or  in  ancient  Germany.  The 
so-called  reception  of  the  foreign  law  was  indeed  a  transubstan- 
tiation ;  a  national  creation  of  new  ideas,  as  was  also  the  case  with 
the  reception  of  Italian  art.  Therefore,  the  Germanists  were  right 
in  protesting  against  a  legal  science  which  largely  ignored  the 
period  between  Justinian  and  the  present  day. 

It  is  a  good  old  saying:  "Natura  non  focit  saltiDii" — that  is, 
nature  does  not  make  bounds.  We  may  say  with  equal  truth, 
historia  non  facit  saltum.  Neither  nature  nor  history  advances 
by  leaps  and  bounds.  The  chain  of  natural  and  of  historical 
causality  is  an  unbroken  chain.  You  cannot  describe  modern  life 
as  a  consequence  of  the  life  of  Justinian's  time.  Therefore,  the 
protests  of  the  Germanists  were  justified.  But,  unhappily,  they 
made  a  similar  mistake.  They  reconstructed  with  infinite  patience 
the  old  German  law  as  it  existed  when  German  ideas  were  not  yet 
scnsibh'  influenced  by  those  of  the  Romans.  That  was  a  great 
scientific  service ;  but  in  many  instances  they  erred  in  seeking  the 
explanation  of  the  modern  law  in  the  old  German  law  exclusively. 
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For  instance,  they  explained  modem  possession  by  the  old 
"gewere"  or  "seisin,"  an  institution  which  was  certainly  no  longer 
in  existence  in  modem  Germany  and  which  was  not  recognized 
in  the  practice  of  the  modern  German  courts.  In  the  same  way 
a  very  modern  system  of  inheritance,  which  has  been  accepted  in 
Germany,  is  regularly  regarded  as  an  old  German  system.  In  this 
way  the  Germanists  violated  the  law  of  veracity,  painting  the 
evolution  otherwise  than  as  it  really  took  place.  If  Savigny  leaps 
from  Justinian  to  the  nineteenth  century,  they  leaped  from  the 
twelfth  century  to  the  same  goal.  So  were  both  Romanists  and 
Germanists  involved  in  the  same  damnation.  Both  of  them 
neglected  the  results  of  the  last  centuries. 

So  arose  an  unnatural  separation  into  two  separate  parts  of 
the  single  body  of  the  German  law,  which  consisted  of  a  blend  or 
fusion  of  foreign,  old  German  and  modern  ideas.  Connected  with 
this  mistake  was  the  overrating  of  the  old  times  and  the  under- 
rating of  the  intervening  centuries  between  Roman  and  German 
antiquities  and  modem  life.  Especially  was  there  an  underrating 
of  the  great  political  events  of  the  last  centuries — events  which 
engendered  also  entirely  new  ideas  for  the  private  law.  The 
French  Revolution  is  more  important  for  the  explanation  of  mod- 
ern German  private  law  than  are  the  wars  of  Justinian  and  of 
Charlemagne.  German  science  now  avoids  these  mistakes  without 
sacrificing  the  principle  of  historical  evolution.  It  continues  to 
explain  later  law  from  earlier  law,  but  it  no  longer  leaps  over 
entire  centuries. 

The  advances  made  in  German  legal  science,  and  particularly 
in  methods,  have  not  consisted  solely  in  correcting  the  mistakes  of 
the  older  historical  school.  Under  the  influences  of  related  and 
auxiliary  sciences,  other  improvements  have  been  introduced,  and 
these  I  hope  to  indicate  and  to  make  use  of  in  my  later  lectures. 

Rudolph  Leon  hard. 

Xi:w  York. 


THE   PRESENT   STATUS  OF  THE  NORTHERN 
SECURITIES  DECISION. 

The  case  of  the  Northern  Securities  Company  vs.  United 
States,^  decided  on  March  14,  1904,  presented  to  the  Supreme 
Court  an  instance  of  mere  unification  in  a  single  corporate  control 
of  two  parallel  and  competing  lines  of  railroad  doing  inter-state 
business,  without  any  positive  act  of  restraint  of  competition  in 
that  business,  A  majority  of  the  court  decided  that  the  combina- 
tion or  arrangement,  by  which  the  company  had  been  organized, 
and  control  secured  to  it  over  both  railroads  through  purchase  of 
the  majority  of  the  stock  of  the  two  railroad  companies  in  exchange 
for  stock  of  the  Northern  Securities  Company,  was  a  violation  of 
the  Sherman  Anti-Trust  Act.^  The  decision  was  generally  inter- 
preted by  the  Bar  and  the  business  community  as  asserting  the 
general  principle,  that  the  unification  in  a  single  hand  of  control 
over  two  or  more  active  agencies  of  inter-state  or  foreign  com- 
merce ^  was,  in  itself,  and  without  positive  exercise  of  restraint 
upon  the  competition  between  the  acquired  agencies,  a  violation 
of  that  act ;  although  it  could  be  contended,  upon  strictly  technical 
grounds,  that  the  decision  was  to  be  restricted  to  the  precise  case 
before  the  court,  and  did  not  settle  this  broad  principle;  and  such 
contention  would  have  been  somewhat  supported  by  remarks  of 
Mr.  Justice  Harlan  and  Mr.  Justice  Brewer  in  the  majority  opin- 
ions. But  any  doubt  as  to  the  scope  of  the  decision  in  this  respect 
seems  to  be  resolved  in  favor  of  the  broader  view  by  two  decisions 
of  the  United  States  Supreme  Court,  both  unanimous,  in  which  the 
principle  determined  by  the  Northern  Securities  Case  is  clearly 
indicated. 

One  of  these  decisions  was  rendered  in  the  case  of  Harriman 
V.  Northern  Securities  Company,*^  which  was  a  suit  growing  out  of 
the  plan  proposed  by  the  directors  of  that  company  for  the  dis- 
tribution of  the  stock  of  the  acquired  railroad  companies  after  the 
rendering  the  decision  in  the  Northern  Securities  Case.  The 
opinion  was  delivered  by  the  Chief  Justice,  who,  in  referring  to  a 
certain  contention  on  behalf  of  Mr.  Harriman,  as  to  the  nature 

'193  U.  S.    197.        "26  Stat.  L.   209,  Ch.  647. 

''  By  "active  agencies  of  inter-state  or  foreign  commerce."  I  intend  such 
business  or  activities,  like  transportation  from  State  to  State,  as  in  them- 
selves constitute  such  commerce;  in  distinction  from  such  business  or  ac- 
tivities, like  manufacturing,   which  in  themselves  do  not  constitute  it. 

*  197  U.  S.   244,  decided  March  6,  1905. 
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of  the  tenure  by  which  the  Northern  Securities  Company  held  the 
stocks  of  the  two  railroad  companies,  interpreted  the  Northern 
Securities  Case  as  determining  that  the  possession  of  power,  which, 
if  it  were  exercised,  would  prevent  competition,  was  in  itself  obnox- 
ious to  the  Sherman  Anti-Trust  Act,  the  Chief  Justice  saying  : 

"For  the  purposes  of  that  suit  it  was  enough  that  in  any 
capacity  the  Securities  Company  had  the  power  to  vote  the  railway 
shares  and  to  receive  the  dividends  thereon.  The  objection  was 
that  the  exercise  of  its  powers,  whether  those  of  owner  or  of 
trustee,  would  tend  to  prevent  competition,  and  thus  to  restrain 
commerce. 

"Some  of  our  number  thought  that,  as  the  Securities  Com- 
pany owned  the  stock,  the  relief  sought  could  not  be  granted;  but 
the  conclusion  was  that  the  possession  of  the  power  which,  if  exer- 
cised, would  prevent  competition,  brought  the  case  within  the 
statute,  no  matter  what  the  tenure  of  title  was." 

The  other  case  ^  came  before  the  United  States  Supreme  Court 
on  writ  of  error  to  review  a  judgment  of  a  Texas  Court,  forfeit- 
ing the  license  of  a  foreign  corporation  to  do  business  in  that 
State,  because  of  violation  of  the  anti-trust  laws  of  the  State.  The 
suit  had  particular  relation  to  the  laws  of  the  State  of  Texas. 
But  in  rendering  the  opinion  for  the  unanimous  Court,  Mr.  Justice 
McKenna  took  occasion  to  compare  the  principle  underlying  the 
State  laws  with  that  underlying  the  Sherman  Anti-Trust  Act,  as 
construed  in  various  decisions  of  the  United  States  Supreme 
Court,  including  that  in  the  Northern  Securities  Case.  He  pointed 
out  that  the  conception  of  obnoxious  monopoly  had  changed  from 
the  old-time  notion  of  grant  of  exclusive  privileges,  and  now 
included  the  power  of  controlling  prices,  as  its  most  important 
element,  saying: 

"It  is  enough  to  say  that  the  idea  of  monopoly  is  not  now  con- 
fined to  a  grant  of  privileges.  It  is  understood  to  include  a  'con- 
dition produced  by  the  acts  of  mere  individuals.'  Its  dominant 
thought  now  is,  to  quote  another,  'the  notion  of  exclusiveness  or 
unity' ;  in  other  words,  the  suppression  of  competition  by  the  unifica- 
tion of  interest  or  management,  or  it  may  be  through  agreement  and 
concert  of  action.  And  the  purpose  is  so  definitely  the  control  of 
prices  that  monopoly  has  been  defined  to  be  'unified  tactics  with 
regard  to  prices.'  It  is  the  power  to  control  prices  which  makes 
the  inducement  of  combinations  and  their  profit.  It  is  such  power 
that  makes  it  the  concern  of  the  law  to  prohibit  or  limit  them. 
And  this  concern  and  the  policy  based  upon  it  has  not  only  expres- 

"  National  Cotton  Oil  Co.  vs.  Texas,  197  U.  S.,  115,  decided  Feb. 
27,  1905. 
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sion  in  the  Texas  statutes ;  it  has  expression  in  the  statutes  of 
other  States  and  in  a  well-known  national  enactment.  According 
to  them,  competition  not  combination  should  be  the  law  of  trade. 
If  there  is  evil  in  this  it  is  accepted  as  less  than  that  which  may 
result  from  the  unification  of  interests,  and  the  power  such  unifica- 
tion gives.  And  that  legislatures  may  so  ordain  this  Court  has 
decided." 

The  remarks  above  quoted  were,  indeed,  not  express  decisions 
upon  any  point  before  the  court  in  the  respective  cases;  they  are 
technically  obiter  dicta  merely.  But  the  views  of  the  Justices  as 
to  the  correct  interpretion  of  the  decision  in  the  Northern  Securi- 
ties Case  are  so  plainly  indicated  by  them,  that  it  is  probable  the 
court  will  adhere  to  that  interpretation  whenever  another  suit 
requires  it  to  declare  what  was  decided  in  the  Northern  Securi- 
ties Case. 

The  operation  of  the  Sherman  Anti-Trust  Act  is  not  limited 
to  transportation.  In  fact  the  Act  makes  no  express  reference 
thereto,  but  is,  in  broad  general  terms,  directed  against  all  restraint 
of  trade  or  commerce  among  the  several  States  or  with  foreign 
nations.  Nor  does  the  Act  make  particular  reference  to  corpora- 
tions; it  is  directed  against  monopolies,  contracts,  combinations 
and  conspiracies  in  restraint  of  interstate  or  foreign  commerce, 
by  whatever  agency,  corporate  or  other,  the  restraint  and  monop- 
oly may  be  effected.  Therefore,  the  rule  of  the  Northern  Securi- 
ties Case,  interpreted  by  the  subsequent  decisions  above  referred 
to,  is,  that  the  unification  in  a  single  hand,  corporate  or  other, 
of  control  over  two  or  more  competitive  active  agencies  of  inter- 
slate  or  foreign  commerce  is  a  violation  of  the  Act.  No  other 
conclusion  is  logically  deducible  from  that  decision.  The  minority 
Justices  in  that  case  insist  this  conclusion  necessarily  follows  from 
the  majority  position,  and  it  lays  a  legal  foundation  for  interfer- 
ence by  the  general  government  with  business  to  an  extent  vastly 
beyond  what  was  considered  possible  before  the  Northern  Securi- 
ties Case  was  decided.  Doubtless,  however,  the  Supreme  Court 
will  shrink  from  the  practical  application  of  this  logical  deduc- 
tion ;  in  the  face  of  its  own  decisions  it  will  probably  contrive  to 
justify  the  ironical  comment  of  Mr.  Justice  Holmes,'  that  some- 
how or  other  the  statute  meant  to  strike  at  great  combinations, 
while  viewing  the  little  ones  with  indiflFerence.  Doubtless  the 
Court  will  find  some  way  to  leave  little  combinations  by  weak 
natural  persons,  in  restraint,  and  even  in  monopoly,  of  their  little 
inter-state  trade  undisturbed,  while  invoking  the  terrors  of  the  Act 

'  p.  407- 
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upon  the  great  corporations  which  enter  into  powerful  combina- 
tions to  restrain  their  great  inter-state  trade.  But  it  is  significant, 
that  the  court  should  be  committed  to  a  principle,  which  justifies 
interference  by  the  general  government  with  a  great  variety  of 
aflFairs  heretofore  considered  within  the  exclusive  control  of  the 
StatesJ 

.  The  importance  of  the  principle  that  unification  of  control  over 
the  several  agencies  of  inter-state  and  foreign  commerce  is  obnox- 
ious to  the  Act  is  increased  when  it  is  combined  with  other  prin- 
ciples previously  settled,  and  it  appears  now  to  be  the  law,  that 

(i)  Any  restraint  upon  inter-state  trade  and  commerce, 
whether  reasonable  or  not,  is  obnoxious  to  the  Act.^ 

(2)  Any  degree  of  monopoly  in  such  trade  or  commerce, 
whether  complete  or  not,  is  obnoxious  to  the  Act.** 

(3)  The  mere  unification  in  a  single  ownership  of  control  over 
several  active  competing  agencies  of  such  trade  and  commerce, 
of  itself,  and  without  any  positive  act  of  restraint  upon  competition, 
is  obnoxious  to  the  Act.^° 


When  these  principles  are  applied  to  business,  little  room  is 
left  for  that  initiative  which  was  once  the  boast  of  the  American. 
They  tightly  fetter  the  development  of  modern  trade ;  whether 
wisely  or  unwisely  is  not  here  the  question.  Attention  is  directed 
only  to  the  contrast  between  these  principles  and  the  freer  condi- 
tions under  which  the  United  States  grew.  To  the  thoughtful 
student  of  American  history,  therefore,  the  decision  in  the  Northern 
Securities  Case  seems  to  be  the  judicial  declaration  of  a  great 
change  in  the  environment  of  American  democracy.  It  seems  to 
be  the  definite  announcement  that  the  period  of  development  of 

'The  doctrine  that  the  mere  unification  in  a  single  concern  of  control 
over  two  or  more  competing  agencies  of  trade  is  obnoxious  to  public 
policy  was,  of  course,  not  novel  in  American  decisions  (Distilling  and  Cattle 
Feeding  Co.  v.  People,  is6  111.  448.  491;  Harding  v.  American  Glucose 
Co.,  182  111.  618;  State  z/. 'Portland  Nat.  Gas  Co.,  153  Ind.  489).  But  the 
assertion  of  a  similar  principle  by  the  United  States  Supreme  Court,  as  a 
ground  of  interference  by  Congress  with  the  ownership  of  such  agencies, 
although  created  by  a  State,  was  new  and  startling. 

*U.  S.  V.  Trans-Missouri  Freight  Association  (1896),  166  U.  S.  290; 
U.  S.  z:  Joint  Freifiht  Traffic  Association  (1898),  171  U.  S.  505. 

"Addystone  Pipe  &  Steel  Co.  v.  U.  S.  (1899),  175  U.  S.  2U,  245; 
Northern  Securities  Co.  7'.  U.  S.  (1904).  I93  U.  S.  197,  332. 

'"Northern  Securities  Co.  z:  U.  S.  (1904),  I93  U.  S.  197,  as  inter- 
preted by  Harriman  x'.  Northern  Securities  Co.  (1905),  197  U.  S.  244,  and 
National  Cotton  Oil  Co.  t-.  Texas  (1905),  I97  U.  S.   IIS- 
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a  new  land,  during  which  the  freest  exercise  of  individual  sagacity 
was  needed  and  applauded,  is  over;  that  in  its  stead  has  come  the 
period  of  conservation,  of  crowded  competition  between  individuals 
upon  a  land  already  so  occupied,  that  there  is  no  longer  room  for 
the  large  exercise  of  individual  powers ;  that  the  capacities  of 
an  individual  are  no  longer  to  be  measured  by  their  results  upon 
the  development  of  the  land,  but  by  the  obstacles  they  seem  to 
oppose  to  the  well  being  of  other  men  also  in  the  land.  According 
to  most  political  philosophy,  the  earlier  condition  was  that  in 
which  democracy  might  thrive,  the  latter  that  in  which  it  has  never 
yet  existed  long.  And  the  political  student  might  regard  this 
decision  as  evidence  of  a  fight  for  life  between  a  democratic  peo- 
ple, and  the  conditions  its  free  democracy  has  generated  in  a  new 
land.  That  the  conflict  between  the  democratic  commonwealth  and 
the  so-called  trust  is  considered  serious  by  many  is  certain,  and 
the  events  of  the  last  few  years  indicate  that  the  measures  pro- 
posed by  the  opponents  of  combinations  will  put  a  severe  strain 
upon  the  Federal  Constitution  in  its  present  form.  That  Con- 
stitution was  drafted  one  hundred  and  twenty  years  ago  by,  and 
for,  a  sparse  agricultural  population  occupying  great  areas  of 
land.  It  was  formulated  before  the  steam  engine  had  been  applied 
to  transportation  or  manufacture,  and  before  great  enterprises  in 
manufacturing  or  transportation  were  known.  It  is  now  applied 
to  governing  a  nation  of  eighty-four  millions  of  people,  largely 
occupied  in  pursuits  of  manufacturing  and  transportation  of  great 
magnitude  and  complication,  and  it  is  about  these  pursuits,  un- 
known when  the  Constitution  was  drafted,  that  the  conflict  over 
combinations  is  chiefly  waged.  It  is  not  strange  that  the  literal 
text  of  a  document  drawn  up  when  conditions  of  life  were  so 
different  from  what  they  now  are  does  not  furnish  a  satisfactory 
g^ide  to  the  solution  of  every  present  question.  It  would  be  a 
political  miracle  if  it  did.  And  so  we  find,  upon  the  one  hand,  the 
foremost  leader  of  popular  sentiment  against  so-called  trusts  advo- 
cating legislation  which  violates  the  principles  of  constitutional 
interpretation  established  in  the  past,  and,  on  the  other  hand,  an 
opposition  which  seems  to  be  going  complacently  about  to  squeeze 
the  grown  man  into  the  boy's  jacket,  without  a  thought  that  the 
jacket  may  be  split.  The  Constitution  provides  for  its  own  amend- 
ment when  changed  circumstances  require.  But  neither  party  to 
the  anti-trust  movement  thus  far  makes  any  definite  proposal  for 
amendment.     And  yet  it  is  becoming  continually  plainer,   that. 
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unless  the  Constitution  is  amended,  it  will  be  strained  by  arbitrary 
interpretation  out  of  all  semblance  to  the  original  meaning  of  its 
text,  or  will  be  thrown  aside  as  not  sufficient  to  the  nation's  needs. 
For  the  test  of  a  constitution,  as  of  all  political  institutions,  is,  as 
Carlyle  pointed  out,  how  it  wears,  not  what  may  have  been  the 
great  ideas  under  the  influence  of  which  it  was  frarned.  Govern- 
ment is  not  an  abstraction,  nor  a  subject  merely  of  subtle  legal  dis- 
tinctions, but  a  living  organism.  If  it  does  not  satisfy  the  needs 
of  its  community,  it  will  cease  to  live.  A  constitution  is  made  for 
its  people,  not  a  people  for  their  constitution;'  and  if  the  time 
ever  comes  when  the  choice  must  be  between  de6p-seated  needs  or 
deep-seated  desires  of  a  democratic  people  and  their  constitution, 
then  the  needs  or  desires  will  be  satisfied  and  the  constitution  dis- 
placed. For  the  living  will  not  be  thwarted  by  the  dead.  I  write 
advisedly,  "deep-seated  needs  or  deep-seated  desires  of  a  demo- 
cratic people,"  for,  in  a  democracy,  the  effects  upon  the  frame- 
work of  a  government  of  deep-seated  popular  needs,  or  of  deep- 
seated  popular  desires,  are  not  distinguishable  from  each  other.  In 
the  United  States,  at  the  present  time,  there  is  unmistakable  fear 
that  great  combinations  of  trade  are  inimical  to  its  democracy ; 
and  this  is  a  fear  expressed  not  only  by  the  ignorant  and  the  poor, 
but  by  many  learned  and  well-to-do,  who  value  the  traditions  of 
the  fathers,  and  devoutly  hope  and  believe  that  there  is  still  vitality 
in  American  ideals.  It  is  not  the  question  here,  whether  those 
fears  are  well  founded  or  not,  nor  whether  those  ideals  have  any 
basis  in  human  nature  or  not.  I  only  note  that  the  fears  and  hopes 
exist.  They  are  strong;  they  go  deep  down  into  the  life  of  the 
American  democracy.  And  the  time  has  come,  when  it  seems  to 
many  impossible  to  avert  the  disaster  which  they  fear  is  threatened 
to  that  democracy,  or  to  preserve  those  ideals,  within  the  present 
framework  of  the  Federal  Constitution.  It  is  a  sober,  influential, 
and  growing  opinion,  that,  whereas,  in  the  past,  the  Federal  Con- 
stitution sheltered  and  fostered  that  democracy,  its  limitations 
derived  from  a  former  generation  now  shelter  and  foster  evils 
which  endanger  that  democracy,  so  that  a  choice  may  be  forced 
between  the  preservation  of  the  democracy,  and  of  the  Federal 
Constitution  in  its  present  form. 

That  Constitution  was  made  for  the  American  democracy; 
the  American  democracy  was  not  made  for  the  Constitution.  The 
American  people  made  that  Constitution,  and  they  can  unmake  it, 
either  by  the  direct^  honest  method  which  the  Constitution  itself 
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provides,  or  by  the  indirect,  less  honest  method  of  construction 
and  interpretation,  which  preserves  its  name,  but  destroys  its  mean- 
ing and  spirit.  The  time  seems  to  have  come,  when  the  one  or 
the  other  process  of  constitutional  change  is  inevitable;  when,  if 
the  Federal  Constitution  is  to  remain  a  real  force  in  governing 
the  American  democracy,  it  must  be  amended  to  meet  the  demands 
of  that  democracy. 

David  Walter  Brown. 
New  York. 


POWERS   OF   SALE   AS   AFFECTING   RE- 
STRAINTS ON  ALIENATION. 

The  vast  majority  of  cases  which  involve  questions  concern- 
ing the  suspension  of  the  power  of  alienation  arise  in  connection 
with  wills.  There  are,  therefore,  usually  present  two  consider- 
ations which  would  naturally  impel  New  York  courts  to  construe 
the  limitations  imposed  by  statute  so  as  to  uphold,  if  possible,  the 
disposition  made  by  the  creator.  The  first  is  the  restriction  of 
permissible  suspension  to  the  duration  of  two  specified  lives  in 
being  at  the  creation  of  the  estate,^  this  being  in  derogation  of  the 
common  law  which  allowed  the  employment  of  any  number  of 
lives  in  being  as  a  measure.  The  second  is  the  familiar  rule  that 
wills  are  to  be  upheld  whenever  it  is  possible  to  do  so,  testacy 
being  preferred  to  intestacy,  and  every  effort  being  made  to  carry 
out  the  expressed  intention.*  Moreover,  it  seems  that  the  ten- 
dency in  favor  of  sustaining  devises  is  increasing.' 

It  would,  therefore,  appear  to  be  a  curious  anomaly  if  the 
courts  have  given  the  laws  in  question  too  wide  a  scope  in  any 
direction,  and  have  brought  under  their  condemnation  cases 
which  were  not  really  offensive  to  them. 

The  New  York  statutes  provide,  in  substance,  that  the  abso- 
lute power  of  alienation  of  realty,  and  the  absolute  ov/nership  of 
personal  property,  except  in  a  single  case  with  which  we  are  not 
here  concerned,  shall  not  be  suspended  for  a  greater  period  than 
that  mentioned  above — two  specified  lives  in  being  at  the  creation 
of  the  estate.  Such  suspension  occurs  when  there  are  no  persons  in 
being  who  can  convey  an  absolute  fee  in  possession,  and  this  is 
the  sole  test  provided.  The  result  may  be  produced  in  one  of  two 
ways.  The  first,  with  which  the  present  paper  is  not  concerned, 
is  by  the  creation  of  an  ultimate  contingent  interest  in  some  per- 
son or  class  of  persons  who  cannot  at  the  present  time  be  identi- 
fied. The  second  is  through  some  arrangement  by  which,  either 
because  of  express  provision  of  the  creating  instrument  or  by 
statute,  alienation  is  forbidden.* 

Now  of  the  four  kinds  of  express  trusts  permitted  by  the  New 
York  Real  Property  Law,  the  third  provides  for  the  receipt  of 

'  Real  Property  Law,  Section  32 ;  Personal   Property  Law,  Section  2. 
^Haynes  v.  Sherman  (1889),  117  N.  Y.,  433, 
'Cochrane  v.   Schell    (1894),   140  N.  Y.,  at  p.   532. 
*Wilber  v.  Wilber   (,1901),  165  N.  Y.,  451. 
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rents  and  profits  and  their  application  to  the  use  of  the  bene- 
ficiaries.°  Subsequent  sections  make  the  cestui  que  trust's  inter- 
est under  such  circumstances  unassignable,*  nor  may  the  trustee 
sell  "in  contravention  of  the  trust."^  It  is  obvious,  therefore,  that 
during  the  continuance  of  such  a  trust,  if  nothing  more  appear, 
the  power  of  alienation  is  absolutely  suspended.^ 

By  judicial  construction,  although  without  apparent  warrant, 
this  quality  of  inalienability  was  extended  to  trusts  of  personal 
property,  so  that  trustees  holding  a  fund  to  collect  the  income  and 
apply  it  to  the  use  of  beneficiaries,  as  well  as  trustees  holding  real 
estate,  cannot  assign  it  nor  can  the  beneficiaries  dispose  of  their 
interest.* 

Under  the  statutes  the  power  to  alien  must  be  taken  away  if 
the  prohibition  is  to  apply.  It  follows,  therefore,  and  it  is  the  law, 
that  although  a  trust  of  realty  or  personalty  of  the  character  above 
described  is  created  to  endure  for  a  longer  period  than  that  estab- 
lished as  the  maximum  for  suspension,  there  is  no  invalidity,  if 
the  trustees  or  any  other  persons  are  expressly  empowered  to  dis- 
pose of  the  property,  distribute  the  proceeds  among  the  beneficiaries 
and  thus  terminate  the  trust  at  any  time.  No  matter  how  many 
may  be  required  to  join,  and  how  remote  the  possibility  that  they 
could  be  persuaded  to  unite,  the  power  is  present  and  the  law  satis- 
fied.^" Thus  in  one  recent  case  it  was  said :  "If  the  power  to  alien 
exists,  there  is  no  suspension,  no  matter  how  complicated  the  means, 
nor  how  numerous  soever  the  instruments  required  to  carry  it  into 
effect."  " 

Such  a  provision,  however,  is  probably  far  less  usual  than  one 
permitting  the  trustees,  without  consulting  the  beneficiaries,  to  sell 
any  or  all  of  the  property  in  which  the  trust  funds  are  invested, 
whenever  they  consider  it  advantageous  to  do  so,  and  invest  the 
proceeds  in  something  else — in  other  words  they  are  given  full 
power  of  investment  and  reinvestment,  but  have  no  authority  to 
terminate  the  trust  itself.    The  courts  hold  that  such  a  power  will 

°  N.  Y.  Real  Property  Law,  Section  76. 

",N.  Y.  Real  Property  Law,  Section  83. 

^  N.  Y.  Real  Property  Law,  Section  85. 

*Radley  v.  Kuhn  (1884),  97  N.  Y.,  26;  Reeves  on  Real  Property,  Section 
667.    Note  (a). 

"Underwood  v.  Curtis  (1891),  127  N.  Y.  at  pp.  537  and  538;  GraflF 
V.  Bonnett   (1865),  31  N.  Y.  9. 

"Williams  v.  Montgomery   (1896),  148  N.  Y.,  at  p.  526. 

"  Mills  V.  Mills  (iQoo),  50  App.  Div.,  at  p.  225. 
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not  take  a  trust  out  of  the  condemnation  of  the  statutes.  Thus,  in 
a  comparatively  late  case  "  the  Court  of  Appeals  said :  "The  guard- 
ian ad  litem  makes  the  point  that  the  power  of  sale  as  expressed 
in  the  will,  giving  the  trustees  power  to  sell  and  to  invest  and  rein- 
vest the  proceeds,  saves  this  trust  from  the  condemnation  of  the 
statute,  as  the  power  of  alienation  is  not  suspended.  We  think  this 
position  cannot  be  maintained,  as  the  estate,  notwithstanding  the 
power  of  sale  and  its  incidents,  is  still  fettered  by  the  trust."  So  in 
Sawyer  vs.  Cubhy,^^  where  the  right  to  invest  and  reinvest  was 
absolute  in  the  trustee,  the  Court  observed :  "Since  the  trustee  could 
not  alienate  the  fund,  nor  the  beneficiary  sell  his  interest,  there  was 
of  necessity  a  suspension  during  the  running  of  the  trust." 

This  is  a  doctrine  that  seems  to  the  writer  to  be  an  unneces- 
sary extension  of  the  rules  against  restraints,  and  to  have  ren- 
dered void  countless  trusts  that  were  free  from  the  evils  against 
which  the  restrictions  were  directed.  Moreover,  it  appears  to  have 
arisen  in  part  at  least  from  a  failure  to  distinguish  between  two 
wholly  different  conceptions. 

The  origin  of  the  prejudice  against  restraints  was  somewhat 
as  follows :  The  Normans  introduced  the  feudal  law  into  England 
and  all  lands  became  inalienable,  William  the  Conqueror  recogniz- 
ing the  assistance  such  a  provision  would  be  in  enabling  him  to  re- 
tain the  throne  he  had  acquired  by  force.  This  precipitated  a  strug- 
gle of  centuries,  and  gradually  the  owners  of  land  acquired  the 
power  of  disposition,  until  finally  the  modern  rule  was  evolved  that 
every  owner  of  a  fee  has  of  necessity  the  absolute  power  to  alien, 
and  any  attempt  to  restrain  the  right  is  void.^*  It  has  always  been 
the  law,  however,  that  the  holder  of  a  lesser  estate  may  have  reason- 
able restrictions  attached  to  his  title,  and  in  modern  times  the  prob- 
lem has  been  to  define  exactly  what  these  reasonable  limitations 
are." 

This  is  a  very  brief  and  sketchy  statement  of  the  reason  of  the 
rule  from  a  historical  viewpoint.  It  represented  a  compromise 
between  the  feudal  privilege  of  appropriating  land  to  one  family 
for  indefinite  periods  without  the  possibility  of  sale,  and  the  oppo- 
site doctrine  that  land,  the  source  of  national  wealth,  should  always 
be  transferable. 

"Allen  V.  Allen   (1896),  149  N.  Y.  at  p.  288. 
"(1895)    146  N.  Y.  192. 

"Savage,  C.  J.,  in  Coster  v.  Lorillard  (1835),  14  Wendell  at  pp.  294 
&  295. 

"Reeves  on  Real  Property,  Section  661. 
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But  what  is  to  be  given  as  the  reason  for  its  existence  at  the 
present  time?  In  Broadway  Bank  vs.  Adams,'^^  the  ground  as- 
signed was  that  by  such  arrangements  the  beneficiaries'  creditors 
are  defrauded.  Professor  Gray  thought  it  existed  rather  from  the 
manly  Anglo-Saxon  belief  that  sane  men  should  be  required  to  take 
care  of  themselves  and  not  be  made  the  recipients  of  wealth  without 
its  responsibilities,  like  minors  and  incompetents.^^  But  both  of 
these  explanations  seem  inadequate.  If  creditors  are  to  be  pro- 
tected, those  of  the  first  beneficiaries  are  as  worthy  of  the  law's 
attention  as  of  subsequent  cestuis  and  in  such  event  no  restriction 
whatever  upon  alienation  should  be  permitted.  Upon  the  other 
hand,  Professor  Gray's  sentimental  theory  would  hardly  account 
for  the  fact  that  the  rules  contain  no  suggestion  whatever  that 
they  are  directed  against  sane  adults,  and  that  more  license  is  per- 
mitted in  the  case  of  suspensions  created  in  favor  of  the  infirm  or 
youthful. 

As  a  matter  of  fact  the  persistence  of  any  such  general  doctrine 
may  usually  be  traced  to  some  economic  advantage  or  necessity 
rather  than  to  sentiment  or  the  protection  of  a  special  class.  And 
it  seems  quite  clear  that  the  protest  against  the  "tying  up"  of  prop- 
erty for  indefinite  periods  arises  from  the  commercial  instinct  that 
is  deeply  implanted  in  the  Anglo-Saxon  race,  as  modified  by  the 
equally  vigorous  tenet  that  a  man  may  do  as  he  will  with  his  own. 
If  A  owns  a  lot  of  land  which  he  is  unable  to  use,  while  it  is  just 
what  B  desires  as  a  location  for  some  enterprise,  that  will  add  to 
the  wealth  of  the  community,  it  is  obviously  of  advantage  to  every- 
one that  A  should  be  free  to  sell  it  to  B  and  invest  the  proceeds  in 
something  more  remunerative  to  himself.  And  if  a  restriction  in 
the  title  by  which  A  holds,  made  by  a  man  long  dead,  prohibits  the 
sale,  there  is  an  economic  loss  to  all. 

This  seems  to  be  the  real  consideration  in  the  minds  of  courts 
and  legislatures,  although  they  may  sometimes  assign  other  reasons, 
as  a  sop  to  tradition.  Thus  in  Winsor  v.  Mills,^^  the  court  said : 
"The  law  will  not  permit  real  estate,  on  which  the  wealth  and  pros- 
perity of  the  country  so  largely  depend,  to  be  excluded  from  the 
market  in  this  way  during  a  term  which  may  not  end  for  centuries" ; 
and  in  his  opinion  in  the  celebrated  New  York  case  of  Hawley  v. 
James,^^  Judge  Cowen  remarked:  "This  court  certainly  went  far 

"•(1882)  133  Mass.  170. 

"Gray,  Restraints  on  Alienation,  Section  258. 

"(1892)   157  Mass.  362.  "(1836)    16  Wendell  at  p.  200. 
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enough  when  they  held  that  a  man  may  arbitrarily  *  *  *  with- 
draw all  his  land  from  market  by  a  vested  estate  for  two  lives  in 
being."  To  the  same  effect  Professor  Gray  observes :  "Inalienable 
rights  of  property  the  law  has  never  sanctioned  for  they  are  incon- 
sistent with  that  ready  transfer  of  property  which  is  essential  to  the 
well  being  of  a  civilized  community,  and  especially  of  a  commercial 
republic."  '" 

That  the  New  York  statutes  were  framed  wholly  with  a  view 
to  preventing  the  withdrawal  of  property  from  the  paths  of  com- 
merce, and  not  to  protect  creditors  or  make  men  "stand  on  their 
own  feet,"  seems  clear  from  a  number  of  considerations.  First, 
there  are  the  negative  arguments  suggested  before.  The  two  lives 
employed  as  a  measure  may  be  those  of  entire  strangers  to  the 
trust,'^^  and  during  their  continuation,  the  income  may  be  distrib- 
uted among  an  unlimited  number  of  beneficiaries,^^  which  would 
hardly  be  permitted  if  creditors  were  the  objects  of  protection." 
Moreover,  anyone  may  be  a  beneficiary,  so  the  purpose  was  not 
merely  to  provide  for  those  unable  to  care  for  themselves.  Also, 
the  arbitrary  selection  of  two  lives  seems  to  indicate  that  the 
revisers  were  thinking  wholly  of  the  property  itself,  rather  than 
of  the  persons  interested,  and  were  intent  upon  limiting  the  period 
for  which  it  could  be  made  non-transferable.  This  is  strengthened 
by  the  further  provision  that  not  more  than  two  successive  life 
estates  may  be  created  in  real  estate,^*  showing  that  the  legislators 
had  in  mind  merely  to  "prevent  estates  of  any  kind  from  being  pro- 
jected into  the  future"  further  than  the  period  they  had 
established." 

What,  then,  is  the  scope  of  the  commercial  needs  which  we  may 
now  assume  to  be  the  object  of  the  statute's  care  ?  It  is,  obviously, 
that  the  ownership  of  any  specific  property,  whether  it  be  a  parcel 
of  land  or  certain  cattle  or  bonds  and  stocks,  shall  be  perfectly 
fluid,  free  to  go  wherever  it  is  needed,  and  to  leave  those  to  whom 
it  is  no  longer  of  adequate  value.  If  A  and  B  are  two  men  of  (theo- 

"  Restraints  on  Alienation,  Section  259. 

"Bailey  v.  Bailey  (1884),  97  N.  Y.  460. 

^  Shermerhorn  •:•.  Getting  (1892),  131  N.  Y.  at  p.  58. 

^' In  Rome  Bank  v.  Eames  (1864),  4  Abb.  Ct.  App.  83.  Dcnio,  J.  said: 
"It  is  against  general  principles  that  one  should  hold  property  or  a  bene- 
ficial interest  in  property,  by  such  a  title  that  creditors  cannot  touch  it. 
But  our  statute  expressly  permits  such  arrangements." 

**  N.  Y.  Real  Property  Law,  Section  :i2>- 

^^  Reeves  on  Real  Property,  Section  666,  note  (a);  Purdy  i>.  Hayt 
(1883),  92  N.  Y.  446. 
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retically)  equal  ability  and  character,  and  A  has  $10,000.00,  there 
is  no  economic  advantage  (or  justice)  in  saying  that  after  a  while 
A  must  surrender  his  fund  to  B,  impoverishing  himself.  Con- 
versely there  is  no  disadvantage  in  prohibiting  A  from  thus  giving 
away  the  fund.  But  if  this  capital  is  invested  in  a  parcel  of  land 
or  certain  securities  and  A  is  prohibited  from  selling  them,  when 
an  advantageous  offer  is  received"  and  he  wishes  to  invest  the  money 
elsewhere,  it  is  easy  to  see  that  the  arrangement  might  be  contrary 
to  sound  public  policy. 

In  other  words,  if  a  trustee  have  the  absolute  right  of  invest- 
ment and  reinvestment  he  can  sell  any  of  the  trust  property  at  any 
time  to  any  one  who  wishes  it,  giving  "an  absolute  fee  in  posses- 
sion," the  only  limitation  being  that  he  must  receive  value  for  it. 
He  cannot  give  it  away,  but  its  alienability  is  not  restrained  for  an 
instant.  The  property  received  in  exchange  has  not,  of  course, 
been  previously  subject  to  the  trust,  and  so,  whatever  suspension 
there  is  with  reference  to  it,  begins  only  from  the  time  of  its  acqui- 
sition. Bearing  in  mind  then  the  economic  origin  of  these  rules, 
the  wholly  fluid  and  intangible  character  of  a  "fund,"  the  fact  that 
this  fluidity  is  due  to  the  modern  mechanism  of  exchange,  and  the 
reasons  given  in  the  opening  paragraph  for  upholding  a  disposition 
if  possible,  the  attitude  of  the  courts  seems  strange.  It  appears  to 
the  writer  that  the  judges  in  this  matter  have  confused  the  trusts 
under  consideration  with  accumulations,  although  the  evils  gener- 
ated by  the  latter  are  of  a  totally  different  character,  and  the  re- 
strictions upon  them  have  wholly  different  ends  in  view. 

In  1796  Mr.  Thellusson  directed  that  his  fortune  accumulate 
during  nine  named  lives  before  any  distribution,  when  it  would 
probably  have  amounted  to  about  £  19,000,000.  There  was  at  the 
time  no  law  against  this,  and,  as  he  had  kept  within  the  rule  against 
perpetuities,  the  will  was  sustained.  But  Parliament  rightly  con- 
sidered that  it  was  economically  harmful  to  permit  the  swelling 
of  a  fund  for  so  long  a  period,  and  the  result  was  legislation  which 
has  been  substantially  followed  in  this  country,  limiting  the  time 
for  which  an  accumulation  may  continue  to  the  minority  of  the 
beneficiaries.^®  It  is  obvious  in  the  first  place  that  the  harmful 
character  of  such  an  arrangement  lies  in  the  amassing  of  a  gigantic 
fortune,  continually  increasing  in  size  without  any  one  being  per- 
mitted to  enjoy  it  until  the  period  named  by  the  settlor  has  expired. 
In  the  second  place,  this  evil  attaches  to  the  fund  involved,  and  has 

*■  Washburn,  Real  Property,  6th  Ed.,  Section  1785. 
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nothing  whatever  to  do  with  "tying  up"  the  property  in  which  the 
fund  is  invested.  As  long  as  the  fund  continues  to  "roll  up," 
income  being  added  to  principal  as  received  and  then  itself  earning 
more  income,  the  undesirable  element  is  present,  no  matter  what 
the  character  of  the  investments  may  be. 

There  are  practically  no  arguments  advanced  by  the  courts  to 
uphold  their  attitude  on  the  question  under  discussion  beyond  those 
to  which  reference  has  been  made  already.  In  Hawley  vs.  James,^'' 
Chancellor  Walworth  said :  "The  mere  exchange  of  one  piece  of 
property  for  another,  by  a  trustee,  under  a  valid  power  in  trust,  is 
not  considered  as  an  alienation  of  the  estate  or  interest  of  the 
cestui  que  trust,  or  person  beneficially  interested  in  the  trust  estate. 
The  rules  of  law  on  the  subject  of  rendering  estates  inalienable 
have  reference  to  the  substance  and  not  merely  to  the  shadow. 
*  *  *  As  well  might  it  be  contended  that  a  bequest  of  personal 
property  was  not  rendered  inalienable  because  the  trustee  who  held 
it  for  the  benefit  of  another  has  the  right  to  loan  it  out  from  time 
to  time  and  to  receive  other  money  when  it  became  payable,  instead 
of  that  which  was  lent,  although  he  had  no  right  to  dispose  of  the 
fund  itself.  The  money  received  from  the  borrower  is  seldom 
if  ever  the  same  that  was  lent ;  yet  for  every  legal  or  substantial  pur- 
pose it  is  the  same  fund  or  property." 

Here  the  learned  Chancellor  first  asserts  that  the  Revised 
Statutes  mean  a  certain  thing  without  citing  any  authority  for  his 
view.  Then  he  says  that  the  rules  regard  the  substance  rather 
than  the  shadow.  But  what  is  substance?  He  proceeds  to  cite,  as 
an  illustration  of  the  absurdity  of  any  other  view,  the  instance  of 
a  perfectly  "fluid"  personalty  trust,  declaring  it  bad  because  the 
trustee  cannot  dispose  of  the  "fund."  In  the  writer's  view  such  a 
trust  would  be  perfectly  valid  so  far  as  restraints  upon  alienation 
are  concerned,  although  of  course  the  legislature  might  deem  it 
hostile  to  the  public  good  and  pass  laws  to  that  effect. 

This  failure  to  analyze  the  situation  is  observable  in  almost  all 
of  the  cases,  the  courts  usually  accepting  the  voidness  as  an  inevit- 
able corollary,  and  contenting  themselves  with  its  statement.  When 
Hawley  v.  James  wa^  before  the  Court  of  Errors  on  appeal,^* 
Judge  Bronson  merely  said:  "A  power  to  exchange  one  piece  of 
property  for  another,  or  to  sell  it  for  the  purpose  of  investing  the 
proceeds  in  a  different  manner,  is  not  a  power  to  alien  the  estate 
within  the  meaning  of  the  statute.    The  property  newly  acquired  is 

"    (1835)   5  Paige  444.  »  (1836)   16  Wendell  at  p.  163.  " 
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as  much  a  part  of  the  estate  as  was  that  which  was  given  for  the 
purpose  of  aflFecting  the  exchange  or  making  the  new  investment." 
Of  course,  that  is  all  true  enough,  but  what  of  it?  Why  did  not 
the  learned  judge  explain  more  in  detail  how  the  non-alienability 
of  the  fund  came  within  the  letter  and  spirit  of  the  statute  ?  -" 
There  is  one  case  in  which  the  question  was  discussed  at  some 
length.  In  Brewer  vs.  Brewer,^^  after  observing  that  it  had  not 
been  directly  before  the  Court  up  to  that  time.  Judge  Brady  ven- 
tured upon  an  explanation  of  the  reason  for  the  rule  which  he  pro- 
ceeded to  establish.  "There  being  no  doubt,"  he  said,  "that  the 
trust  created  by  the  testator  was  void  because  it  suspended  the 
power  of  alienation  for  more  than  two  lives  in  being,  the  only  ques- 
tion to  be  determined  on  this  appeal  is  whether  such  a  trust  is 
legalized  and  rendered  valid  by  the  power  coupled  with  it,  author- 
izing the  trustees  to  sell  the  trust  estate.  *  *  *  It  is  based  on 
the  proposition  that  *  *  *  the  testator  having  conferred  a  valid 
power  of  sale,  there  is  a  person  in  being  by  whom  an  absolute  fee 
in  possession  can  be  conveyed.  The  answer  which  seems  to  meet 
this  question  at  once  and  conclusively  is  that  the  power  of  sale  is 
possessed  by  persons  in  a  representative  capacity,  and  is  discre- 
tionary and  limited  because  it  is  for  the  purposes  of  the  trust 
only,  or  in  other  words  to  make  a  change  in  the  character  of  the 
trust  property  for  reinvestment  and  therefore  to  continue  the  trust. 
The  statute  clearly  means  persons  having  an  absolute  and  unquali- 
fied unconditional  fee  by  inheritance  or  purchase,  which  can  be  con- 
veyed absolutely,  not  only  with  reference  to  the  subject  of  the  con- 
veyance but  to  the  product  of  its  sale.  *  *  *  If  the  appellant's 
doctrine  be  correct,  then  by  the  simple  device  of  a  power  of  sale 
for  the  purpose  of  reinvestment  trust  estates  can  be  limited  as  by 
the  rules  of  common  law  during  any  number  of  lives,  notwith- 
standing the  changes  made  by  the  Revised  Statutes." 

It  will  be  seen  that  only  two  reasons  were  adduced :  First,  that 
such  a  power  of  sale  is  for  the  purpose  of  the  trust  only  and  so 
not  unrestricted ;  second,  that  by  the  "device,"  trust  estates  could 
be  limited  for  any  number  of  lives.  A  sufficient  answer  to  both 
arguments  is  that  they  apply  almost  equally  well  when  the  proceeds 
are  distributable  among  the  beneficiaries.  The  termination  of  the 
trust  cannot  have  the  slightest  bearing  upon  the  trustee's  power  to 

°  Of  course  it  cannot  be  denied  that  it  is  perfectly  possible  to  arrive 
at  the  court's  conchisions  as  a  matter  of  logic.  But  the  point  insisted 
upon  is  that  every  effort  should  be  made  to  uphold  rather  than  to  destroy. 

'"    (1877)    II   Hun   147. 
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give  good  title  to  the  property  he  holds.  In  either  case  it  is  incum- 
bent upon  him  to  obtain  the  best  price  within  reason  and  to  carry 
out  the  provisions  of  the  trust  in  good  faith.  And  the  second  point 
seems  to  beg  the  question,  as  the  Revised  Statutes  are  hostile  to 
trusts  only  in  so  far  as  they  suspend  the  power  of  alienation. 
Under  the  decisions  noted  above  a  trust  in  perpetuity  might  be 
created  if  only  the  trustees  were  given  authority  to  terminate  it 
if  they  chose. 

In  brief,  a  rule  designed  to  facilitate  the  transfer  of  property 
has  been  extended  by  judicial  interpretation  to  include  a^  intangible 
fund  of  which  the  property  in  question  forms  a  part,  which  is  not 
growing  to  undesirable  proportions,  and  is  not,  in  any  reasonable 
view,  clogging  the  interchange  of  possessions.  The  doctrine  has 
probably  become  too  firmly  established  to  be  dislodged  except  by 
legislative  enactment.  But,  as  observed  above,  it  has  had  the  effect 
of  invalidating  many  bequests  which  seem  entirely  harmless  from 
the  viewpoint  of  morals  or  public  policy,  and  wholly  inoffensive  as 
far  as  the  letter  or  spirit  of  the  statutes  is  concerned. 

Frederick  Dwight. 
New  York, 
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NOTES. 


Limitations  on  the  Reserved  Right  to  Amend  or  Repeal  Corporate 
Charters. — The  purpose  of  the  reserved  power  clauses  was  to  avoid  the 
effect  of  the  Dartmouth  College  Case.  Tomlinson  v.  Jessup  (1872)  15  Wall. 
454;  Railroad  Tax  Cases  (1882)  13  Fed.  722.  In  assigning  limits  to  the 
power  thus  reserved — for  that  it  has  limits  is  unquestioned,  Shields  v.  Ohio 
(1877)  95  U.  S.  319,  324~the  courts  have  found  no  little  difficulty.  Thus, 
privileges  which  the  State  gives  to  the  corporation  or  its  members,  may, 
with  certain  exceptions,  see  People  v.  O'Brien,  post,  be  revoked,  even 
arbitrarily.  (Charters  repealed)  GriMn  v.  Ins.  Co.  (Ky.  1868)  3  Bush 
592;  Lothrop  V.  Stedman  (1876)  42  Conn.  583.  (Exemption  from  taxation) 
R.  R.  Co.  V.  Georgia  (1878)  98  U.  S.  359;  Deposit  Bank  v.  Daviess  County 
(1897)  102  Ky.  1.74.  (Eminent  domain  recalled)  Adirondack  Ry.  Co.  v. 
N.  Y.  State  (1900)  176  U.  S.  335-  (Stockholders'  freedom  from  personal 
liability  revoked  as  to  future  transactions)  Bissell  v.  Heath  (1894)  98 
Mich.  472;  Anderson  v.  Commonwealth  (Va.  1868)  18  Gratt.  295;  Weiden- 
ger  V.  Spruance  (1881)  loi  111.  278.  It  follows  that  the  State  may  demand 
the  performance  of  any  act,  however  oppressive,  as  an  alternative  for  the 
revocation  of  those  privileges.     The  Mayor  v.  Twenty  Third  St.  Ry.  Co. 
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(1889)  113  N.  Y.  311.  Logically,  such  a  demand  might  include  a  waiver 
of  constitutional  rights.  From  the  State's  undoubted  power  to  grant  or 
withhold  its  privileges  originally  would  follow  also  its  power  to  grant  them 
subject  to  an  indefinite  condition,  namely,  the  right  of  the  State  to  unlimited 
future  regulations,  even  though  these  related  to  rights  and  property  not 
originally  obtained  from  the  State  at  all.  Cf.  Sioux  City  Ry.  Co.  v.  Sioux 
City  (1890)  138  U.  S.  98.  Cases  in  which  this  result  has  been  substantially 
accomplished.  The  Mayor  of  Worcester  v.  Ry.  Co.  (1904)  128  Fed.  230; 
6  Columbia  Law  Review  193;  cf.  Sinking  Fund  Cases  (1878)  99  U.  S. 
701,  would  lend  much  color  to  the  interpretation  of  the  reserved  power 
clauses  as  such  an  indefinite  condition  were  it  not  for  the  fact  that  they 
do  assume  the  existence  of  limits  to  the  State's  power.  Some  courts 
have  simply  deplored  the  logical  extension  of  a  doctrine  which  would 
place  the  corporation  entirely  at  the  mercy  of  the  State  and  its  oner- 
ous conditions.  People  v.  Ry.  Co.  (1883)  52  Mich.  277,  283;  Hinckley 
v  Schwarzschild  &  Sulzberger  Co.  (N.  Y.  1905)  107  App.  Div.  470,  474. 
Others  have  attempted  to  counteract  such  a  tendency  by  considering  certain 
franchises  irrevocable,  as  property  rights  protected  by  constitutional  pro- 
visions. Rochester  Turnpike  Co.  v.  Joel  (N.  Y.  1899)  41  App.  Div.  43; 
People  v.  O'Brien  (1888)  in  N.  Y.  i;  Detroit  v.  Detroit  Plank  Co.  (1880) 
43  Mich.  140.  Cf.  7  Columbia  Law  Review  414.  There  is  little  to  be  said 
against  a  limitation  of  the  State's  power  which  will  preserve  the  guaranty 
of  the  Fourteenth  Amendment.  Opinion  of  the  Justices  (1891)  66  N.  H. 
629;  Railroad  Tax  Cases,  supra;  Matter  of  Cable  Co.  (N.  Y.  1886)  40  Hun 
I.  On  the  other  hand,  it  has  been  suggested  that  the  power  of  the  State 
extends  only  to  the  franchises,  privileges  and  immunities  which  it  has 
previously  granted;  though  as  to  these  it  is  absolute.  53  American  Law 
Register  i.  The  cases  do  not,  however,  uphold  so  narrow  a  view.  A 
middle  ground,  namely,  that  all  the  terms  (positive  and  negative)  of  the 
contract  between  the  State  and  the  corporation  are  subject  to  the  reserved 
power,  appears  to  be  generally  consistent  with  the  authorities.  Close  v. 
Glenwood  Cemetery  (1882)  107  U.  S.  456;  Miller  v.  The  State  (1872)  15 
Wall.  478;  Looker  v.  Maynard  (1900)  179  U.  S.  76;  Venner  Co.  v.  U.  S. 
Steel  Corp.  (1902)  116  Fed.  1012;  Jackson  v.  Walsh  (1892)  75  Md.  304- 
The  cases  represented  by  People  v.  O'Brien,  supra,  are  not  logically 
adverse  to  this  position;  for  the  judicial  construction  of  certain  franchises 
as  vested  property  rights  brings  them  within  the  Fourteenth  Amendment, 
and  hence  under  this  view  withdraws  them  from  the  scope  of  the  reserved 
power. 

In  a  charter  of  incorporation  but  distinct  from  the  contract  between  the 
State  and  the  corporation,  is  embodied  a  contract  between  the  corporators 
themselves,  2  Morawetz,  Corp.  (2nd  Ed.)  §§  1046,  1047.  which  the  State 
uses  as  a  basis  upon  which  to  formulate  its  own  contract  with  the  corpora- 
tion. In  the  absence  of  a  reserved  right  to  amend  or  repeal,  it  is  universally 
held,  without  invoking  the  princiiJe  of  the  Dartmouth  College  Case,  that 
the  State  cannot  impair  the  obligation  of  this  contract  of  the  corporators 
inter  se,  any  more  than  it  can  impair  a  contract  of  partnership  or  any 
other  contract  between  individuals.  Thus,  though  it  may  enact  or  authorize 
amendments   which   are   merely   auxiliary   to   the   purposes   of  the   grant. 
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I  Thompson,  Corp.  §  68 ;  Fry's  Executor  v.  R.  R.  Co.  (Ky.  1859)  2  Metcalf 
314,  or  decree  or  authorize  insignificant  and  immaterial  changes  in  the 
corporate  design,  Batiet  v.  Ry.  Co.  (1851)  13  111.  504;  Peoria  R.  R. 
Co.  V.  Preston  (1872)  35  la.  115,  it  may  not  enact  fundamental  amend- 
ments without  the  assent  of  all  the  stockholders.  Clearwater  v.  Mere- 
dith (1863)  I  Wall.  25  (consolidation  with  another  road)  ;  Hartford 
Ry.  Co.  V.  Croswell  (N.  Y.  1843)  5  Hill  383  (change  in  nature  of  enter- 
prise) ;  Black  V.  Canal  Co.  (1873)  24  N.  J.  Eq.  455  (lease  to  another  corpo- 
ration) ;  Mannheim  Co.  v.  Arndt  (1858)  31  Pa.  St.  317  (change  of  termini)  ; 
State  V.  Greer  (1883)  78  Mo.  188  (change  in  method  of  voting).  If  the 
subject  of  the  amendment  should  enter  as  a  term  of  both  contracts,  the 
stockholders'  own  contract  would  be  subject  to  any  alteration  which  the 
State  had  the  power  to  make  as  against  the  corporation,  since  it  was 
made  with  reference  to  the  State's  contract.  Meadow  Dam  Co.  v.  Gray 
(1849)  13  Me.  547.  But  if  the  subject  of  the  amendment  were  solely 
confined  to  the  corporators'  contract  inter  se,  then  no  reserved  clause  could 
give  the  State  the  right  to  impair  that  contract.  If  the  State  passes  an  act 
relating  to  contracts  in  general,  such  provisions  all  form  parts  of  con- 
tracts subsequently  entered  into  within  that  jurisdiction.  Walker  v.  White- 
head (1872)  16  Wall.  314.  But  where  the  State  passes  an  act  not  prescribing 
definite  terms  or  regulations,  it  is  not  thereby  enacting  a  law,  but  is  reserv- 
ing a  power — a  power  forbidden  to  it  by  Art.  I,  Sec.  10  of  the  Federal 
Constitution.  Goenen  v.  Schroeder  (1863)  8  Minn.  387.  It  cannot  reserve 
the  right  to  change  the  contract  of  the  corporators  inter  se  any  more  than 
it  can  reserve  a  general  right  to  change  all  private  contracts.  The  history 
of  the  reserved  power  clauses  in  the  State  statutes  and  constitutions  leads 
to  the  same  conclusion.  County  of  Santa  Clara  v.  S.  P.  R.  Co.  (1883) 
18  Fed.  385.  The  argument  usually  advanced  in  support  of  the  power, 
that  the  corporators,  by  accepting  the  charter  and  organizing  under  it, 
consent  that  future  legislatures  may  exercise  a  plenary  right  of  altera- 
tion or  repeal,  4  Thompson,  Corp.  §5417,  would  justify  the  sweeping  reser- 
vation of  the  right  to  alter  or  annul  all  private  contracts  thereafter  entered 
into.  See  Charlotte  etc.  R.  Co.  v.  Gibbes  (1887)  27  S.  C.  385,  407  (dissent- 
ing opinion).  It  is  often  difficult  to  distinguish  between  those  matters 
which  enter  only  into  the  corporators'  own  contract  and  those  which 
enter  also  into  that  of  the  corporation  with  the  State.  The  courts  have 
upheld  acts  making  changes  in  the  number  of  directors  which  a  stock- 
holder was  empowered  to  elect  under  his  original  subscription;  Close  v. 
Glenwood  Cemetery  (1882)  107  U.  S.  466;  Miller  v.  The  State  (1872)  15 
Wall.  478;  contra,  semble,  City  of  Louisville  v.  University  of  Louisville 
(Ky.  1855)  15  B.  Monr.  642;  the  method  of  voting  among  stockholders; 
Looker  v.  Maynard,  supra;  Gregg  v.  Mining  Co.  (1901)  164  Mo.  616; 
contra.  In  Re  Newark  Library  Ass'n  (1899)  64  N.  J.  L.  217;  the  internal 
organization  of  the  corporation;  New  Haven  R.  R.  Co.  v.  Chapman  (1871) 
38  Conn.  56;  Grobe  v.  Brie  Ins.  Co.  (N.  Y.  1899)  39  App.  Div.  183;  and 
the  amount  of  its  capital  stock;  Buffalo  R.  R.  Co.  v.  Dudley  (1856)  14 
N.  Y.  336;  Troy  R.  R.  Co.  v.  Kerr  (N.  Y.  1854)  17  Barb.  581;  Venner  Co. 
V.  U.  S.  Steel  Corp.  (1902)  116  Fed.  1012;  contra,  Zabriskie  v.  Hacken- 
sack  R.  R.  Co.  (1857)   18  N.  J.  Eq.  178;  Oldtown  R.  R.  v.  Veasie  (1855) 
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39  Me.  571,  semble;  and  the  number  of  trustees;  Jackson  v.  Walsh  (1892) 
75  Md.  304.  All  these  seem  to  be  alterations  of  positive  terms  in  the 
contract  between  the  State  and  the  corporation.  Acts  changing  the  kind 
of  capital  stock,  an  example  of  the  alteration  of  implied  negative  terms  in 
the  same  contracts,  have  also  been  sustained.  Curry  v.  Scott  (1867)  54  Pa. 
St.  270;  Hinckley  v.  Schwarzschild  &  Sulzberger  Co.,  supra.  Changes  in 
the  basic  nature  of  the  enterprise  are  supportable  on  strict  logic  as  altera- 
tions of  express  positive  terms  in  the  State's  contract.  Buffalo  R.  Co.  v. 
Dudley,  supra;  White  v.  R.  R.  Co.  (N.  Y.  1853)  14  Barb.  559;  Troy  R.  R. 
Co.  V.  Kerr,  supra;  contra,  Zabriskie  v.  Hackensack  R.  R.  Co.,  supra; 
Kenosha  R.  R.  Co.  v.  Marsh  (1863)  17  Wis.  13.  Amendments  authorizing 
leases  of  the  entire  property  to  another  corporation,  Dow  v.  Northern  R.  R. 
(N.  H.  1887)  36  Atl.  510,  or  permitting  consolidation,  Mowrey  v.  R.  R. 
Co.  (Fed.  1866)  4  Biss.  78;  Mills  v.  R.  R.  Co.  (1886)  41  N.  J.  Eq.  i, 
dictum;  contra,  Bishop  v.  Brainerd  (1859)  28  Conn.  289;  Market  St.  R.  R. 
Co.  v.  Hellman  (1895)  109  Cal.  571;  McKee  v.  Chautauqua  (1904)  130 
Ked.  536,  are  not  covered  by  any  term  of  this  contract  and  are  therefore 
unjustifiable. 

The  recent  case  of  Garey  v.  St.  Joe  Mining  Co.  (Utah  1907)  91  Pac. 
369  is  in  accordance  with  the  principles  suggested  above.  A  general  act  of 
the  legislature  authorizing  a  two-thirds  majority  of  the  stockholders  of  a 
corporation  to  assess  full  paid  capital  stock,  which  the  articles  of  incorpora- 
tion had  provided  should  be  non-assessable,  was  held  unconstitutional. 
Accord,  semble.  Enterprise  Ditch  Co.  v.  Moffitt  (1899)  58  Neb.  642;  Cook, 
Private  Corps.  (5th  Ed.)  §497;  contra,  semble,  Gardner  v.  Hope  Ins.  Co. 
(1869)  9  R.  I.  194.  Since  the  amendment  related  only  to  the  contract  of 
the  corporators  inter  se,  and  not  to  the  contract  between  the  State  and 
the  corporation,  the  case  is  distinguishable  from  those  cases  where  a  per- 
sonal liability  was  imposed  on  stockholders.    Bissell  v.  Heath,  supra. 


Recovery  of  Taxes  Under  General  Principles  of  Quasi-Contracts. — 
The  law  is  well  settled  that  taxes  may  be  recovered  if  involuntarily  paid 
under  an  illegal,  Preston  v.  Boston  (Mass.  1831)  12  Pick.  7;  Atwcll  v. 
Zeltiff  (1872)  26  Mich.  118,  and  not  merely  irregular,  Wiesmann  v.  Brighton 
(1892)  83  Wis.  550;  Carton  v.  Commissioners  (1902)  10  Wyo.  416,  assess- 
ment, but  not  if  paid  voluntarily  even  though  the  tax  act  be  unconstitu- 
tional. Otis  V.  The  People  (1902)  196  111.  542;  Milwaukee  v.  Whitcfish  Bay 
(1900)  106  Wis.  25.  Great  confusion  exists,  however,  as  to  what  consti- 
tutes an  involuntary  payment.  A  payment  may  be  clearly  involuntary  in 
fact  and  yet  be  "deemed  voluntary"  by  the  courts.  It  is  usually  held  that  a 
sufficient  legal  duress  is  shown  if  the  payment  is  made  to  prevent  arrest  of 
person,  Briggs  v.  Lcwiston  (1849)  29  Me.  472,  or  seizure  and  immediate 
sale  of  property.  Babcock  v.  Beaver  Creek  (1887)  65  Mich.  479;  Lindsey  v. 
Allen  (1897)  19  R.  I.  721.  Some  jurisdictions,  however,  make  the  question 
coextensive  with  the  creation  of  a  cloud  upon  title,  and  hence  deny 
recovery  if  the  sale  was  threatened  under  a  tax  invalid  on  its  face.  Mont- 
gomery v.  Cowlitz  Co.  (1896)  14  Wash.  230;  Bucknall  v.  Story  (1873)  46 
Cal.  589;  see  Sowles  v.  Soule  (1886)  59  Vt.  131.  In  other  jurisdictions  the 
better  view   is  taken  that  a  warrant   in  the  hands  of  an  officer  who  has 
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power  to  levy  on  execution,  constitutes  sufficient  duress  since  it  is  reason- 
ably to  be  presumed  that  he  will  do  his  duty.  Glass  Co.  v.  Boston  (Mass. 
1842)  4  Mete.  181;  Turnbull  v.  Township  (1889)  74  Mich.  621;  Bright  v. 
Halloman  (Tenn.  1881)  7  Lea  309;  contra,  Railroad  Co.  v.  Commissioners 
(1878)  98  U.  S.  541.  A  threatened  seizure  or  arrest  is  not  always  necessary. 
Thus  it  has  been  held  duress  where  the  plaintiff  was  forced  to  pay  before 
he  could  record  his  deed.  State  v.  Nelson  (1889)  41  Minn.  25,  or  before  an 
estate  could  be  administered,  Markle  v.  Hennepin  (1890)  44  Minn.  546,  or 
as  a  condition  precedent  to  doing  business  in  the  State,  Ratterman  v. 
Express  Co.  (1892)  49  O.  St.  608;  Western  Union  etc.  Co.  v.  Mayer  (1876) 
28  O.  St.  521,  or  where  the  tax  became  a  prima  facie  lien  upon  the  property. 
Thompson  v.  Detroit  (1897)  114  Mich.  502.  If  other  remedies  are  open 
to  him  as  by  injunction,  Balfour  v.  Portland  (1886)  28  Fed.  738,  or 
replevin.  Lumber  Co.  v.  Manistee  (1894)  100  Mich.  466;  Lester  v.  Baltimore 
(1868)  29  Md.  415,  418;  contra,  Chegaray  v.  The  Mayor  (N.  Y.  1853)  2 
Duer  521,  the  payment  is  deemed  voluntary.  If  the  form  of  remedy  is 
provided  for  by  statute,  the  plaintiff  must  conform  to  its  provisions.  Osborn 
v.  Danvers  (Mass.  1827)  6  Pick.  98;  see  Eyerly  v.  Jasper  Co.  (1887)  72 
la.  149. 

Four  considerations  enter  into  a  logical  determination  of  the  question. 
First,  whether  the  tax  was  due  in  equity  and  good  conscience;  see  Allen- 
town  V.  Saeger  (1853)  20  Pa.  St  421;  second,  whether  the  payment  was 
voluntary  or  involuntary;  see  Taylor  v.  Board  of  Health  (1855)  31  Pa.  St. 
73;  third,  whether  it  was  made  under  mistake  of  fact  or  law;  see  Couch  v. 
Kansas  City  (1894)  127  Mo.  436;  and  fourth,  the  rule  of  policy  that  orderly 
administration  of  government  demands  that  money  once  in  the  hands  of  the 
State  should  remain  there.  Set  San  Diego  v.  School  Dist.  (1898)  122  Cal.  98. 
The  last  element  alone  differentiates  such  cases  from  suits  between  private 
individuals.  Although  always  present  aiding  a  retention,  it  is  evidently 
not  controlling  or  taxes  could  never  be  recovered.  Its  function  consists  in 
swinging  the  balance  when  the  other  considerations  conflict.  The  suit  in 
question  being  one  of  an  equitable  nature,  the  first  consideration  should  be 
fundamental  and  controlling.  It  is  conceived  that  it  is  the  true  basis  for 
denying  a  recovery  of  event  an  involuntary  payment  when  the  assessment 
is  merely  irregular.  In  such  a  case  the  other  elements  are  immaterial.  The 
same  result  may  be  reached  if  there  is  illegality  and  not  mere  irregularity. 
If  the  act  be  unconstitutional,  good  conscience  should  not- deny  a  recovery 
where  the  payment  was  involuntary,  and  it  being  in  legal  contemplation  a 
nullity,  the  fourth  consideration  alone  faces  the  plaintiff;  but  this  being  of 
itself  insufficient,  as  stated  above,  no  basis  remains  for  a  retention.  See 
Preston  v.  Boston,  supra.  But  if  the  act  be  constitutional  and  the  particular 
assessment  illegal  (not  merely  irregular)  the  question  of  good  conscience 
may  often  become  doubtful  and  here  the  fourth  element  should  turn  the 
scales  against  a  recovery.  Assuming  that  the  tax  cannot  be  said  to  be  due 
in  good  conscience,  the  second  consideration  becomes  important.  At  this 
point  appears  the  illogical  treatment  of  the  subject  in  the  cases.  All  the 
elements  are  confused,  an  equitable  result  being  reached,  and  then  placed  on 
the  basis  that  the  payment  was  voluntary  or  involuntary.  See  Weston  v. 
County  of  Luce   (1894)    102  Mich.  528.     This  is  the  usual  ratio  decidendi 
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in  the  irregular  assessment  cases,  whereas  the  first  element  is  really  the 
controlling  principle  as  discussed  above.  Whether  the  distinction  between 
voluntary  and  involuntary  payments  be  one  purely  of  fact,  see  Mathews  v. 
Kansas  (1883)  80  Mo.  231,  or  whether  it  take  the  form  of  rules  of  law,  as 
where  the  question  of  duress  is  dependent  upon  whether  a  cloud  upon  title 
is  created,  see  Montgomery  v.  Cowlitz  Co.,  supra,  doubtful  cases  will  arise. 
The  logical  method  would  then  be  to  apply  the  fourth  consideration  to  deny 
a  recovery  and  not  hold  that  the  payment  was  "deemed"  to  be  voluntary. 
In  these  borderline  cases,  the  question  of  other  available  remedies  finds  its 
place.  By  a  proper  application  of  the  preceding  principles,  the  third  con- 
sideration, that  of  mistake  of  law  or  fact,  so  difficult  to  apply,  may  often 
be  avoided.  Like  the  second  consideration,  it  is  greatly  overworked  in  the 
cases,  see  Richardson  v.  City  of  Denver  (1892)  17  Colo.  398,  and  like  it,  is 
often  employed  when  the  first  consideration  is  controlling,  notably  in  the 
irregular  assessment  cases.  A  recent  case  in  Kansas  presented  an  interest- 
ing example  of  the  manner  in  which  these  different  considerations  conflict. 
A  taxpayer  fraudulently  neglected  to  declare  her  property.  Thereupon 
she  was  assessed,  but  not  within  the  time  limit  set  by  the  statute  in  such 
cases.  The  power  of  the  State  to  tax  under  that  act  was  therefore  gone. 
To  prevent  seizure  and  sale  of  her  property  under  such  illegal  assessment, 
she  paid  the  tax.  The  court  permitted  a  recovery.  Commissioners  v.  Lane 
(1907)  90  Pac.  1092.  The  tax  act  being  constitutional,  but  the  assessment 
illegal  and  not  merely  irregular,  the  good  conscience  of  the  situation  is  at 
least  arguable.  But  assuming  good  conscience  to  be  doubtful,  there  is  the 
element  of  involuntary  payment  demanding  a  recovery  and  the  rule  of  policy 
forbidding  it.  It  would  seem  that  the  latter  should  prevail  and  the  decision 
erroneous  unless  it  can  be  said  that  good  conscience  is  entirely  with  the 
plaintiff,  which  result  does  not  seem  justifiable  in  view  of  the  facts. 


The  NATimE  of  Quasi- Judicial  Functions  and  the  Constitutionality 
OF  THE  New  York  Recount  Act.— The  application  of  the  constitutional 
principle  prohibiting  one  department  of  government  from  encroaching  on 
the  domain  of  another,  has  given  rise  to  the  necessity  of  determining  what 
acts  the  judicial  department  can  properly  perform.  It  is  well  settled  that 
the  courts  may  act  ministerially  if  the  action  is  incidental  to  their  judicial 
functions,  as  for  example,  in  designating  a  law  journal.  Daily  Register 
Printing  Co.  v.  The  Mayor  (N.  Y.  1869)  52  Hun  542,  or,  in  ordering 
repairs  for  court  house.  Commissioners  of  White  County  v.  Gwin  (1893) 
136  Ind.  562.  In  some  States  the  courts  may  perform  purely  ministerial 
functions  unconnected  with  their  judicial  business  if  the  acts  performed 
have  not  been  specially  assigned  by  the  Constitution  to  the  executive  depart- 
ment. Ross  V.  freeholders  of  Essex  (1903)  69  N.  J.  L.  291;  Board  v. 
Moore  (1903)  161  Ind.  426;  People  ex  rel.  v.  Morgan  (1878)  90  111.  558. 
But  the  theory  of  these  cases  seems  to  violate  the  constitutional  principle 
of  separating  the  work  of  the  three  governmental  departments  according 
to  the  nature  of  the  acts  performed,  so  that  he  who  executes  the  law  shall 
not  also  make  or  administer  it.  See  Federalist  No.  47.  And  it  seems  that 
most  jurisdictions,  including  New  York,  Striker  v.  Kelly   (N.  Y.  1844)   7 
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Hill  9,  are  forced  to  distinguish  between  the  nature  of  judicial  and  execu- 
tive functions.  The  Federal  courts  have  from  the  earliest  times  insisted 
not  only  that  the  judicial  act  must  be  a  settlement  of  a  controversy  after  a 
hearing,  but  that  the  settlement  must  be  final,  and  not  subject  to  review  by 
an  executive  officer.  Hayhurn's  Case  (U.  S.  1792)  2  Dall.  409,  note;  U.  S. 
V.  Fcrrcira  (U.  S.  1851)  13  How.  40;  Gordon  v.  United  States  (1864)  117 
U.  S.  697.  Drawing  a  definition  of  judicial  function  from  these  cases,  we 
may  say  that  it  is  the  exercise  of  power  to  hear  and  finally  determine  a 
controversy  according  to  law.  But  the  act  of  a  ministerial  or  executive 
officer  may  be  a  judicial  determination  under  this  definition.  Thus  it  is 
held  that  the  erroneous  decision  of  a  tax  assessor  cannot  be  made  the  basis 
of  an  action  against  him  because  of  its  judicial  nature.  Weaver  v.  D even- 
dor  f  (1846)  3  Denio  117.  But  the  duty  imposed  on  such  an  officer  is  not 
purely  judicial,  because  it  contains  the  further  element  of  execution,  the 
judicial  act  being  preparatory,  or  incidental  to  his  ministerial  duty.  Pro- 
ceedings before  the  Court  of  Claims,  when  its  decision  was  subject  to  review 
by  the  Secretary  of  Interior,  illustrate  the  nature  of  an  executive-judicial 
function  although  the  court  itself  did  not  perform  any  ministerial  act  But 
because  its  authority  was  subordinate  to  that  of  an  executive  officer,  its 
decision,  the  review  by  the  Secretary  and  his  action  thereon,  should  be 
considered  as  one  proceeding  containing  both  the  elements  of  judicial  and 
executive  action.  It  is  submitted  that  this  is  the  final  analysis  of  the  hold- 
ings, in  Gordon  v.  United  States,  supra,  and  In  Re  Sanborn  (1893)  148  U. 
S.  222,  that  the  Court  of  Claims  did  not  act  in  a  judicial  capacity.  See  also 
United  States  v.  Ferreira,  supra.  This  intermediate  class  of  duties  is 
recognized  as  quasi-judicial.  Throop,  Public  Officers,  533.  The  State 
legislatures  have  imposed  upon  the  courts  many  duties  of  this  character 
and  the  statutes  have  been  held  constitutional,  where  the  judicial  has  been 
the  important  element  in  the  proceeding.  For  example,  the  court  acts 
judicially  in  determining  the  value  of  property  taken  for  a  highway,  and 
the  benefit  of  the  new  highway  to  abutting  owners,  and  in  making  the 
amount  determined  a  lien  on  the  property,  Striker  v.  Kelly,  supra,  or,  in 
determining  the  liability  of  towns  to  erect  bridges,  and  to  order  the  mode 
of  its  performance,  Matter  of  Mt.  Morris  and  Castille  (1886)  41  Hun  29, 
(these  cases  seem  to  be  on  the  border  line  dividing  judicial  from  quasi- 
judicial,  as  the  ministerial  element  involved  is  small),  or,  after  a  hearing, 
in  determining  the  necessity  for  a  highway  and  appointing  commissioners. 
Citizens'  Sav.  Bank  v.  Greenburgh  (1903)  173  N.  Y.  215,  where  the  minis- 
terial element  seems  more  definite,  but  still  is  not  controlling.  On  the  other 
hand  where  the  ministerial  or  executive  element  becomes  the  more  important, 
as  in  the  appointing  of  a  city  board  of  control,  a  statute  imposing  this  duty 
on  a  court  was  held  unconstitutional.  State  ex  rel.  v.  Brill  (Minn.  1907)  ill 
N.  W.  639.  In  the  last  case  there  was  an  element  of  discretionary  power 
which  might  be  termed  judicial  in  the  sense  that  it  called  for  an  exercise 
of  judgment.  But  obviously  there  can  be  no  executive  or  ministerial  act 
without  some  psychical  or  judgment-forming  process.  The  cases  above 
illustrate  to  what  degree  the  judicial  element  must  attain,  before  the  action 
becomes  a  proper  one  for  the  courts.  They  must  be  carefully  distinguished 
■from  those  cases  in  which  it  was  held  that  the  duties  were  imposed  upon 


NOTES.  605 

the  judges  personally  as  commissioners  and  not  upon  them  as  a  court.     See 
U.  S.  V.  Ferreira,  supra. 

The  recent  Recount  Act  in  New  York  provided  that  on  petition  of  a 
candidate  for  election,  the  Supreme  Court  should  appoint  commissioners  to 
count  the  ballots,  attorneys  representing  the  candidates  being  present ;  that 
any  ballot  then  disputed  should  be  passed  upon  by  a  Supreme  Court  Justice, 
with  a  final  review  by  the  Appellate  Division,  and  that  the  result  of  this 
count  should  determine  to  whom  the  Supervisor  of  Elections  should  issue  an 
election  certificate.  The  Second  Department  of  the  Appellate  Division  held  the 
statute  constitutional  whereas  the  First  Department  considered  it  unconstitu- 
tional. People  ex  rel.  Metsv.  Maddox  (1907)  105  N.  Y.  Supp.  702;  People  ex 
rel.  Metz  v.  Dayton  (1907)  105  N.  Y.  Supp.  809.  From  the  standpoint  of 
the  imposition  of  ministerial  duties  upon  the  court,  the  point  most  consid- 
ered by  the  courts  and  counsel,  the  former  view  seems  the  correct  one. 
Admitting  that  the  act  of  counting  the  ballots  is  ministerial,  there  is  a 
clear  judicial  element  in  determining  how  they  shall  be  counted,  and  these 
particular  judicial  determinations  taken  in  connection  with  the  ministerial 
part  of  the  procedure  seem  to  bring  the  case  within  the  sphere  of  quasi- 
judicial  functions  properly  exercisable  by  the  courts  under  the  authorities 
cited  above.  The  Court  of  Appeals  held  the  Act  unconstitutional  as  being 
either  a  recanvass  by  a  body  not  bi-partisan  as  required  by  Art.  2,  Sec. 
6,  Cons.,  or  a  judicial  proceeding  without  trial  by  jury.     (Nov.  19th,  1907.) 


Crimes  Punishable  in  Different  Jurisdictions. — Crimes  punishable 
in  different  jurisdictions  may  be  grouped  into  three  classes :  first,  offenses 
committed  upon  a  vessel  or  car  passing  through  A  and  B ;  second,  offenses 
committed  partly  in  A  and  partly  in  B ;  third,  offenses  committed  wholly 
in  A,  but  which  under  particular  circumstances,  and  by  a  fiction  of  law  are 
held  to  "continue"  into  B.  Statutes  in  a  few  States  provide  that  crimes  of 
the  first  class  may  be  punished  in  any  jurisdiction  through  which  or  into 
which  the  vessel  or  car  has  passed  on  that  trip,  if  their  locality  cannot  be 
determined.  State  v.  Timntens  (i860)  4  Minn.  325;  cf.  Watt  v.  People 
(1888)  126  111.  9.  Though  held  constitutional,  they  can  be  supported  only 
from  practical  necessity  and  not  on  principal.  State  v.  Anderson  (1905)  19; 
Mo.  134.  Crimes  of  the  second  class  were  not  punishable  at  common  law. 
Thus  if  a  man  were  wounded  in  one  county,  and  died  in  another,  the 
offender  was  indictable  in  neither.  4  Bl.  Comm.  304;  2  Hawk.  P.  C,  c.  25 
§36;  I  Chitty,  Crim.  Law  177.  The  statute  of  2  &  3  Ed.  VI  remedied  this 
by  providing  for  an  indictment  in  either  county,  and  similar  statutes  exist 
generally  in  this  country  and  have  been  held  constitutional.  Commonwealth 
V.  Jones  (1904)  118  Ky.  889;  Commonwealth  v.  Parker  (1824)  2  Pick.  550, 
558;  Coleman  v.  State  (1903)  83  Miss.  290;  State  v.  Blunt  (1892)  no  Mo. 
323;  State  V.  Pauley  (i860)  12  Wis.  599.  They  comprehend  not  only  homi- 
cide, but  also  the  pollution  in  A  and  the  nuisance  resulting  in  B,  State  v. 
Refining  Co.  (1902)  117  la.  524;  State  v.  Herring  (1898)  21  Ind.  App.  157, 
the  forgery  of  a  signature  to  an  instrument  in  A  and  of  the  filling  in  of  the 
blanks  in  B,  State  v.  Spayde  (1899)  no  la.  726,  the  making  of  false  repre- 
sentations in  A  and  the  obtaining  of  money  in  B,  People  v.  Dimmick  (1887) 
107  N.  Y.  13;  People  v.  Peckens  (1897)   153  N.  Y.  576,  a  promise  of  mar- 
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riage  in  A  and  a  seduction  in  B,  People  v.  Crotty  (1890)  9  N.  Y.  Supp.  937, 
an  operation  in  A  and  a  final  procurement  of  abortion  in  B.  Hawk  v.  State 
(1897)   148  Ind.  238. 

The  law  of  continuing  crimes  springs  from  cases  involving  larceny.  At 
common  law  where  goods  were  stolen  in  one  county  and  carried  into 
another  the  thief  was  indictable  in  the  second  county  for  larceny,  the  neces- 
sary trespass  element  being  supplied  by  the  fiction  of  a  continuing  trespass. 
Commomuealth  v.  Andrews  (1806)  2  Mass.  14;  State  v.  Williams  (1S98) 
147  Mo.  14;  Haskins  v.  People  (1857)  16  N.  Y.  344.  Some  decisions  inti- 
mate that  conspiracy  was  at  common  law  a  continuing  crime.  They  rest 
upon  a  dictum  in  Rex  v.  Brisac  and  Scott  (1803)  4  East  163,  which  makes 
no  reference  to  continuing  crimes,  but  merely  says  that  the  overt  act  may 
determine  the  locus  of  the  crime.  If  the  overt  act  was  in  B,  the  offense 
is  punishable  there,  although  but  one  conspirator  was  present  in  B  and 
the  conspiracy  was  formed  in  A.  People  v.  Arnold  (1881)  47  Mich.  268; 
Commonwealth  v.  Gillespie  (Pa.  1822)  7  Serg.  &  R.  469.  Conspiracy  is 
largely  a  matter  of  inference  from  the  overt  act.  If  a  joint  act  is  estab- 
lished the  conspiracy  may  be  inferred  from  the  circumstances  attending 
the  act  and  need  not  be  directly  proved.  People  v.  Bentley  (1888)  75  Cal. 
407;  Ochs  V.  People  (1888)  124  111.  399;  Musser  v.  State  (1901)  157  Ind. 
423;  Farley  v.  Peebles  (1897)  15  Neb.  723.  If  the  act  be  done  by  one 
conspirator,  the  unlawful  combination  must  be  directly  proved,  but  when 
sc  proved  would  seem  to  continue  as  an  inference  of  fact  up  to  the  time 
of  commission  of  the  overt  act;  and  this  inference  would  be  unaffected  by 
the  absence  of  the  other  conspirators  from  the  jurisdiction.  This  being 
so,  jurisdiction  of  the  absent  conspirators  is  acquired  by  the  familiar  rule 
that  the  act  of  one  conspirator  is  the  act  of  all.  United  States  v.  Cole  (U. 
S.  1853)  5  McLean  513.  The  overt  act  not  being  essential  at  common 
law.  State  v.  Buchanan  (Md.  1821)  5  Har.  &  J.  317;  Commonwealth  v. 
Judd  (1807)  2  Mass.  329;  People  v.  Richards  (1849)  i  Mich.  216;  Com- 
monwealth V.  McKisson  (Pa.  1882)  8  Serg.  &  R.  419,  conspiracy  is  really 
a  psychical  crime.  The  doctrine  of  agency  brings  the  defendant  within  the 
jurisdiction  and,  his  unlawful  intent  existing  at  the  time,  the  crime  is  com- 
plete. There  is  here  no  fiction  bringing  the  intent  into  the  jurisdiction.  .A.n 
intent  has  no  locus,  it  simply  exists.  This  is  illustrated  by  the  case  of  a 
crime  committed  by  an  innocent  agent  of  a  principal  without  the  jurisdic- 
tion. Lindsay  v.  State  (1882)  38  Oh.  St.  507;  Commonwealth  v.  White 
(1877)  123  Mass.  430.  But  in  the  case  of  a  continuing  crime  a  fiction  is 
employed  to  bring  a  physical  act,  an  essential  of  the  crime,  into  the  juris- 
diction :  in  larceny,  the  trespass.  It  would  seem  that  this  doctrine  should 
be  limited  to  cases  where  there  exists  at  least  one  essential  element  of  the 
crime  within  the  jurisdiction — as  in  larceny,  the  asportation — for  otherwise, 
mere  physical  presence  would  be  sufficient  to  confer  jurisdiction  over  any 
criminal,  guilty  of  any  crime,  committed  anywhere.  Accordingly  statutes 
making  robbery  indictable  in  any  jurisdiction  into  which  the  property  is 
taken,  Burns'  R.  S.  Ind.  1894,  Sec.  1654,  or  embezzlement  where  possession 
of  the  goods  is  made  essential  by  statute,  may  be  supported.  Brown  v.  State 
(1887)  23  Tex.  App.  214.  If  not  essential,  Commonwealth  v.  Parker  (1896) 
165  Mass.  526;  People  v.  Garcia  (1864)  25  Cal.  531,  the  embezzlement  cases 
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and  cases  passing  on  similar  statutes  covering  burglary,  Burns'  R.  S.  Ind. 
1894,  Sec.  1654,  would  seem  unsupportable  except  upon  the  ground  that  the 
legislatures  chose  to  call  the  crime  of  bringing  stolen  goods  into  the  State 
the  crimes  of  embezzlement  and  burglary. 

In  a  recent  case  in  the  Circuit  Court  of  Appeals,  the  Armour  Packing 
Company  was  indicted  for  violation  of  the  Elkins  Act,  U.  S.  Comp.  St. 
Supp.,  1905,  p.  599,  prohibiting  the  receipt  of  any  rebate  or  concession  in 
respect  of  the  transportation  of  property  "whereby  any  such  property  shall 
by  any  device  whatever  be  transported"  and  providing  for  prosecution  "in 
any  court  of  the  United  States  having  jurisdiction  of  crimes  within  which 
such  violation  was  committed  or  through  which  the  transportation  may 
have  been  conducted."  The  crime  was  committed  originally  in  Kansas, 
and  the  indictment  found  in  Missouri.  The  court  upheld  the  constitu- 
tionality X)f  the  jurisdiction  clause  on  the  ground  that  the  offense  was  a 
continuing  crime.  Armour  Packing  Co.  v.  United  States  (1907)  153 
Fed.  I.  If  the  transportation  was  made  an  essential  element  of  the  crime 
by  the  statute,  the  decision  seems  sound,  since  both  the  receipt  of  the  rebate 
and  the  transportation  took  place  in  Kansas,  and  one  of  these  elements 
existed  in  Missouri.  The  court  stated  two  questions:  first,  whether  the 
crime  could  be  held  to  continue ;  second,  whether  the  transportation  was 
an  essential  element;  and  after  deciding  the  first  considered  it  unnecessary 
to  decide  the  second.  It  seems  that  the  decision  of  the  first  necessarily 
involved  a  decision  of  the  second. 


View  by  the  Jury  as  Evidence  ani>  Necessity  of  the  Judge's  Presence 
AT  THE  View. — The  practice  of  permitting  the  jury  to  view  premises  about 
which  there  was  a  controversy,  existed  at  common  law  in  England  at  an 
early  period  and  prior  to  any  statutory  enactment  on  the  subject,  3  Bac. 
Abr.  (5th  Ed.)  tit.  Juries  *27o;  Glanville,  Bk.  11,  c.  i;  Bracton,  de  Leg.  et 
Cons.  f.  315;  Fitzherbert,  Nlatura  Brevium,  123c,  128b,  i84e,  and  the 
view  together  with  the  personal  knowledge  of  the  jurors  formed  the  basis 
of  the  verdict.  A  view  was  long  granted  as  of  course  after  the  cause  had 
been  brought  on  to  trial,  and  after  the  Statute  4  &  5  Ann.  c  16  sec.  8,  a 
view  might  be  granted  in  civil  cases  in  the  first  instance  previous  to  the 
trial.  Ld.  Mansfield  in  Rules  for  Views  (1757)  I  Burr.  252.  Due  to  the 
abuses  of  the  view  for  purposes  of  delay.  Lord  Mansfield  held  that  the 
words  of  the  statute  meant  that  the  Court  should  grant  the  view  only  when 
proper  and  necessary,  and  that  it  was  so  when  "the  evidence  might  not  be 
understood  without  it."  Rules  for  Views,  supra.  This  change  in  the  pur- 
pose of  the  view  from  a  basis  for  the  verdict  to  an  aid  in  understanding 
the  evidence  presented  in  open  court,  was  in  line  with  the  change  in  the 
conception  of  evidence  from  personal  knowledge  to  facts  placed  before  the 
jury  in  court.  The  fact  that  it  was  not  necessary  for  the  whole  jury  to  be 
present  at  a  view  seems  to  militate  against  a  conception  of  the  view  as 
evidence  in  the  modern  sense.  3  Bac.  Abr.  supra;  Co.  Lit.  158,  I.  Views 
are  now  almost  universally  permitted  by  statute,  92  Am.  Dec.  342,  note; 
Wigmore,  Ev.  sec.  1163  and  notes,  but  only  when  necessary  and  proper  for 
a  better  understanding  of  the  evidence.  People  v.  Thorn  (1898)  156  N.  Y. 
286;   Vane  v.  Evanston   (1894)    150  111.  616;  Close  v.  Samtn   (1869)   27  la 
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503;  Chute  V.  State  (1872)  19  Minn.  271.  It  seems  to  follow  that  the  view 
itself  should  not  be  regarded  as  evidence,  and  such  is  the  weight  of 
authority,  Vane  v.  Evanston,  supra;  Chute  v.  State,  supra;  Shular  v.  State 
(1885)  105  Ind.  289,  except  in  condemnation  cases.  7  Columbia  Law 
Review  432;  Kansas  etc.  Ry.  Co.  v.  Baird  (1889)  41  Kan.  69;  Shultz  v. 
Bower  (1894)  57  Minn.  493;  Vane  v.  Evanston,  supra.  In  jurisdictions 
taking  the  opposite  view,  People  v.  Milner  (1898)  122  Cal.  171;  Benton  v. 
State  (1875)  30  Ark.  328;  Denver  Co.  v.  Ditch  Co.  (1898)  11  Colo.  App. 
41,  46;  semble,  Tully  v.  R.  R.  Co.  (1883)  134  Mass.  499,  the  usual  argu- 
ment is  that  "it  is  impossible  that  a  jury  could  go  and  view  such  a  place 
without  receiving  some  evidence  through  one  of  their  senses,  viz.,  that  of 
sight,"  People  v.  Bush  (1886)  68  Cal.  623,  and  the  view  is  considered  as  a 
species  of  real  evidence.  People  v.  Milner,  supra;  Close  v.  Samm,  suprct. 
But  the  mere  fact  of  practical  probative  value  is  not  decisive  and  since 
evidence  is  introduced  for  the  purpose  of  establishing  a  fact  in  issue  or 
relevant  to  the  issue,  see  Thayer,  Prel.  Treat.  Ev.  263,  it  seems  indefensible 
to  consider  as  evidence  that  which  is  employed  solely  for  the  purpose  of 
understanding  that  evidence. 

Since  there  can  be  no  court  without  a  judge,  the  inflexible  rule  in  trials 
in  felony  that  evidence  must  be  given  in  open  court,  would  demand  the 
presence  of  the  judge  at  the  view,  where  the  view  is  regarded  as  evidence. 
People  V.  Tupper  (1898)  122  Cal.  424;  O'Brien  v.  People  (1892)  17  Colo. 
561.  And  it  would  seem  that  upon  principle  this  could  not  be  waived. 
Turbeville  v.  State  (1879)  S6  Miss.  793;  Warner  v.  State  (1894)  56  N.  J. 
Law  686.  A  more  difficult  question  is  presented  in  those  jurisdictions  in 
which  the  view  is  not  regarded  as  evidence.  The  main  idea  pervading  a 
trial  for  felony  is  that  the  trial  must  be  fair  and  impartial ;  that  the 
defendant  should  have  thorough  security  from  prejudice;  and  that  the 
presence  of  the  judge  is  the  greatest  guarantee  of  such  security.  But  the 
law  does  not  give  the  defendant  the  right  to  the  presence  of  and  control 
by  the  judge  in  every  step  taken  in  the  "trial,"  in  its  extensive  sense,  i.  e. 
from  issue  joined  to  verdict  rendered;  for  example,  during  the  progress 
of  the  jury  to  and  from  their  lodgings.  It  would  seem  that  adequate  pro- 
tection is  given  the  defendant  if  the  judge  is  present  during  every  step  in 
the  substantial  proceedings,  i.  e.  during  the  "trial,"  using  that  term  in  its 
narrow  sense.  O'Brien  v.  People,  supra.  Undoubtedly  the  introduction  of 
evidence  and  argument  are  substantial  proceedings.  State  v.  Beuerman 
(1898)  59  Kan.  586;  Turbeville  v.  State,  supra;  cf.  O' Shields  v.  State 
(188S)  81  Ga.  301.  Because  of  the  practical  probative  value  of  a  view  and 
its  purpose  as  being  analogous  to  argument  in  that  it  is  to  present  true 
evidentiary  facts  clearly  to  the  jury,  it  would  seem  that  it  should  be 
regarded  as  a  substantial  proceeding  and  that  the  judge's  presence  should 
therefore  be  necessary.  The  underlying  reason  for  the  almost  uniform 
conclusion  to  the  contrary  is,  probably,  either  that  the  safeguards  and 
restrictions  which  surround  the  jury  at  the  view  render  the  judge's  presence 
practically  unnecessary,  or  a  historical  reason.  In  the  days  when  personal 
knowledge  of  the  jurors  formed  a  basis  for  the  verdict,  the  judge's  pres- 
ence was,  of  course,  unnecessary.  It  may  be  argued,  therefore,  that  the 
strength  of  theory  alone  was  not  sufficient  to  produce  such  a  radical  change 
when  confronted  by  lack  of  precedent  and  of  practical  necessity. 
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Many  jurisdictions,  even  those  holding  that  a  view  is  not  evidence,  give 
the  defendant  the  right  to  be  present  at  the  view.  Benton  v.  State,  supra; 
People  V.  Bush,  supra;  People  v.  Thorn,  supra.  Unless  it  can  be  said  that 
this  is  due  to  the  policy  of  the  criminal  law  to  allow  the  defendant  every 
reasonable  privilege,  it  would  seem  that  a  degree  of  protection  to  the 
defendant  which  demands  his  presence  would  also  demand  control  of  the 
proceedings  by  the  judge.  Many  cases,  however,  allow  the  right  of  the 
defendant  to  be  present  to  be  waived,  even  by  silence.  People  v.  Thorn, 
supra;  State  v.  Adams,  supra,  and  in  such  jurisdictions  it  would  seem  that 
the  judge's  presence  might  also  be  waived.  See  State  v.  Adams,  supra. 
In  a  recent  trial  for  robbery,  the  jury,  without  any  objection  by  the  defendant 
at  the  time,  was  allowed  to  view  the  premises  without  the  judge.  Upon 
their  return  the  defendant  excepted.  The  court  held  the  view  to  be  evi- 
dence and,  therefore,  correctly,  that  the  judge  must  be  present;  but  that 
the  defendant  had  waived  this  right.  People  v.  White  (Cal.  1907)  90  Pac. 
471.  Under  the  foregoing  analysis  this  latter  holding  seems  erroneous  as 
does  also  the  additional  ground  advanced  by  the  Court  that  the  error  was 
cured  by  a  subsequent  view  had  in  the  presence  of  the  judge. 


State  Immunity  from  Suit  Under  the  Eleventh  Amendment. — The 
United  States  Supreme  Court  has  rejected  the  narrow  view  of  what  consti- 
tutes a  suit  against  a  State,  laid  down  by  Chief  Justice  Marshall  in  Osborn 
v.  The  Bank  (1824)  9  Wheat.  738,  that  a  State  is  not  sued  unless  a  party 
to  the  record,  New  Hampshire  etc.  v.  Louisiana  (1882)  108  U.  S.  76;  In 
Re  Ayers  (1887)  123  U.  S.  443,  and  has  established  in  its  place  the  rule 
that  a  suit  against  a  State  is  an  action  in  which  the  adverse  interest  is  in 
the  State,  against  whom  alone  relief  is  asked  and  judgment  will  effectively 
operate.  In  Re  Ayers,  supra;  Pitts  v.  McGhee  (1899)  172  U.  S.  516.  How- 
ever, since  a  State  can  act  only  through  its  officers,  every  act  done  by  them 
in  its  behalf,  whether  upon  valid  authority  or  not,  affects  the  interests  of 
the  State  in  a  greater  or  less  degree.  It  is  evident,  on  the  other  hand,  that 
the  mere  fact  of  being  a  State  officer  and  acting  to  benefit  the  State,  should 
not  be  enough  to  shield  all  illegal  acts  under  the  doctrine  of  State  immunity 
from  suit.  Limits  to  the  doctrine  being  once  recognized,  it  is  natural 
from  the  very  complexity  and  extent  of  the  situations  arising  under  State 
official  actions,  that  the  exact  limits  should  be  fixed,  not  by  any  broad 
principle  supplying  a  universal  criterion,  but  by  a  number  of  narrower  rules, 
each  applicable  to  its  special  class  of  cases.  Pitts  v.  McGhee,  supra,  516, 
528;  Reagan  v.  Parm,er^  Loan  &  Trust  Company  (1894)  154  U.  S.  362,  390. 
The  best  classification  of  these  authorities  is  based  upon  the  subject  matter 
of  the  suit:  State  contracts,  torts  by  State  officials,  property  owned  by  the 
State,  special  financial  interests  of  the  State,  and  suits  affecting  the  dis- 
cretion of  State  officers. 

The  first  two  classes  are  well  settled.  A  suit  against  a  State  officer,  the 
real  purpose  of  which  is  to  obtain  specific  performance  of  the  State's  con- 
tract, is  a  suit  against  the  State;  Hagood  v.  Southern  (1886)  117  U.  S.  52; 
North  Carolina  v.  Temple  (1890)  134  U.  S.  22;  Louisiana  v.  Jumel  (1882) 
107  U.  S.  711;  In  Re  Ayers,  supra;  but  a  State  officer  about  to  commit  a 
tort  under  color  of  an  unconstitutional  statute  is  not  protected.    Pennoyer  v. 
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McConnaughy  (1891)  140  U.  S.  i ;  Virginia  Coupon  Cases  (1885)  114  U.  S. 
311.  Thus  a  suit  to  compel  an  officer  to  accept  bond  coupons  in  payment 
of  taxes,  as  agreed  by  the  State  upon  the  issue  of  the  bonds,  cannot  be 
maintained;  Antoni  v.  Greenhow  (1882)  107  U.  S.  769,  783;  North  Carolina 
V.  Temple,  supra;  but  an  injunction  to  restrain  him  from  distraining  prop- 
erty under  an  unconstitutional  statute  may  be.  The  suit  may  be  for  money 
or  property  in  the  hands  of  the  defendant  unlawfully  taken  in  behalf  of  the 
State,  Virginia  Coupon  Cases,  supra,  270,  or  for  an  injunction  to  prevent 
such  unlawful  taking,  Virginia  Coupon  Cases,  supra,  311,  or  to  enforce  a 
plain  ministerial  duty  resting  upon  the  defendant.  Graham  v.  Folsom 
(1906)  200  U.  S.  248;  Seibert  v.  Lewis  (1887)  122  U.  S.  284.  A  failure  to 
discriminate  clearly  between  these  two  classes  of  cases  gave  rise  to  numer- 
ous dicta,  Cunningham  v.  Macon  etc.  (1883)  109  U.  S.  446,  453;  Hagood 
V.  Southern,  supra;  cf.  Pennoyer  v.  McConnaughy,  supra,  i,  16,  18,  which 
intimated  that  the  division  was  one  between  positive  and  negative  relief 
against  an  officer.  It  finally  took  form  in  the  statement  that  an  officer  would 
not  be  compelled  to  do  an  affirmative  act  contrary  to  the  supreme  power 
which  created  him.  This  rule  has  no  basis  in  principle;  for  the  latter  part 
appears  inapplicable  to  the  cases  where  the  statute  is  unconstitutional,  but 
even  if  applicable,  would  seem  to  be  of  equal  force  whether  the  statute  was 
positive  or  negative:  the  form  of  relief  would  seem  immaterial.  It  is  sub- 
mitted that  this  distinction  arose  from  the  accidental  circumstance  that 
relief  denied  under  the  State  contract  rule  was  always  positive,  while  that 
permitted  under  the  personal  tort  rule  was  nearly  always  negative.  The 
cases  of  Graham  v.  Folsom,  supra,  and  Seibert  v.  Lewis,  supra,  would  seem 
to  have  necessarily  obliterated  this  erroneous  view.  In  both,  affirmative 
relief  was  granted  compelling  disobedience  to  an  unconstitutional  statute. 

The  rule  in  the  property  cases  is  that  a  suit  against  a  State  officer,  the 
real  purpose  of  which  is  to  obtain  possession  of  property  to  which  the  State 
has  title  and  possession,  Cunningham  v.  Macon  etc.,  supra;  Christian  v.  N. 
C.  R.  R.  (1890)  133  U.  S.  233,  or  to  compel  the  officer  to  pay  money  out 
of  the  State  treasury,  Louisiana  v.  Jumel,  supra;  Smith  v.  Reeves  (1899) 
178  U.  S.  436,  439,  oc-  to  prevent  the  State  from  using  its  own  property, 
Belknap  v.  Schild  (1895)  161  U.  S.  10,  is  a  suit  against  the  State.  This 
principle  is  so  strong  that  in  the  last  case  it  overrode  the  personal  tort  rule 
and  barred  an  injunction  restraining  an  officer  from  using  government 
property  made  in  infringement  of  a  patent.  But  the  courts  will  not  refuse 
to  dispose  of  property,  though  the  State  has  some  minor  interest  therein, 
which  comes  into  their  hands  in  the  ordinary  course  of  judicial  adminis- 
tration.   Christian  v.  N.  C.  R.  R.,  supra,  233,  243. 

Certain  interests  are  so  peculiarly  a  State's  own  that  suits  involving  them 
are  deemed  suits  against  the  State.  Thus  her  attorneys,  though  specially 
charged,  may  not  be  restrained  from  bringing  suits  in  the  name  of  the 
State  to  enforce  an  unconstitutional  statute,  when  the  purpose  of  the  statute 
is  to  benefit  the  State  financially,  e.  g.,  to  raise  a  revenue.  In  Re  Ayen,  supra; 
Morenci  Copper  Co.  v.  Freer  (1903)  127  Fed.  199;  cf.  Reagan  v.  Farmers' 
Loan  &  Trust  Co.,  supra.  362,  390.  Upon  this  ground  was  based  a  recent 
Federal  decision  in  which  the  court  refused  jurisdiction  of  a  suit  by  a 
foreign  corporation  to  restrain  the  State  attorneys  of  Arkansas  from  suing 
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in  the  State  courts  to  enforce  a  license  tax  by  penalties,  as  provided  by  an 

alleged  unconstitutional  statute.  The  case  was  correctly  distinguished  from 
that  class  of  authorities  to  which  Reagan  v.  Farmers'  Loan  &  Trust  Com- 
pany, supra,  belongs,  where  the  State  attorneys  were  restrained.  In  the 
latter  case,  the  object  of  the  statute  was  to  benefit  the  shippers  through 
rates  established  by  the  commission ;  in  the  principal  case,  to  benefit  the 
State  in  its  financial  capacity.  Western  Union  Telephone  Co.  v.  Andrews 
(1907)  154  Fed.  95. 

Another  vital  interest  of  the  State  is  in  the  discretion  of  her  oflficers.  A 
Federal  court  will  not  substitute  its  discretion  for  that  of  a  State  officer. 
Louisiana  v.  Jumel,  supra;  Fitts  v.  McGhee,  supra.  In  the  Fitts  case  is 
made  prominent  a  statement  that  an  officer  may  be  restrained  if  specially 
charged  by  the  statute  to  do  the  act  in  question,  but  not  if  merely  likely 
to  take  action  because  he  is  a  State  officer.  This  principle  is  used  in  the 
case  as  a  means  of  distinguishing  previous  cases,  but  is  so  incorporated 
with  the  personal  tort  idea  as  to  make  its  existence  as  a  distinct  principle 
doubtful.  It  is  not  within  the  discretion  principle,  and  is  difficult  to  support. 
The  actual  result  of  the  decisions  is  that  a  State  Board  or  Commission  to 
establish  railroad  rates  may  be  restrained  from  in  any  way  enforcing  rates 
repugnant  to  the  14th  Amendment,  including  suits  by  the'  State  Attorney 
General  as  a  member  of  the  board  or  as  counsel  specially  charged.  Reagan 
V.  Farmers'  Loan  &  Trust  Co.,  supra;  cf.  Smyth  v.  Ames  (1898)  169  U.  S. 
466;  Prout  V.  Starr  (1903)  188  U.  S.  537.  544- 

The  decisions  may  be  supported  on  the  ground  that,  the  Act  being  passed 
for  the  primary  benefit  of  the  shippers,  the  principle  of  interference  with 
vital  interests  of  the  State  is  inapplicable,  and  that  the  restraint  upon  suits 
by  the  Attorney  General  is  but  a  means  to  the  end  of  restraining  the 
board  as  a  whole  in  every  way.  If  incidental  merely,  even  criminal  actions 
have  been  restrained.  Cf.  Smyth  v.  Ames,  supra;  Prout  v.  Starr,  supra; 
Cotting  V.  Kansas  City  etc.  (1901)  183  U.  S.  79,  114.  But  beyond  this 
criminal  actions  seem  to  be  protected  from  the  Federal  Courts,  both  because 
of  the  lack  of  jurisdiction  of  equity  in  this  respect  and  because  the  vital 
interest  of  the  State  in  such  proceedings  interposes  the  bar  of  the  Eleventh 
Amendment. 


The  Status  and  Powers  oe  Territorial  Constitutional  Conventions. 
— The  ablest  jurists  of  our  early  national  history  seem  to  have  had  no  doubt 
that  the  right  of  sovereignty  vested  in  the  people  of  the  United  States. 
Opinions  of  Jay,  C.  J.  and  Wilson,  J.  in  Chisholm  v.  Georgia  (1793)  2  Dall. 
419,  Chas.  Pinkney's  opinion  quoted  in  2  Hills  at  p.  57;  John  Randolph's 
opinion.  Deb.  Va.  Conv.  of  1829,  p.  868;  Story,  Comm.  on  the  Cons.,  Book 
3,  Chap.  3.  A  denial  of  this  truth  was  the  basis  of  the  States'  Rights  Move- 
ment, Tucker,  Lectures  on  Cons.  Law,  but  the  Civil  War  finally  established 
the  former  view,  which  is  now  generally  accepted.  Cooley,  Cons.  Lim.  8; 
Burgess,  Pol.  Science  &  Cons.  Law,  143,  145;  Jameson,  Cons.  Conv.  30,  51. 
The  Sovereign  has  merely  delegated  the  exercise  of  certain  powers  to  the 
central  and  State  governments.  Among  those  powers  delegated  to  the 
central  government  is  the  power  to  govern  the  territories.  Const,  of  U.  S. 
Article  4,  Sec.  3.     If  the  whole  sovereignty  is  in  the  people  of  the  United 
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States  there  is  none  in  the  people  of  the  territories,  as  has  sometimes  been 
claimed,  Story  Comm.  on  Cons.,  Sec.  1323  n.  3,  and  if  all  of  the  authority 
to  exercise  sovereign  powers  which  are  not  reserved  to  the  people  of  the 
United  States  is  by  the  constitution  vested  in  the  central  government,  and 
in  the  States,  then  there  is  in  the  territories  no  inherent  authority  to  even 
exercise  sovereign  powers.  Snow  v.  United  States  (1873)  18  Wall.  317; 
National  Bank  v.  County  of  Yankton  (1879)  loi  U.  S.  129.  Local  control 
of  territorial  affairs  is  only  exercised  as  a  license  from  congress  revocable 
at  will,  National  Bank  v.  County  of  Yankton,  supra;  Bryce,  Am.  Comm.,  p. 
210;  Territory  v.  Fee  (1874)  2  Mont.  124,  and,  therefore,  any  governmental 
function  which  is  exercised  must  be  authorized  by  the  express  terms,  or 
necessarily  implied  terms  of  a  statute  of  the  United  States. 

The  recent  constitutional  convention  in  Oklahoma  called  under  a  con- 
gressional Enabling  Act  inserted  in  the  draft  of  the  proposed  constitution  a 
provision  for  the  division  of  Woods  County  into  three  counties,  and  by  an 
ordinance  provided  that  the  election  officials  for  the  original  county  should 
act  only  for  one  of  the  new  counties,  and  that  election  officials  should  be 
appointed  for  the  other  two  as  therein  prescribed.  The  Enabling  Act  in 
terms  authorized  merely  the  drafting  of  a  constitution  and  its  submission  for 
ratification,  and  specially  provided  that  the  election  laws  of  Oklahoma  as 
far  as  applicable  and  not  in  conflict  with  the  Enabling  Act  should  extend 
to  the  entire  territory  until  the  legislature  of  the  future  State  should  other- 
wise provide.  Four  conflicting  opinions  in  a  case  arising  under  this  ordi- 
nance are  reported:  Hainer,  J.,  writing  the  majority  opinion,  declared  the 
convention  to  be  a  sovereign  body,  and  therefore  authorized  to  legislate 
within  its  discretion.  Burford,  C.  J.,  did  not  agree  that  the  convention  was 
sovereign,  but  thought  that  all  it  did  was  authorized  by  the  Enabling  Act; 
Burwell,  J.,  decided  that  the  convention  was  merely  a  deliberative  body 
with  power  to  submit  to  the  people  a  constitution  including  provisions  for 
changes  in  county  lines,  but  without  authority  to  legislate  independently 
for  the  appointment  of  election  officers;  Erwin,  J.,  agreed  with  Burwell,  J., 
as  to  the  character  of  the  convention,  and  as  to  its  lack  of  authority  to 
legislate  for  the  appointment  of  election  officers,  but  also  held  that  the 
provision  for  dividing  Woods  County  was  in  conflict  with  a  provision  in  the 
Enabling  Act  marking  out  certain  congressional  districts.  Fronts  v.  Autry, 
(Okla.  1907)  91  Pac.  193.  The  discussion  by  the  court  of  the  propriety  of 
inserting  any  given  provision  in  the  draft  of  the  proposed  constitution 
hardly  seems  profitable  or  proper,  for  admittedly  the  framing  of  a  constitu- 
tion is  a  convention's  primary  function,  the  abuse  of  which  is  doubly 
guarded  against  by  provision  for  ratification  by  the  people  of  the  territory, 
and  finally  by  the  President,  who  is  made  the  judge  of  whether  the  provis- 
ions of  the  Enabling  Act  have  been  complied  with  or  not,  and  until  so 
ratified,  the  constitution  is  not  law  so  as  to  be  properly  justiciable,  while 
upon  ratification  any  defect  in  the  action  of  the  convention  with  regard  to 
the  constitution  would  be  thereby  cured,  unless  the  new  constitution  vio- 
lates some  guarantee  of  the  United  States  Constitution,  which  is  clearly 
not  the  case  here.  The  important  question  is  as  to  the  right  of  the 
convention  by  ordinances  to  make  provision  for  the  appointment  of  election 
officers  not  supplementary  to,  but  in  conflict  with,  existing  election  laws. 
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Even  in  the  case  of  States,  which  are  authorized  by  the  people  of  the 
United  States  to  exercise  large  sovereign  powers,  including  that  of  legisla- 
tion, it  has  been  determined  that  constitutional  conventions  have  no  legisla- 
tive powers  except  those  expressly  delegated,  or  necessarily  impliable; 
Quinlan  v.  Houston  etc.  Ry.  Co.  (Tex.  1896)  34  S.  W.  738;  Wells  v.  Bain 
and  Wood's  Appeal  (1874)  75  Pa-  39,  59;  Bx  parte  Birmingham  etc.  Ry. 
Co.  (Ala.  1905)  42  So.  118;  Jameson,  Const.  Conv.  Sees.  420  ct  seq.;  72 
Amer.  Dec.  78  n.,  for  they  are  normally  invested  merely  with  deliberative 
powers.  This  is  now  well  settled,  although  only  after  a  struggle.  111.  St. 
Reg.  of  January  10  and  17,  1862;  Deb.  N.  Y.  Conv.  1821,  p.  105;  Deb.  Ky. 
Conv.  1849,  p.  863.  It  follows  that  in  a  territorial  convention  there  resides 
no  right  to  legislate,  except  as  granted  expressly  or  by  necessary  implica- 
tion in  the  Enabling  Act,  since  it  has  been  shown  that  there  is  no  source 
from  which  the  rights  to  exercise  sovereign  powers  in  a  territory  may  be 
drawn  except  from  congress.  If  this  be  true,  the  question  resolves  itself 
into  one  of  interpretation  of  the  Enabling  Act.  Nowhere  therein  is  there 
an  express  provision  for  such  legislation  as  that  indulged  in  by  the  con- 
vention. Legislative  power  in  a  convention  is,  as  has  been  pointed  out,  an 
extraordinary  power,  and  to  authorize  its  exercise  by  implication,  that 
implication  should  be  clear  and  unquestioned.  The  differing  opinions  of  the 
judges  in  the  principal  case  show  that  it  was  not  unquestioned,  and  upon 
examination  of  the  act,  the  implication  seems  exceedingly  doubtful.  Admit- 
ting that  the  convention  had  authority  to  divide  established  counties,  it 
does  not  follow  that  this  division  was  to  have  any  effect  in  actually  creating 
a  division  before  ratification.  Nor,  admitting  that  the  provisions  of  the 
Enabling  Act  authorizing  the  election  of  officers  at  the  same  time  as  ^ 
submission  of  the  constitution,  authorized  the  recognition  of  the  proposed 
divisions  for  the  purposes  of  election,  does  it  follow  that  authority  must 
necessarily  be  implied  therefrom  to  legislate  for  the  appointment  of  election 
officers,  for,  as  pointed  out  by  Burwell,  J.,  although  it  might  be  inconvenient 
for  one  set  of  officers  to  take  charge  of  three  sets  of  elections,  it  would  not 
be  impossible. 


The  Effect  of  the  Rule  of  Mutuality  of  Equitable  Relief  on  Spe- 
cific Performance  by  Injunction. — The  question  has  been  rarely  consid- 
ered as  to  the  availability  of  the  defense  of  lack  of  mutuality  to  cases  of 
specific  performance  by  injunction.  This  form  of  relief  has  been  granted  on 
several  theories;  first,  the  relief  is  made  to  depend  upon  the  same  principles 
as  those  of  specific  performance;  Dills  v.  Doebler  (1892)  62  Conn.  366; 
South  Chicago  Ry.  Co.  v.  Ry.  Co.  (1898)  171  111.  391;  Welty  v.  Jacobs 
(1898)  171  111.  614;  second,  mere  breach  of  an  express  negative  covenant, 
regardless  of  other  circumstances,  is  sufficient;  Donnell  v.  Bennett  (1883) 
L.  R.  22  Ch.  Div.  83s;  Andrews  V.  Kingsbury  (1904)  212  111.  97;  7  Columbia 
Law  Review  204;  third,  the  courts  act  upon  the  practical  distinction 
between  affirmative  and  negative  relief,  one  compelling  action,  often  not 
supervisable,  the  other  compelling  inaction,  always  supervisable.  The  rule 
often  takes  the  form  that  if  the  relief  "will  do  substantial  justice  between 
the  parties  by  obliging  the  defendant  either  to  carry  out  his  contract  or  lose 
all  benefit  of  the  breach,  and  there  is  no  reason  of  policy  against  it,  the 
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court  will  interfere  to  restrain  conduct  which  is  contrary  to  the  contract, 
although  it  may  be  unable  to  compel  specific  performance  of  it."  Singer  Co. 
V.  Union  Co.  (Fed.  1873)  i  Holmes  253.  Fourth,  relief  may  be  granted 
against  the  breach  of  an  affirmative  promise  which  is  incapable  of  specific 
performance  by  an  affirmative  decree.  Lane  v.  Ncwdigate  (1804)  10  Vesey 
Jr.  192.  This  rule  is  a  mere  subterfuge  and  unsupportable.  Ryan  v.  Mut. 
Association  (1893)  i  Ch.  116,  124.  Under  the  first  theory,  the  rule  as  to 
lack  of  mutuality  is  clearly  applicable,  and  under  the  second,  clearly  inap- 
plicable. The  statement  of  the  third  rule  is  so  broad  as  to  be  useless.  On 
its  face  it  discloses  no  trace  of  the  rule  of  mutuality  as  a  rule,  but  it  is 
simply  a  statement  that  equity  will  act  fairly.  Though  possibly  primarily 
intended  to  merely  maintain  a  status  quo.  Western  Union  &c.,  Co.  v.  Penn 
Co.  (1904)  129  Fed.  849,  it  has  been  given  a  broader  scope,  and  in  some 
jurisdictions,  as  in  New  York,  seems  to  have  practically  limited  the  rule  of 
mutuality  to  affirmative  covenants.  Western  Union  &c.,  Co.  v.  Ry.  Co. 
(1880)  3  Fed.  423;  Cliicago  &c.,  Ry.  Co.  v.  R.  R.  Co.  (1885)  24  Fed.  516; 
Standard  Fashion  Co.  v.  Siegel  Cooper  Co.  (1898)  157  N.  Y.  60;  American 
Src,  Co.  V.  Varley  Co.  (1904)  26  R.  I.  295;  Brush-Swan  Co.  v.  Brush  Elec- 
tric Co.  (1890)  41  Fed.  163.  This  rule  as  applied,  seems  not  an  exception 
to,  but  a  judicial  repeal  of,  the  rule  of  mutuality,  see  Bickford  v.  Davis 
(1882)  II  Fed.  529,  and  often  results  in  the  enforcement  of  the  doctrine  of 
Lane  v.  Newdigate,  supra.  Upon  principle  it  would  seem  inapplicable  to 
many  cases  if  the  rule  of  mutuality  still  obtains,  see  Suburban  &c.,  Co.  v. 
N angle  (1897)  70  111.  App.  384,  394;  Standard  Fashion  Co.  v.  Siegel  Cooper 
Co.,  supra,  in  30  App.  Div.  564,  573,  as  apparently  it  does  obtain  to  a  certain 
extent  even  in  jurisdictions  applying  the  broader  rule.  See  Beck  v.  Ind., 
&c.,  Co.  (1905)  36  Ind.  App.  600. 

Since  the  rule  as  to  mutuality  in  its  history  and  application  applies  gen- 
erally to  cases  of  specific  performance,  the  form  of  relief  would  seem 
immaterial.  Welty  v.  Jacobs,  supra.  Whether  the  measure  of  its  operation 
be  a  narrow  balancing  of  the  particular  reliefs  obtainable  on  each  side  or  a 
broader  consideration  of  the  relative  positions  of  the  parties,  there  would 
seem  no  magic  in  the  promise  being  negative.  If  this  be  so,  two  consider- 
ations enter  into  a  determination  of  whether  injunctive  relief  should  be 
granted :  first,  the  relation  of  the  negative  promise  to  the  whole  contract ; 
second,  the  rule  that  equity  will  not  do  indirectly  what  it  cannot  do  directly. 
Welty  v.  Jacobs,  supra.  If  the  contract  on  the  defendant's  side  is  passive, 
primarily  intended  to  insure  inaction,  injunctive  relief  should  directly 
depend  upon  the  rule  of  mutuality,  just  as  if  affirmative  relief  on  the  posi- 
tive promise,  if  mechanically  enforcible,  were  demanded.  If  the  contract 
is  active,  however,  the  defendant's  promises  looking  primarily  to  his  action, 
and  the  negative  promises  simply  superadded  as  precautionary,  injunctive 
relief  should  depend  upon  whether  the  defendant's  positive  or  negative 
promises  are  correlative.  Cf.  Donnell  v.  Bennet,  supra.  Assume  the 
affirmative  promises  mechanically  unenforcible,  or  mechanically  enforcible 
but  unenforcible  because  of  the  operation  of  the  rules  as  to  mutuality.  If 
the  promises  are  correlative,  e.  g.,  to  sell  to  complainant  and  to  no  one 
else,  the  principle  of  indirect  enforcement  in  fact  in  the  first  case,  coupled 
with  the  rule  of  mutuality  in  the  second  case,  should  bar  injunctive  relief. 
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If  the  promises  are  non-correlative,  no  indirect  enforcement  results,  the 
rule  of  mutuality  seems  inapplicable  and  the  injunction  should  issue  if  the 
remedy  at  law  be  inadequate.  Where  the  question  of  the  contract  being 
active  or  passive  is  doubtful,  equity  should  not  act  if  the  relief  depends  upon 
a  decision  of  this  point. 

In  these  cases  the  rule  of  mutuality  may  often  be  avoided  by  the  use 
of  a  conditional  decree,  continuance  of  the  decree  being  conditional  upon 
the  continued  performance  by  the  complainant  Stacker  v.  Wederburn 
(1857)  3  K.  &  J.  393.  Such  a  decree  should  only  be  granted  where  perform- 
ance by  the  complainant  and  defendant  are  concurrent  If  performance  by 
the  defendant  is  a  condition  precedent  to  performance  by  complainant  the 
rule  of  mutuality  applies  fully,  whereas  if  performance  by  the  complainant 
is  a  condition  precedent  to  performance  by  defendant,  an  absolute  decree  is 
the  proper  one.  Petrolia  Mfg.  Co.  v.  Jenkins  (1898)  51  N.  Y.  Supp.  1028. 
The  condition  annexed,  however,  must  be  a  simple  one  to  render  the  decree 
feasible.  Such  has  been  the  case  except  in  the  Railroad  cases.  Standard 
Fashion  Co.  v.  Siegel  Cooper  Co.,  supra;  McCaull  v.  Braham  (1883)  16 
Fed.  Z7-  Moreover,  if  the  contract  be  so  complex  or  peculiar  that  it  would 
be  difficult  to  determine  whether  it  had  been  broken,  or  the  condition  of  the 
decree  violated,  or  if  such  a  discretion  is  by  the  contract  left  in  the  party 
that  the  decree  may  be  effectively  nullified,  a  conditional  decree  is  improper. 
Pullman  Co.  v.  Ray  Co.  (1882)  11  Fed.  625;  Iron  Age  &c.  Co.  v.  Telegraph 
Co.  (1883)  83  Ala.  498.  In  a  recent  Federal  case  an  injunction  was  asked 
against  the  continued  breach  of  the  defendant's  negative  promises  in  a 
partly  performed  fifteen-year  bilateral  contract,  containing  positive  (to 
manufacture,  supply  and  buy)  and  negative  (not  to  compete,  &c.)  promises 
on  both  sides.  On  demurrer  to  the  original  bill,  the  court  held  that  the 
rule  of  mutuality  barred  the  relief,  but  on  demurrer  to  the  amended  bill 
quoted  6  Pom.  Eq.  Juris.  Sec.  775,  in  favor  of  a  conditional  decree.  The 
contract  was  exceedingly  complex,  provided  for  the  supply  of  the  goods 
with  "reasonable  business  promptness,"  at  the  lowest  price  they  were  sold 
to  others,  less  a  varying  discount,  with  provisions  for  "reasonable  direc- 
tions," and  goods  "adapted  to  the  purpose  for  which  they  are  required," 
&c.  General  'Electric  Co.  v.  Westinghouse  Co.  (1907)  151  Fed.  664.  Under 
the  foregoing  rules,  an  absolute  decree  would  seem  improper,  as  the  affirm- 
ative promises  were  not  specifically  enforcible,  the  positive  and  negative 
promises  were  correlative,  and  the  contract  not  clearly  passive.  A  condi- 
tional decree  moreover  would  seem  peculiarly  open  to  the  suggestion  above. 
An  absolute  injunction  might  have  been  granted  on  the  independent 
grounds  of  protection  of  patent  rights  and  multiplicity  of  suits. 


RECENT  DECISIONS. 

Agency — Estoppel — Fraudulent  Overissue  of  Certificates  by  Officer 
OF  Corporation. — The  defendant  bought  land  for  cemetery  purposes  from 
various  owners  who  pooled  their  debts  against  the  defendant,  taking  as 
evidences  thereof  "shares"  identical  with  stock-certificates  in  form  and 
method  of  issue.  They  were  issued  by  the  Comptroller  with  whom  blank 
certificates  were  left,  and  who  filled  out  some  of  these  blanks  in  his  own 
name  and  pledged  them  to  a  holder  in  good  faith.  Held,  the  pledgee  could 
recover  against  the  company.  Amer.  Exch.  Nat.  Bank  v.  Woodlawn  Ceme- 
tery (1907)   105  N.  Y.  Supp.  305. 

Where  an  agent's  authority  t#  do  a  particular  act,  is  by  the  terms  of  that 
authority  made  dependent  on  extrinsic  facts  peculiarly  within  the  agent's 
knowledge,  the  authority  to  make  the  representation  that  these  facts  exist 
must  be  deemed  to  have  been  given.  N.  Y.  N.  H.  &  H.  R.  R.  Co.  v.  Schuyler 
(1865)  34  N.  Y.  30.  Thus,  a  corporation  is  estopped  to  deny  the  authority 
of  its  officers  in  issuing  certificates  of  stock,  Cincinnati  etc.  R.  Co.  v.  Cit. 
Nat.  Bank  (1897)  56  Oh.  St.  35,  even  though  they  constitute  an  overissue, 
and  the  corporation  is  consequently  liable  in  damages.  Kisterbock's  Appeal 
(1889)  127  Pa.  St.  601.  But  these  results  are  not  limited  to  certificates  of 
stock.  Bank  of  Batavia  v.  R.  Co.  (1887)  106  N.  Y.  195;  Hanover  Bank  v. 
Amer.  Dock  &  Trust  Co.  (1896)  148  N.  Y.  612.  In  the  principal  case  the 
"shares"  were  by  their  form  and  nature  an  affirmation  of  ownership  in 
the  person  named  therein,  cf.  Holbrook  v.  N.  Y.  Zinc  Co.  (1874)  57  N.  Y. 
616,  of  a  portion  of  the  defendant's  obligation ;  and  the  correctness  of  this 
affirmation  lay  as  peculiarly  within  the  knowledge  of  the  issuing  officer,  as 
in  the  case  of  certificates  of  stock. 

Agency — Initiation  to  Lodge — Negligence  of  Officer. — The  incorporated 
Supreme  Tent  formulated  rules  for  the  local  lodges  under  its  jurisdiction, 
and  prescribed  the  ritual  which  the  local  officers  were  bound  to  follow.  In 
the  performance  of  the  ritual  the  plaintiff  was  injured.  Semble,  even  if  the 
contract  provided  that  the  officers  performing  the  ritual  were  to  be  the 
plaintiff's  agents,  he  could  recover.  Thompson  v.  Supreme  Tent  etc.  of 
Maccabees  (1907)  38  N.  Y.  Law  Jour.  No.  18. 

Local  lodge  officers  when  performing  the  ritual  prescribed  by  the  Supreme 
Lodge  are  the  latter's  agents.  Mitchell  v.  Leech  (1904)  69  S.  C.  413. 
Agency  depends  on  correlative  rights  and  duties.  Knights  of  Pythias  v. 
Withers  (1900)  177  U.  S.  260;  Sternaman  v.  Met.  Ins.  Co.  (1902)  170 
N.  Y.  13 ;  2  Columbia  Law  Review  334,  and,  while  these  remain,  no  contract 
by  the  principal  with  the  third  person  can  make  the  latter  the  principal. 
Matter  of  Brozvn  v.  Order  of  Foresters  (1903)  176  N.  Y.  132.  But  the 
contract  may  be  construed  as  an  assumption  of  risk  by  the  candidate  of  the 
officers'  negligence.  An  assumption  of  risk  has  been  declared  invalid, 
because  against  public  policy,  of  the  negligence  of  a  trusted  agent,  as  a 
physician;  Sternaman  v.  Met.  Ins.  Co.,  supra;  of  the  negligence  of  the 
officer  of  a  local  lodge;  Matter  of  Brown  v.  Order  of  Foresters,  supra;  and 
of  an  employer's  negligence.  Johnson  v.  Fargo  (1906)  184  N.  Y.  379. 
The  principal  case  bears  a  close  analogy  to  this  group  of  cases.  The  can- 
didate has  no  control  over  the  officers  or  ritual ;  the  Supreme  Lodge  is  over 
both,  and  should  provide  a  safe  ritual.  The  parties  are  not  on  an  equal 
footing,  and  the  tendency  of  the  principal  case  is  sound.  Cf.  Kaminiski  v. 
Knights  of  Modern  Maccabees  (1906)  146  Mich.  16;  Jumper  v.  Sov.  Camp 
of  Woodmen  (1904)   127  Fed.  635. 

Constitutional  Law — Extradition  Under  Treaty — Trial  for  Crime  Com- 
mitted Subsequent  to  Extradition. — A  defendant,  extradited  from  Canada 
under  the  extradition  treaty,  committed  perjury  during  his  trial.     He  was 
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held  for  trial  on  this  charge.  Held,  that  one  in  custody  under  extradition 
proceedings  could  be  held  for  trial  for  a  crime  committed  subsequent  to  the 
extradition.    Ex  parte  Collins  (Cal.  1907)  90  Pac.  827. 

The  rule  has  been  established  that  one  brought  into  the  jurisdiction  by 

Proceedings  under  an  extradition  treaty  may  not,  until  a  reasonable  time 
as  been  given  him  to  return  to  the  country  from  which  he  has  been  taken, 
be  tried  for  other  than  an  extraditable  offence,  U.  S.  v.  Watts  (1882)  14 
Fed.  130,  or  any  other  than  the  particular  offence  for  which  extradition 
was  granted.  U.  S.  v.  Rauscher  (1886)  119  U.  S.  407;  Comm.  v.  Hawes 
(Ky.  1878)  13  Bush  697;  State  v.  Vanderpool  (1883)  39  Ohio  St.  273. 
Extradition  treaties  are  held  to  contain  an  implied  clause  to  this  effect, 
because  of  the  enumeration  therein  of  certain  crimes,  which  is  held  to 
exclude  all  others ;  the  requirement  that  evidence  of  the  crime  charged  shall 
be  presented  to  the  government  granting  extradition ;  and  the  recognized 
policy  of  nations  of  granting  an  asylum  in  certain  cases.  See  cases  cited 
supra.  But  in  the  cases  establishing  this  rule  the  crime  under  consideration 
was  committed  prior  to  the  extradition.  The  limitation  of  the  doctrine  to 
such  cases  is  sound,  as  the  reasons  presented  for  the  rule  are  inapplicable 
in  the  case  of  crimes  committed  subsequent  thereto.  The  domestic  govern- 
ment must  maintain  its  sovereignty,  and  a  contrary  rule  would  permit  one 
extradited  to  commit  with  impunity  any  offence  not  covered  by  the  treaty. 

Constitutional  Law — Interstate  Common  Law — Nuisance. — The  state 
of  Georgia  brought  an  action  to  enjoin  the  defendant  company  from  dis- 
charging noxious  gas  from  its  works  in  Tennessee  over  the  plaintiff's  terri- 
tory. The  bill  alleged  great  damage  to  the  agricultural  interests  of  the  state, 
but  practically  no  direct  injury  to  distinctively  state  property.  Held,  the 
injunction  should  issue.  Georgia  v.  Tennessee  Copper  Co.  (1907)  206 
U.   S.  230. 

In  185 1,  in  a  suit  to  which  Pennsylvania  was  a  party,  desiring  to  abate 
as  a  nuisance  a  bridge  across  the  Ohio  River,  Pennsylvania  v.  Bridge  Co., 
13  How.  U.  S.  519,  all  of  the  judges  held  that  a  state  has  no  more  rijrht  to 
such  an  injunction  than  a  private  individual,  see  pp.  560,  579,  and  that  to 
authorize  the  court  to  take  jurisdiction  there  must  have  been  a  bre^i^h  by 
the  defendant  of  a  United  States  statute,  since  there  was  no  common  law 
binding  on  the  United  States  courts.  See  pp.  565,  580.  In  MissdUri  v. 
Illinois  (1906)  200  U.  S.  496,  the  court  departed  radically  from  the  above 
position,  and  declared  that  the  analogy  to  an  action  between  individuals 
was  misleading,  and  laid  down  the  rule  that,  on  the  one  hand,  the  court 
would  not  entertain  actions  by  states  merely  because  similar  actions  could 
be  maintained  by  individuals,  but  that,  on  the  other,  controversies  between 
states,  which,  if  they  arose  between  independent  states,  might  lead  to  war, 
are  justiciable  by  the  Supreme  Court  without  express  statutory  authorization. 
The  principal  case  goes  a  step  further  in  defining  the  legal  rights  peculiar 
to  the  component  states  of  the  Union.  It  is  held  that  the  gravamen  of  the 
action  is  not  irreparable  injury  to  property,  but  an  infraction  of  the  "quasi- 
sovereign"  rights  of  the  state,  and  that  an  injunction  may,  therefore,  be 
granted  to  a  state,  when  in  a  similar  case  between  individuals,  the  balance 
of  convenience  would  point  the  other  way.  This  is  a  new  phase  of  a  unique 
and  interesting  system  of  American  common  law.  See  7  Columbia  Law 
Review  539. 

Constitutional  Law — Police  Power — Right  to  Contract. — A  statute  made 
it  a  misdemeanor  to  pay  employees  for  labor  performed  in  tickets  redeemable 
in  merchandise.  Held,  the  statute  was  unconstitutional,  as  interfering  with 
the  right  to  contract.     Jordan  v.  State  (Tex.  1907)    103  S.  W.  633. 

The  right  to  make  contracts  is  protected  by  the  Fourteenth  Amendment; 
Allgcycr  v.  Louisiana  (1897)  165  U.  S.  578;  but  this  is  not  construed  to 
limit  the  state  in  the  exercise  of  the  police  power.  Bartier  v.  Connoly 
(1884)  113  U.  S.  27.  The  extent  of  the  police  power  over  contracts  of 
employment    is  necessarily  very  confined,  applying  only  where  the  health 


618  COLUMBIA  LAW  REVIEW. 

of  the  employee  is  involved;  thus,  while  a  statute  limiting  the  working 
hours  of  mmers  was  held  constitutional,  H olden  v.  Hardy  (1898)  169  U.  S. 
366,  a  similar  statute  as  to  bakers  was  held  unconstitutional.  Lochner  v. 
New  York  (1905)  198  U.  S.  45 ;  5  Columbia  Law  Review  462.  If  statutes 
derogatory  of  the  rights  of  the  individual  look  merely  to  the  general  wel- 
fare of  laborers,  they  are  almost  invariably  classed  as  without  the  limits 
of  the  police  power.  Kellyville  Coal  Co.  v.  Harrier  (1904)  207  111.  624; 
Commonwealth  v.  Perry  (1891)  155  Mass.  117;  Godcharles  v.  Wigeman 
(1886)  113  Pa.  St.  431;  State  v.  Loomis  (1893)  115  Mo.  307;  contra, 
Hancock  v.  Gorden  (1889)  121  Ind.  366;  Knoxville  Iron  Co.  v.  Harbison 
(1901)  183  U.  S.  13,  on  the  ground  that  they  are  police  regulations.  The 
reasoning  in  the  cases  last  cited  seems  to  have  been  ignored  by  later  federal 
cases.  Lochner  v.  New  York,  supra.  The  principal  case  is  one  more  author- 
ity imposed  in  the  path  of  class  legislation. 

Constitutional  Law — Powers  op  Territorial  Constitutional  Conven- 
tion.— The  constitutional  convention  of  the  Territory  of  Oklahoma  called 
under  a  congressional  enabling  act,  inserted  in  the  draft  of  the  proposed 
constitution  a  provision  for  the  division  of  Woods  County  into  three  coun- 
ties; and  by  an  ordinance  provided  for  the  appointment  of  new  election 
officials  for  two  of  the  counties.  Held,  the  ordinance  was  valid,  as  a  con- 
vention was  a  sovereign  body  endowed  with  legislative  powers.  Fronts  v. 
Autry  (Okl.  1907)  91  Pac  193.    See  Notes,  p.  611. 

Constitutional  Law — Quasi- Judicial  Functions — New  York  Recount 
Act. — A  statute  provided  that  on  the  petition  of  a  candidate  for  election, 
the  Supreme  Court  should  appoint  commissioners  to  count  the  ballots, 
attorneys  representing  the  candidates  being  present.  That  any  ballot  then 
disputed  should  be  passed  upon  by  a  Supreme  Court  justice,  with  a  final 
review  by  the  Appellate  Division;  and  that  the  result  of  this  count  should 
determine  to  whom  the  Supervisor  of  Elections  should  issue  an  election 
certificate.  Held,  by  the  Appellate  Division,  First  Department,  that  the 
statute  was  unconstitutional.  Matter  of  Metz  v.  Dayton  (1907)  105  App. 
Div.  809 

Contra,  by  the  Appellate  Division,  Second  Department.  Matter  of  Metz 
V.  Maddox  (1907)  105  App.  Div.  702.    See  Notes,  p.  603. 

Constitutional  Law — Suits  Against  a  State. — A  suit  by  the  state  attor- 
neys of  Arkansas  was  instituted  against  a  foreign  corporation  to  enforce 
a  license  tax  by  penalties  as  provided  by  an  alleged  unconstitutional  statute. 
The  corporation  sought  an  injunction  in  a  federal  court  to  restrain  such 
action.  Held,  the  federal  court  had  no  jurisdiction,  as  the  injunction  sought 
was  one  against  the  state.  Western  Union  etc.  Co.  v.  Andrews  (1907)  154 
Fed.  95.    See  Notes,  p.  609. 

Contracts — Collateral  Agreements — Leases  to  Monopolies. — Ih  further- 
ance of  a  scheme  to  create  a  monopoly,  B  leased  a  distillery  from  A,  who 
knew  the  motive  of  the  lessee,  but  did  not  become  a  party  to  the  combina- 
tion. Held,  Scott,  J.  dissenting,  under  N.  Y.  Laws  1897,  p.  310,  c.  383, 
prohibiting  a  combination  whereby  a  monopoly  in  the  production  or  sale 
of  any  common  article  is  or  may  be  created,  such  lease  was  not  invalid. 
Brooklyn  Distilling  Co.  v.  Standard  Distil.  &  D.  Co.  (1907)  105  N.  Y. 
Supp.  264. 

Where  illegality  is  involved  in  one  of  the  engagements  or  conditions  of, 
or  forms  the  inducement  or  object  of  entering  into,  the  contract,  such 
contract  is  invalid.  7  Columbia  Law  Review  418.  But  mere  knowledge  of 
intended  illegal  use  will  not  invalidate,  save  where  such  use  would  involve 
a  serious  crime  or  moral  turpitude.  Hodgson  v.  Temple  (1813)  5  Taunt. 
181;  Tracy  v.  Talmage  (1856)  14  N.  Y.  162.  This  broad  distinction  between 
illegal  contracts  and  contracts  only  collateral  to  an  illegal  purpose  is  aptly 
illustrated  in  cases  arising  under  statutes  invalidating  all  contracts  tending 
to  the  formation  of  monopolies;  U.  S.  Chemical  Co.  v.  Prov.  Chem.  Co. 
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(1894)  64  Fed.  946;  Connolly  v.  Union  Sewer  Pipe  Co.  (1902)  184  U.  S. 
540;  Cummings  v.  Blue  Stone  Co.  (1900)  164  N.  Y.  401;  Field  Cordage  Co. 
V.  National  Cord.  Co.  (1892)  6  Ohio  Cir.  Ct.  615;  nor  does  the  motive  in 
leasing  affect  the  legality  of  such  merely  collateral  contracts.  U.  S.  Chem. 
Co.  V.  Prov.  Chem.  Co.,  supra,  950;  Metcalf  v.  American  School  Furn.  Co. 
(1903)  122  Fed.  115;  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473, 
482.  A  very  recent  Federal  decision  reaches  a  result  similar  to  that  in  the 
principal  case.  Camors  Co.  v.  McConnell  (1905)  140  Fed.  412;  cf.  Swift 
&  Co.  V.  U.  S.  (1904)  196  U.  S.  375- 

Contracts — Restraint  of  Trade — Telephone — Exclusive  Privilege. — A 
public  telephone  company  installed  an  exchange  system  throughout  a  hotel, 
under  a  contract  of  exclusive  privilege.  It  was  sought  to  enjoin  the  pro- 
prietor from  installing  also  the  system  of  a  rival  company.  Held,  injunc- 
tion denied;  the  contract  of  exclusive  privilege  was  void  as  in  "restraint 
of  trade."  Cent.  N.  Y.  Telep.  &  Teleg.  Co.  v.  Averill  (Sup.  Ct.  1907)  105 
N.  Y.  Supp.  378. 

That  the  defendant  was  an  innkeeper  was  not  considered,  and  that  cir- 
cumstance in  itself  would  seem  immaterial.  Cf.  West.  Union  Tel.  Co.  v. 
Rogers  (1886)  42  N.  J.  Eq.  311.  On  the  assumption  that  the  enforcement 
of  this  particular  contract  will  justify  a  system  of  restrictive  agreements, 
the  ratio  decidendi  is  frankly  the  Court's  personal  disfavor  of  telephone 
monopolies ;  but  authority  is  sought  in  the  recent  application  of  the  doctrine 
of  "restraint  of  trade"  to  a  loose  group  of  contracts  tested,  not  by  their 
reasonableness  with  respect  to  the  promisor,  Nordenfelt  v.  Maxim  Norden- 
felt  Co.  [1894]  A.  C.  535,  but  by  the  fact  that,  however  slight  the  restraint, 
there  is  public  injury.  Trans.  Co.  v.  Pipe  Line  Co.  (1883)  22  W.  Va.  600, 
625 ;  see  7  Columbia  Law  Review  50.  The  cases  under  this  head,  however, 
seem  to  involve  some  direct  combination  between  competing  public  service 
corporations,  Gibbs  v.  Baltimore  Gas  Co.  (1888)  130  U.  S.  396;  Chicago 
Gas  Light  Co.  v.  People's  Gas  Light  Co.  (1887)  121  111.  268,  and  the 
abandonment  of  charter  duties,  People  v.  Chicago  Gas  Trust  Co.  (1889) 
130  111.  268,  or  some  conflict  with  the  state's  right  of  eminent  domain,  West. 
Union  Tel.  Co.  v.  Amer.  Union  Tel.  Co.  (1880)  65  Ga.  160,  or  even  the 
infraction  of  a  prohibitive  statute.  Gibbs  v.  Baltimore  Gas  Co.,  supra. 
Possibly  the  result  might  be  sustained  on  the  ground  that  as  public  policy 
had  expressed  itself  in  the  granting  of  two  franchises,  equity  must  not  limit 
the  public  value  of  the  second  company  or  further  a  competition  which 
might  become  ruinous.  But  on  the  express  ground  of  "restraint  of  trade," 
especially  in  view  of  the  apparent  reluctance  of  the  New  York  Court  of 
Appeals  to  extend  the  doctrine,  Matthews  v.  Associated  Press  (1893)  136 
N.  Y.  333;  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473;  Oakes 
V.  C.  W.  Co.  (1894)  143  N.  Y.  430,  even  where  a  common  carrier  is  involved, 
Leslie  v.  Lorillard  (1888)  no  N.  Y.  519;  Lough  v.  Outerbridge  (1894)  143 
N.  Y.  271,  the  decision  seems  at  least  of  doubtful  validity.  Cf.  The  Tele- 
phone Case,  3  Can.  Ry.  Cas.  203;  s.  c.  17  Green  Bag  375.  But  see  Gwynn 
V.  Cit.  Tel.  Co.  (1904)  69  S.  C.  434,  which  accords  with  the  principal  case. 
Cf.  State  ex  rel.  Gwynn  v.  Cit.   Tel.  Co.   (1901)   61  S.  C.  83. 

Corporations— Reserved  Power  to  Amend  Charter. — The  legislature 
passed  a  general  act  authorizing  a  two-thirds  majority  of  the  stockholders 
of  a  corporation  to  impose  assessments  upon  the  full-paid  capital  stock, 
which  the  articles  of  incorporation  had  provided  should  be  non-assessable. 
Held,  the  act  was  unconstitutional.  Garey  v.  5"^  Joe  Mining  Co.  (Utah 
1907)  91  Pac.  369-    See  Notes,  p.  598. 

Criminal  Law — Conspiracy — Intent. — At  a  meeting  of  a  theatrical  mana- 
gers' association  a  statement  was  read  by  the  defendant,  one  of  their  num- 
ber, which  advocated  taking  "necessary  steps  to  prevent"  their  "business 
interests  being  injured"  by  a  certain  dramatic  critic,  who  had  persistently 
attacked  the  association  on  racial  grounds;  in  consequence  of  which  state- 
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ment  the  critic  was  forcibly  excluded  from  several  theatres  controlled  by 
members  of  the  association.  Held,  this  did  not  constitute  a  conspiracy 
under  Pen.  Code  §  i68,  subd.  5,  making  it  a  misdemeanor  to  conspire  "To 
prevent  another  from  exercising  a  lawful  trade  or  calling,  by  force,  threats 
or  intimidation."  People  ex  rcl.  Burnham,  v.  Flynn  (N.  Y.  Ct.  of  App. 
1907)  38  N.  Y.  Law  Jour.,  No.  7. 

This  decision  is  open  to  serious  objections.  The  means  used  by  the 
managers  were  lawful;  Collister  v.  Haytnan  (1905)  183  N.  Y.  250;  they 
had  every  provocation  to  retaliate,  and  their  motive  was  legitimate.  But 
clearly  their  intention  was  to  exclude  the  critic;  and  the  inevitable  conse- 
quence being  to  prevent  him  from  exercising  his  calling,  their  intention 
was  criminal  under  the  statute.  Reg.  v.  Sharpe  (1857)  7  Cox  C.  C.  214; 
People  V.  Kirby  (N.  Y.  1823)  2  Park.  Cr.  R.  28;  Clark  &  Marsh.,  Crim. 
Law  §§  58,  64,  65.  This  conclusion  is  strengthened  by  the  labor  decisions 
under  the  statute  in  question,  in  which  defendants  whose  motives  were 
lawful,  Nat.  Prot.  Assn.  v.  Cummings  (1902)  170  N.  Y.  315,  have  been 
convicted.  People  v.  Kostka  (i885)  4  N.  Y.  Cr.  429;  People  ex  rel.  Gill  v. 
Smith  (1887)  10  N.  Y.  St.  730;  People  ex  rel.  Gill  v.  Walsh  (1888)  15 
N.  Y.  St.  17;  and  see  In  re  Emmanuel  (N.  Y.  1821)  6  City  Hall  Rec.  Z3.  If 
the  court  has  not  confused  motive  and  intent,  it  has  virtually  inserted  the 
word  "wantonly"  into  the  statute,  a  construction  devitalizing  and,  under 
previous  decisions,  inadmissible.     People  v.  Kostka,  supra. 

Criminal  Law — Crimes  Punishable  in  Different  Jurisdictions. — The 
defendant  was  indicted  for  a  violation  of  the  Elkins  Act  prohibiting  the 
receipt  of  any  rebate  or  concession  in  respect  of  the  transportation  of  prop- 
erty "whereby  any  such  property  shall  by  any  device  be  transported,"  and 
providing  for  prosecution  "in  any  court  of  the  United  States  having  juris- 
diction of  crimes  within  which  such  violation  was  committed  or  through 
which  the  transportation  may  have  been  conducted."  The  rebate  was 
received  in  Kansas,  and  the  indictment  found  in  Missouri.  Held,  the  juris- 
diction clause  of  the  statute  was  constitutional,  as  the  offense  was  a  continu- 
ing crime.  Armour  Packing  Co.  v.  United  States  (1907)  153  Fed.  i.  See 
Notes,  p.  605. 

Criminal  Law — Homicide — Appeal  and  Error — Reduction  of  Degree  in 
Murder  Verdict. — The  temporary  admission  of  testimony  against  a  defend- 
ant, convicted  of  murder  in  the  first  degree,  was  declared  prejudicial  error. 
Its  proper  influence  on  the  jury,  however,  was  conceived  by  the  reviewing 
Court  as  limited  to  the  proof  of  premeditation,  as  the  other  elements  of 
murder  seemed  clearly  established.  Held,  the  judgment  of  murder  in  the 
first  degree  should  be  reversed,  but  the  appellant  should  be  sentenced  for 
murder  in  the  second  degree.  Washington  v.  State  (Ark.  1907)  103 
S.  W.  617. 

In  two  earlier  cases,  where  the  whole  record  on  appeal,  without  any 
wrong  exclusion  or  admission  of  evidence,  did  not  show  premeditation,  the 
same  Court  made  a  like  order,  Simpson  v.  State  (1892)  56  Ark.  8;  Eastling 
V.  State  (1901)  69  Ark.  189,  on  the  theory  that  a  verdict  of  conviction  for 
murder  in  the  first  degree  includes  a  verdict  of  conviction  for  the  less 
offense ;  and  similarly,  in  the  absence  of  proof  of  force,  it  reduced  robbery 
to  larceny.  Routt  v.  State  (1896)  61  Ark.  594.  This  discretion,  denied  to  a 
trial  judge.  State  v.  Symes  (1897)  I7  Wash.  596;  cf.  2  Ballinger,  Stat.  Wash. 
§  6955  and  Kirby,  Stat.  Ark.  §  2409,  seems  to  be  assumed  by  the  Arkansas 
Supreme  Court  as  part  of  its  statutory  power  to  modify  judgments,  Routt 
v.  State,  supra;  Kirby,  supra,  §  1236,  but  such  construction  is  questionable. 
Simpson  v.  State,  supra.  20;  and  similar  action  under  a  like  statute.  State 
V.  Freidrich  (1892)  4  Wash.  204,  has  been  declared  by  a  Federal  Court  a 
violation  of  the  Fourteenth  Amendment.  In  re  Freidrich  (1892)  51  Fed. 
747.  Moreover,  while  a  verdict  must  be  sustained  if  there  is  any  evidence 
which,  if  believed,  justifies  it,  the  appellate  court  in  overthrowing  a  verdict 
cannot   presume  that  any  particular   evidence   was  believed   or   considered 
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by  the  jury;  and  to  infer  a  conviction  for  all  less  degfrees  on  the  ground 
that  each  element  of  the  major  crime  must  have  been  separately  ascer- 
tained, is  to  turn  the  jury's  general  verdict  into  a  series  of  special  verdicts. 
That  the  Supreme  Court  is  really  substituting  its  own  findings  of  fact 
appears  more  glaringly  in  the  later  cases  where  it  gauges  the  weight  which 
excluded  evidence  ought  to  have  had,  Vance  v.  State  (1902)  70  Ark.  272, 
or,  as  in  the  principal  case,  the  influence  of  evidence  improperly  in  the  minds 
of  the  jury.  Levy  v.  State  (1902)  70  Ark.  610;  Darden  v.  State  (1904) 
7i  Ark.  315.  Though  the  same  practice  has  been  followed  elsewhere, 
apparently  under  no  better  authority,  McCormick  v.  State  (1868)  27  Iowa 
402,  414,  Rev.  Stat.  Iowa,  i860,  §495;  People  v.  O'Callaghan  (i8i86)  2  Ida. 
156;  State  V.  Freidrich,  supra,  and  when  cautiously  exercised,  may  avoid 
certain  notorious  evils  of  criminal  procedure,  it  is  "judicial  legislation," 
unsound  in  principle.    Cf.  In  re  Freidrich,  supra. 

Damages — Destruction  of  Crop^Subsequent  Event. — The  obstruction 
of  a  creek  by  the  defendant  caused  a  flooding  of  the  plaintiff's  land  and  the 
destruction  of  his  "crop.  Before  the  crop  would  have  reached  maturity 
there  occurred  an  extraordinary  rainfall  which  would  have  caused  the  land 
to  be  flooded  and  the  crop  to  be  destroyed  regardless  of  the  obstruction. 
Held,  that  evidence  of  the  subsequent  rainfall  should  be  admitted  to  show 
that  no  actual  damage  was  suffered.  International  &  G.  N.  R.  R.  Co.  v. 
Jackson  (Tex.  1907)   103  S.  W.  709. 

The  measure  of  damages  generally  adopted  in  a  case  of  destruction  of 
crops  is  the  difference  between  the  value  of  the  crops  when  they  would  have 
reached  maturity,  and  the  expense  necessary  to  cultivate  them.  Smith  v. 
R.  R.  Co.  (1874)  38  la.  518;  Sommeland  v.  Ry.  Co.  (1886)  35  Minn.  412. 
This,  however,  is  dependent  on  whether  the  crop  would  ever  in  fact  have 
arrived  at  maturity,  Ry.  Co.  v.  Yarborough  (1892)  56  Ark.  612;  People's 
Ice  Co.  V.  Steamer  Excelsior  (1880)  44  Mich.  229,  and  as  evidence  of  facts 
subsequent  to  the  destruction  may  be  introduced  to  determine  what  the 
value  would  be  when  matured,  so  also  should  such  evidence  be  allowed  to 
show  that  maturity  would  never  be  reached.  Ry.  Co.  v.  Yarborough,  supra. 
This  does  not  make  the  damage  depend  on  events  subsequently  happening, 
but  is  merely  evidence  determining  the  damage  actually  suffered  at  the 
time  of  destruction.  Sommeland  v.  Ry.  Co.,  supra;  Parsons  v.  Pettingill 
(Mass.  1866)  II  Allen  507. 

Domestic  Relations — Divorce — Cruelty — False  Charges  of  Adultery. — 
A  wife  publicly  made  repeated  false  charges  of  adultery  against  her  hus- 
band. Held,  two  judges  dissenting,  under  a  statute  granting  a  divorce 
for  "cruelty  and  inhumane  treatment"  this  entitled  the  husband  to  a 
decree.    Massey  v.  Massey  (Ind.  1907)  81  N.  E.  732. 

Following  the  English  ecclesiastical  law,  Evans  v.  Evans  (1790)  4  Eng. 
Eccl.  310,  cruelty  constitutes  a  ground  for  divorce  in  most  American  juris- 
dictions. Stimson,  Amer.  Stat.  Law,  §6201,  (4).  Malicious  conduct 
inducing  mental  suffering  and  seriously  endangering  the  health  generally 
suffices;  Atherton  v.  Atherton  (N.  Y.  1894)  82  Hun  179;  Reinhard  v.  Rein- 
hard  (1897)  96  Wis.  555;  Walmesley  v.  Walmesley  (1893)  69  L.  T.  Rep. 
N.  S.  152;  though  formerly  some  element  of  physical  violence  was  requisite. 
Walton  v.  Walton  (i860)  32  Barb.  203;  Johnson  v.  Johnson  (1855)  4  Wis. 
13s;  Hudson  V.  Hudson  (1863)  3  Swab.  &  Tr.  314;  cf.  Tomkins  v.  Tom- 
kins  (1858)  I  Swab.  &  Tr.  168.  Accordingly,  by  weight  of  authority,  false 
charges  of  adultery  preferred  by  the  husband  against  the  wife,  if  made  in 
bad  faith  and  without  reasonable  ground  for  believing  them  to  be  true, 
constitute  legal  cruelty.  Graft  v.  Graft  (1881)  76  Ind.  136;  Bahn  v.  Bahn 
(1884)  62  Tex.  518;  Straus  v.  Straus  (N.  Y.  1893)  67  Hun  491.  Likewise, 
as  to  similar  charges  made  by  the  wife  against  the  husband,  i  Bishop, 
Marriage  &  Divorce,  §1636;  Whitmore  v.  IVhitmore  (1882)  49  Mich.  417; 
Sylvis  V.  Sykns  (1888)  n  Colo.  319;  Smith  v.  Smith  (1879)  8  Ore.  100. 
Evidently  assuming  that  the  mental  suffering  caused  by  such  statements 
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is  not  likely  to  affect  a  man  as  it  would  »  woman,  some  jurisdictions  hold, 
however,  that  the  husband  should  only  be  given  a  decree  where  circum- 
stances show  that  more  than  ordinary  and  usual  mental  anguish  ensued. 
McAllister  v.  McAllister  (1886)  71  Tex.  695;  Kelly  v.  Kelly  (1883)  18 
Nev.  49;  Holyoke  v.  Holyoke  (1886)  78  Me.  404. 

Eminent  Domain — Public  Use — Raiuioad. — A  railroad  sought  to  condemn 
land  for  its  main  line,  which  ran  through  a  sparsely  settled  region  to  a 
lumber  camp  and  coal  mine,  the  owners  of  which  controlled  the  railroad,  and 
the  existence  of  which  was  the  chief  inducement  for  its  construction.  Held, 
a  public  use.    Caretta  Ry.  Co.  v.  Coal  Co.  (W.  Va.  1907)  57  S.  E.  401. 

Despite  the  confusion  which  prevails  as  to  what  elements  are  in  general 
required  to  constitute  a  public  use,  4  Columbia  Law  Review  133,  there  is 
no  doubt  as  to  the  public  nature  of  railroads.  In  the  absence,  however,  of 
constitutional  provisions  permitting  condemnation  for  lateral  roads,  Ex 
parte  Bacot  (1891)  36  S.  C.  125,  the  road  must  be  in  fact  a  public  railroad; 
Bridal  Veil  Co.  v.  Johnson  (1896)  30  Ore.  205;  Garbutt  Lumber  Co.  v.  Ry. 
(1900)  III  Ga.  714;  Sholl  V.  German  Coal  Co.  (1887)  118  111.  427;  and  the 
usual  test  of  this  is  whether  the  public  has  the  right  to  its  use,  Phillips  v. 
IVatson  (1884)  63  la.  28;  Kettle  River  R.  Co.  v.  Eastern  R.  Co.  (1889) 
41  Minn.  461;  Ulmer  v.  R.  Co.  (1904)  98  Me.  579;  Matter  of  Split  Rock 
Co.  (1891)  128  N.  Y.  408,  irrespective  of  the  number  who  have  occasion  to 
exercise  that  right.  DeCamp  v.  Underground  R.  Co.  (1885)  47  N.  J.  L.  43. 
A  similar  criterion  has  been  applied  to  condemnation  for  analogous  public 
uses.  Matter  of  Eureka  Basin  Co.  (1884)  96  N.  Y.  42;  Fallsburg  v. 
Alexander  (1903)  loi  Va.  98;  Matter  of  Deansville  Cemetery  Ass'n.  (1876) 
66  N.  Y.  569;  Fort  St.  Union  Depot  Co.  v.  Morton  (1890)  83  Mich.  265; 
Gaylor  v.  Sanitary  District  (1903)  204  111.  576.  It  would  seem  also  that 
to  prevent  abuses  the  use  should  be  such  that  the  public  might  have  occasion 
to  enjoy  it.  State  v.  Ry.  Co.  (1884)  40  Ohio  St.  504;  4  Columbia  Law 
Review  133.  Both  these"  elements  are  present  in  the  principal  case.  Should 
the  railroad  later  prove  a  fraud  upon  the  public,  and  fail  to  provide  carry- 
ing facilities,  it  would  be  subject  to  damage  suits,  Dietrich  v.  Murdock 
(1868)  42  Mo.  279,  284,  mandamus,  K.  &■  T.  Ry.  v.  Mining  Co.  (1901)  161 
Mo.  288,  308,  and  ouster  from  its  franchises.  People  v.  R.  Co.  (1879)  53 
Cal.  694;  State  v.  Ry.  Co.,  supra,  and  then  the  original  owner  could  have 
his  land  freed  from  the  easement.  Ry.  Co.  v.  Petty  (1893)  57  Ark.  389.  The 
principal  case  is  supported  by  most  of  the  authorities,  Chicago  R.  Co.  v. 
Morehouse  (1901)  112  Wis.  i;  Ulmer  v.  R.  Co.,  supra;  K.  &  T.  Ry.  v. 
Mining  Co.,  supra;  1  Lewis,  Em.  Dom.  (2nd  Ed.)  §  171,  and  is  in  accord- 
ance with  the  present  conspicuous  tendency  of  the  courts  to  favor  private 
mining  development.  B.  A.  &  P.  Ry.  Co.  v.  M.  U.  Ry.  (1895)  16  Mont. 
504;  5  Columbia  Law  Review  162;  6  id.  46. 

Equity — Equitable  Easements — Statute  oe  Frauds. — The  defendant  sold 
part  of  a  tract  of  land  to  the  plaintiff,  promising  orally  that  he  would  erect 
only  private  residences  on  the  lots  retained.  There  was  no  basis  for  relief 
on  the  ground  of  fraud  or  estoppel.  Held,  since  such  building  restrictions 
are  easements,  the  parol  promise  could  not  be  enforced  in  equity.  Norton 
V.  Kain  (1907)  38  N.  Y.  Law  Jour.  No.  16. 

The  reasoning  of  the  principal  case  seems  unsound  in  confounding  a 
building  restriction  with  an  easement.  Courts  of  common  law  early  refused 
to  recognize  any  restrictions  upon  the  use  of  lands,  apart  from  the  well- 
defined  common  law  easements.  Goddard,  Easements,  5th  ed.,  28.  At 
first,  a  similar  tendency  was  noted  in  equity;  Keppel  v.  Bailey  (1834)  2 
Myl.  &  K.  517,  535;  but  with  Tulk  v.  Moxhay  (1848)  2  Phil.  774,  the  law 
became  well  fixed  that  such  restrictions  would  be  binding  as  between  the 
original  parties  and  assignees  with  notice.  7  Columbia  Law  Review  431. 
Whether  regarded  from  the  standpoint  of  equitable  obligations,  Whitney  v. 
Union  Ry.  Co.  (Mass.  1858)  11  Gray  359,  364;  Hayward  etc.  Assn.  v.  Miller 
(N.  Y.  1893)  6  Misc.  254,  256,  or  called  quasi-easements,  Hubbell  v.  Warren 
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(Mass.  1864)  8  Allen  173,  178,  or  negative  easements,  Uihlein  v.  Matthews 
(1902)  172  N.  Y.  154,  158,  or  equitable  easements,  5  Harv.  Law  Rev.  275; 
Equitable  Life  Ass.  Co.  v.  Brennan  (1896)  148  N.  Y.  661,  671,  such  building 
restrictions  are  clearly  distinguishable  from  true  legal  easements,  on  the 
one  hand,  5  Am.  &  Eng.  Encyl.  of  Law  4,  5 ;  Dc  Gray  v.  Monmoidh 
Beach  etc.  Co.  (1892)  50  N.  J.  Eq.  329,  339;  and  from  covenants  running 
with  the  land,  on  the  other.  Whitney  v.  Union  Ry.  Co.,  supra,  364;  3 
Pomeroy,  Equity  Juris.  §  1295.  Whether  it  is  possible  to  sustain  the 
decision  on  the  ground  that  "equitable  easements"  are  an  interest  in  land 
within  the  Statute  of  Frauds,  N.  Y.  Real  Prop.  Law  §§207,  224,  seems  at 
least  open  to  question.  3  Columbia  Law  Review  63.  Several  jurisdictions, 
Rice  v.  Roberts  (1869)  24  Wis.  461;  Tibbetts  v.  Tibbetts  (1890)  66  N.  H. 
360;  Duncan  v.  Labouisse  (1854)  9  La.  Ann.  49;  Clanton  v.  Scruggs  (1891) 
95  Ala.  279,  agree  with  an  early  New  York  case  taking  this  view ;  Wolfe 
V.  Frost  (1846)  4  Sandf.  Ch.  72;  but  New  York  appears  to  have  rejected 
the  doctrine.  Talhnadge  v.  East  River  Bank  (1862)  26  N.  Y.  105;  Hay- 
zvard  etc.  Assn.  v.  Miller,  supra;  Equitable  Life  Ass.  Co.  v.  Brennan,  supra; 
but  see  Uihlein  v.  Matthews,  supra.  In  the  last  instance,  the  disposition 
of  this  question  seems  to  depend  on  the  judicial  tendency  to  a  'broad  or 
strict  construction  of  the  Statute.  Cf.  McManus  v.  Cooke  (1887)  L.  R.  35 
Ch.  D.  681,  689  seq. 

Equity — Mutuality  of  Remedy — Conditional  Decree. — The  plaintiff  and 
the  defendant  had  entered  into  a  fifteen-year  continuous  bilateral  contract, 
containing  positive  and  negative  promises  on  both  sides,  the  positive  prom- 
ises not  being  specifically  enforcible ;  and  the  positive  and  negative  promises 
being  correlative.  After  part  performance,  the  defendant  broke  both  its 
positive  and  negative  promises.  The  plaintiff  demanded  an  injunction 
restraining  the  breach  of  the  latter  term.  Held,  the  bill  was  not  demurrable, 
as  a  conditional  decree  might  be  granted.  General  Electric  Co.  v.  Westing- 
house  Co.  (1907)  151  Fed.  664.    See  Notes,  p.  613. 

Equity — Restrictive  Covenants — By  Whom  Enforcible. — A  grantee  cove- 
nanted with  his  grantor  that  the  premises  conveyed  should  be  used  for 
residential  purposes  only :  and  later  conveyed  the  premises  by  warranty 
deed  "subject  to  the  restrictions  contained"  in  the  former  deed.  The  land 
was  then  cut  up  into  lots,  and  conveyed  not  subject  to  restrictions.  One  of 
the  lot  owners  sought  to  enforce  the  original  restriction  against  another. 
Held,  Patterson,  P.  J.  and  Lambert,  J.  dissenting,  the  restriction  was  not 
enforcible  by  the  plaintiff.    Korn  v.  Campbell  (1907)  104  N.  Y.  Supp.  462. 

The  courts  do  not  hesitate  to  grant  relief  as  Isetween  grantees  taking 
from  a  common  grantor,  who  restricted  the  property  for  the  benefit  of  all 
in  accordance  with  a  building  plan.  Sanborn  v.  Rice  (1880)  129  Mass.  387; 
Barrow  v.  Richard  (N.  Y.  1840)  8  Paige  Ch.  351.  But  the  restrictions 
cannot  be  enforced  as  between  subsequent  holders  of  subdivisions  of  a 
single  lot.  King  v.  Dickeson  (1889)  L.  R.  40  Ch.  D.  596;  Barney  v.  Everard 
(N.  Y.  1900)  32  Misc.  648;  Lewis  v.  Ely  (N.  Y.  1905)  100  App.  Div.  252; 
contra,  Winkeld  v.  Henning  (N.  J.  1870)  6  C.  E.  Green  88.  This  proceeds 
on  the  theory  that  a  new  servitude  would  be  created,  as  the  different  por- 
tions formerly  owed  no  duty  to  one  another.  Such  would  clearly  have 
been  the  result  in  the  principal  case;  as  the  covenant  was  made  solely  for 
the  benefit  of  the  original  grantor  and  his  successors,  who  alone  could 
enforce  it.  Eq.  Life  Ins.  Co.  v.  Brennan  (1896)  148  N.  Y.  661.  The 
conveyance  "subject"  to  the  original  restrictions  imposed  no  new  liability; 
cf.  Belmont  v.  Coman  (i860)  22  N.  Y.  438;  Dingeldein  v.  R.  R.  Co.  (1868) 
37  N.  Y.  575 ;  and  was  probably  inserted  to  protect  the  warrantor.  See 
Boyden  v.  Roberts   (Wis.   1907)   in   N.  W.  701,  contra. 

Evidence — View  by  Jury — Necessity  of  Judge's  Presence. — In  a  trial  for 
robbery  the  jury,  without  any  objection  by  the  defendant  at  the  time,  was 
allowed   to    view    the   premises   without   the   judge.      On    their    return,    the 


624  COLUMBIA  LAW  REVIBW. 

defendant  excepted.  Held,  the  view  was  evidence,  the  judge's  presence  was 
necessary,  but  either  the  defendant  had  waived  this  right,  or  the  error  was 
cured  by  a  subsequent  view  had  in  the  presence  of  the  judge.  People  v.  White 
(Cal.  1907)  90  Pac.  471.    See  Notes,  p.  607. 

Insurance — Application — Policy — Beneficiary. — A  life  insurance  policy 
was  made  payable  to  the  insured,  his  executors,  administrators,  and  assigns. 
A  different  beneficiary  was  named  in  the  application.  The  insured  had 
the  policy  in  his  possession  for  twelve  years  and  all  premiums  on  it  were 
duly  paid.  Held,  the  proceeds  belonged  to  the  executor  of  the  insured. 
Burt  v.  Burt  (Pa.  1907)  67  Atl.  210. 

The  application  for  insurance  may  be  regarded  as  an  offer.  Schwartz  v. 
Gcrmania  Life  Ins.  Co.  (1872)  18  Minn.  448;  McCully's  Admr.  v.  Phoenix 
etc.  Co.  (1881)  18  W.  Va.  782.  Where  the  policy  as  issued  does  not  coincide 
in  terms,  with  the  application,  it  is  a  mere  counter-offer,  Stephens  v.  Capital 
Ins.  Co.  (1893)  87  la.  283;  I  Joyce,  Ins.  §58,  and  requires  acceptance  in 
order  to  become  a  contract.  Yore  v.  Bankers  etc.  Assn.  (1891)  88  Cal. 
609.  In  the  principal  case,  acceptance  can  be  implied  from  the  payment  of 
the  premiums  and  possession  of  the  policy  by  the  insured  for  twelve  years. 
Bostzvick  v.  Mutual  Life  Ins.  Co.  (1902)  116  Wis.  392;  Fire  Ins.  Co.  v. 
Obcrholtser  (1895)  172  Pa.  St.  222,;  Hunter  v.  Scott  (1891)  108  N.  C.  213. 
The  decision  may  also  be  sustained  on  the  rule  of  interpretation  that  where 
there  is  a  conflict  between  the  provisions  of  the  policy  and  statements  in 
the  application,  the  former  will  govern,  Goodwin  v.  Prov.  Savings  etc. 
Society  (1896)  97  la.  226,  234;  Hutson  v.  Jenson  (1901)  no  Wis.  26,  the 
policy  presumably  expressing  the  la.st  intention  as  to  beneficiaries.  See 
Hunter  v.  Scott,  supra,  reaching  the  same  result. 

Landlord  and  Tenant — Holding  Over — Tenancy  at  Will. — On  the  expi- 
ration of  a  lease  containing  an  arbitration  clause,  it  was  agreed  that  the 
tenant  was  to  hold  as  tenant  at  will  pending  negotiation.  In  violation  of 
the  original  arbitration  clause  the  tenant  brought  suit.  Held,  the  suit  would 
be  enjoined.    Morgan  v.  William  Harrison,  Limited.     [1907]  2  Ch.  137. 

If  the  tenant  from  year  to  year,  Conway  v.  Starkweather  (N.  Y.  1845.) 
I  Den.  113,  from  month  to  month,  Boreman  v.  Sandgren  (1890)  37  111. 
App.  160,  or  for  any  specified  period,  Bollenbacker  v.  Fritts  (1884)  98  Ind. 
50,  holds  over  with  the  assent  of  his  landlord,  the  terms  and  conditions  of 
the  original  lease,  so  far  as  not  inconsistent  with  the  particular  tenure  per- 
mitted by  law.  apply,  in  the  absence  of  evidence  showing  a  contrary  inten- 
tion. Dougal  V.  McCarthy  [1893]  L.  R.  i  Q.  B.  736.  This  rule  was  applied 
where  a  tenant  holding  over  was  declared  by  the  Code  to  be  a  pure  tenant 
at  will.  German  State  Bank  v.  Huron  (1900)  in  la.  25.  This  rule  rests 
upon  the  supposed  intentions  of  the  parties ;  and  though  in  the  principal 
case  the  tenancy  was  defined  by  the  act  of  the  parties,  and  not  by  the  law, 
the  reason  which  actuates  the  rule  would  on  that  account  seem  to  lose  none 
of  its  force. 

Mortgages — After-acquired  Property — Fraudulent  in  Law. — A  piano- 
manufacturing  company's  mortgage  of  all  its  present  and  after-acquired 
property  reserved  to  the  mortgagor  the  right  of  possession  with  an  impHed 
power  of  sale  of  the  personalty,  without  liability  to  account  for  the  pro- 
ceeds, and  with  a  further  provision  that  possession  might  be  taken  on  default. 
Possession  was  delivered  to  the  defendant  pursuant  to  this  provision,  and 
the  plaintiff,  trustee  in  bankruptcy  of  the  mortgagor  under  proceedings 
begun  three  days  later,  sued  for  the  proceeds  of  the  after-acquired  person- 
alty. Held,  the  trustee  in  bankruptcy  should  recover.  Zartman  v.  First 
National  Bank   (1907)  38  N.  Y.  Law  Jour.  No.  15. 

A  chattel  mortgage  of  after-acquired  property,  thougfh  void  at  law,  is 
construed  in  equity  as  a  contract,  specifically  enforceable,  to  give  a  mort- 
gage. Kritts  V.  Alford  (1890)  120  N.  Y.  519.  Delivery  transforms  the 
inchoate  equitable  lien  into  a  legal  lien,  Wiener  v.  Ocumpaugh   (1877)   71 
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N.  Y.  113,  subject  only  to  prior  legal  liens  and  the  rights  of  innocent  pur- 
chasers for  value,  and  not  to  the  rights  of  subsequent  general  creditors. 
Coats  V.  Donnell  (1883)  94  N.  Y.  168.  But  a  chattel  mortgage  containing 
provisions  such  as  those  in  the  principal  case  is  in  New  York  held  to  be 
fraudulent  in  law  as  to  all  chattels  covered  by  the  power  of  sale,  Russell  v. 
Winnc  (1868)  37  N.  Y.  591;  Southard  v.  Biiiner  (1878)  72  N.  Y.  424,  with 
respect  to  all  creditors  of  the  mortgagor,  Mandeinllc  v.  Avery  (1S91)  124 
N.  Y.  376,  though  the  mortgage  cannot  be  assailed  until  by  judgment  a  right 
to  a  lien  upon  the  property  is  obtained.  Skilton  v.  Coddington  (1906)  185 
N.  Y.  80.  Delivery  of  possession  under  such  a  mortgage  clearly  adds 
nothing  to  its  validity,  or  to  the  mortgagee's  rights  against  creditors ; 
Quinn  &  Nolan  Co.  v.  Hart  (1888)  i  N.  Y.  Supp.  388;  and  since  fraudu- 
lent, the  trustee  in  bankruptcy  may  undoubtedly  recover  the  proceeds.  In  re 
Morinc  Dry  Dock  Co.  (1905)  14  Am.  B.  R.  466;  Skillcn  v.  Bndelman  (1902) 
II  Am.  B.  R.  766. 

Nuisance — Injunction — Common  Law  Lis  Pendens. — During  the  pend- 
ency of  an  action  brought  by  an  adjacent  owner,  to  compel  the  removal  of 
the  projection  into  the  street  of  the  defendant's  building  which  interfered 
with  the  plaintiff's  easement  of  access,  the  defendant  conveyed  the  premises. 
Held,  the  grantee  was  not  bound  by  the  judgment.  Ackerman  v.  True 
(1907)  105  N.  Y.  Supp.  12. 

Lis  pendens  applies  only  where  the  third  party  has  purchased  pendente 
/U^,  something  which  is  the  subject  of  litigation.  IIazi<es  v.  Orr  (Ky.  1874) 
10  Bush  431.  The  property  must  have  been  withia  the  jurisdiction  of  the 
court.  Leavell  v.  Poore  (1891)  91  Ky.  321.  The  judgment  in  the  principal 
case  was  a  personal  one  and  the  land  was  in  no  manner  affected,  Ackerman 
v.  True  (N.  Y.  1809)  44  App.  Div.  106,  and  although  the  judgment  might 
operate  ultimately  upon  it,  this  is  insufficient.  Feigley  v.  Fcigley  (1855)  7 
Md.  537.  Whether  the  rule  of  lis  pendens  be  explained  upon  the  theory  of 
notice,  Murray  v.  Ballou  (N.  Y.  1815)  i  Johns.  Ch.  566,  or  upon  public 
policy  and  a  necessity  of  ending  litigation.  Bellamy  v.  Sabine  (1857)  i  De 
G.  &  J.  566,  the  object  in  creating  the  doctrine  was  to  prevent  the  unsuc- 
cessful litigant  from  givmg  away  the  property  in  dispute,  to  the  other's 
prejudice.  Bellamy  v.  Sabine,  supra.  The  court  cannot  in  all  events  prevent 
the  plaintiff  from  losing  the  fruits  of  his  judgment,  since  that  may  be  the 
result  of  a  change  in  collateral  matters.  The  court  can  only  make  the 
rule  operative  by  keeping  the  matter  of  the  litigation  within  its  power. 
Houston  v.  Timtnerman  (1889)  17  Ore.  499.  The  principal  case  is,  there- 
fore, correct,  since  the  third  person  did  not  acquire  anything  within  the 
jurisdiction  of  the  court. 

Pleading  and  Practice — Joinder  of  Causes  oe  Action — New  York  Code 
§484. — As  a  first  cause  of  action  the  complaint  alleged  a  breach  of  a  contract 
to  use  electricity  in  a  certain  amount  monthly,  showing  as  damage  expense 
in  the  installation  of  equipment ;  and  as  a  second  cause  of  action,  deceit, 
the  damage  being  also  expense  in  the  installation  of  equipment  on  the  faith 
of  the  fraudulent  representations  which  induced  a  contract  for  electric  ser- 
vice. Held,  that  the  two  causes  of  action  were  inconsistent  and  therefore 
mis-joined.  Edison  Elec.  Co.  v.  F.  H.  KalbHeisch  Co.  (N.  Y.  1907)  117 
App.  Div.  842. 

A  rescission  for  fraud  is  inconsistent  with  an  enforcement  of  the  con- 
tract; Lomb  v.  Richard  (N.  Y.  1904)  45  Misc.  129;  but  an  action  for  deceit 
implies  an  affirmance  of  it,  Wilson  v.  Neiv  U.  S.  Ranch  Co.  (1896)  j^  Fed. 
994,  and  no  election  is  required.  Bowen  v.  Mandeville  (N.  Y.  1883)  29  Hun, 
42;  s.  c.  (1884)  95  N.  Y.  237.  The  result  of  the  principal  case  may,  how- 
ever, be  reached  on  the  ground  that  the  contract  and  tort  do  not  "arise  out 
of  the  same  transaction,  or  transactions  connected  with  the  same  subject 
of  action."  Code  Civ.  Pro.  §484,  subd.  9.  Seymour  v.  Lorillard  (N.  Y. 
1885)  8  Civ.  Pro.  90;  contra,  Robinson  v.  Flint  (N.  Y.  1858)  16  How.  Pr. 
240.    The  New  York  courts  have  refrained  from  defining  the  words  of  this 
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section.  Wiles  v.  Suydam  (1876)  64  N.  Y.  y^.  In  equitable  actions  some 
latitude  is  allowed;  Lamming  v.  Galusha  (1892)  135  N.  Y.  239,  244;  but  in 
common-law  actions  the  tendency,  despite  some  conflict  of  authority,  is  to 
keep  causes  of  action  of  different  nature  separated  unless  this  would 
hinder  a  just  result.  Anderson  v.  Hill  (N.  Y.  1869)  53  Barb.  238.  Fur- 
thermore, the  complaint  should  affirmatively  indicate  that  the  causes  of 
action  arose  out  of  the  same  transaction.  Keep  v.  Kaufman  (N.  Y.  1873)  4 
J.  &  S.  141,  150.  In  other  states  greater  freedom  of  joinder  is  allowed.  See 
Emerson  v.  Nash  (1905)  124  Wis.  369. 

Public  Service  Corporations — Carriers — Liability  for  Servant's  Torts — 
Intoxicated  Passenger. — The  plaintiff,  when  intoxicated,  was  received  as 
a  passenger  upon  the  defendant's  vessel.  Subsequently,  the  captain,  discov- 
ering him  lying  upon  the  floor  in  a  position  where  he  was  exposed  to  injury, 
lifted  him  to  his  feet  but  made  no  effort  to  support  him,  although  knowing 
his  inability  to  stand  alone.  The  plaintiff  fell  and  was  injured.  Held,  the 
defendant  was  liable.  Doherty  v.  California  Navigation  &  Imp.  Co.  (Cal. 
1907)  91  Pac.  419. 

The  court's  theory  is  that  the  injury  was  caused  by  the  manner  of 
removing  the  plaintiff  from  his  position  of  danger,  and  it  concludes  that  a 
greater  duty,  by  reason  of  the  plaintiff's  intoxication,  was  cast  upon  the 
defendant  in  the  situation  presented.  If  putting  the  plaintiff  into  a  new 
danger — i.  e.  a  standing  position — is  merely  the  method  of  removing  him 
from  the  former,  this  theory  is  correct,  for  the  degree  of  care  exercised  in 
discharging  a  duty,,  must  be  measured  by  the  mental  and  physical  condition 
of  the  passenger.  Croom  v.  C.  M.  &  St.  P.  Ry.  Co.  (1893)  52  Minn.  296. 
But  the  act  of  putting  the  plaintiff  upon  his  feet  might  be  considered  an 
independent  act,  since  he  was  well  removed  from  the  first  dangerous  posi- 
tion before  he  was  put  into  the  second.  On  this  view  of  the  facts  also,  the 
carrier  would  be  liable,  for  if  the  carrier's  servants  put  a  passenger  into  a 
■^position  of  danger,  it  is  liable  if  injury  results.  Sheridan  v.  B.  &  N.  Ry. 
Co.  (1867)  36  N.  Y.  39- 

Public- Service  Corporations — Carriers — Passenger — Circus-Train. — The 
plaintiff  was  injured  in  a  collision  between  two  sections  of  a  train  made 
up  entirely  of  cars  owned  by  his  employer,  a  circus  company.  The  defendant 
railroad  company  furnished  motive  power,  operatives,  and  the  use  of  its 
tracks,  under  a  special  contract  surrendering  full  control,  subject  only  to 
train-dispatchers'  regulations.  The  plaintiff  was  on  board  solely  by  virtue 
of  this  arrangement.  Held,  the  relation  of  passenger  and  carrier  did  not 
exist.  Clough  v.  Grand  Trunk  Western  Ry.  Co.  (C.  C.  A.  1907)  155 
Fed.  81. 

Privity  of  contract  is  not  indispensable  to  such  a  relation.  Marshall  v. 
Railway  Co.  (1851)  11  C.  B.  655.  Thus,  on  the  ground  that  having  under- 
taken to  carry,  the  railroad  company  owes  its  full  measure  of  due  care, 
Phil.  &■  Reading  R.  R.  Co.  v.  Derby  (U.  S.  1852)  14  How.  468,  a  govern- 
ment mail  clerk  in  suing  has  the  status  of  a  passenger.  Gulf  C.  &  S.  P.  Ry. 
Co.  V.  Wilson  (1891)  79  Tex.  371;  Cleveland  C.  C.  etc.  R.  Co.  v.  Ketcham 
(1892)  133  Ind.  346;  Arrowsmith  v.  R.  Co.  (1893)  57  Fed.  165,  167;  and 
similarly,  an  express  messenger,  Fordyce  v.  Jackson  (1892)  56  Ark.  594; 
Brewer  v.  R.  R.  Co.  (1891)  124  N.  Y.  59 — (though  not  within  the  rule  in 
Railroad  Co.  v.  Lockwood  (1873)  17  Wall.  357,  that  the  common  carrier 
may  not  limit  its  liability  for  negligence  to  a  passenger.  Long  v.  R.  Co. 
(1904)  130  Fed.  870) — see  4  Columbia  Law  Review  592;  and  even  a  Pullman 
porter.  Jones  v.  Ry.  Co.  (1894)  125  Mo.  666;  contra,  Hughson  v.  R.  R.  Co. 
(1894)  2  App.  Cas.  D.  C.  98.  That  the  contract  with  the  circus  management 
was  one  of  private  carriage  only.  Coup.  v.  Wabash  Ry.  Co.  (1885)  56  Mich. 
Ill;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Wallace  (1895)  66  Fed.  506;  Wilson 
V.  R.  Co.  (1904)  129  Fed.  774,  aff'd  (1904)  133  Fed.  1022,  is  not  conclusive, 
for  the  accommodation  of  express  companies  is  no  more  within  the 
duties  of  a  common  carrier.     Express  Cases   (1886)    117  U.   S.   i:  contra. 
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McDuifce  v.  Railroad  (1873)  52  N.  H.  430;  see  Hutch.,  Carriers,  3  Ed. 
§§514-517-  The  ratio  decidendi  would  seem  to  be  the  absence  of  control. 
Robertson  v.  R.  R.  Co.  (1892)  156  Mass.  525.  A  mail  or  express  car,  if 
not  indeed  furnished  by  the  carrier,  is  open  to  inspection,  and  it  is  a  part 
of  a  regular  passenger  train  run  under  the  complete  direction  of  the  rail- 
road company's  servants.  In  view  of  the  peculiar  features  of  a  circus 
transportation  contract  the  plaintiff  was  here  properly  declared  outside  of 
the  rule  by  which  proof  of  the  injurious  accident  establishes  a  prima  facie 
case  for  a  passenger.  Stokes  v.  Saltonstall  (1839)  13  Pet.  181.  Cf.  Southern 
Pac.  Co.  V.  Covin  (1906)   144  Fed.  348. 

QuAsi-CoNTRACTs — RECOVERY  ot"  Taxes  ERRONEOUSLY  Paid. — A  taxpayer 
fraudulently  neglected  to  declare  her  property.  Thereafter  she  was  assessed 
but  not  within  the  time  limit  set  by  the  statute  in  such  cases.  To  prevent 
seizure  and  sale  of  her  property  under  such  illegal  assessment,  she  paid  the 
tax.  Held,  the  amount  paid  could  be  recovered  back.  Commissioners  v. 
Lane  (Kan.  1907)  90  Pac.  1092.     See  Notes,  p.  601. 

Real  Property — Covenants  Running  with  the  Land. — A  lessee  cove- 
nanted to  sell  to  the  lessor  at  the  end  of  the  term  any  hay  he  might  not 
use.  The  reversion  was  assigned  to  the  plaintiff.  Held,  the  defendant  could 
be  restrained  from  selling  the  hay  to  third  parties.  Chapman  v.  Smith 
[1907]  2  Ch.  97. 

The  result  reached  seems  sound,  as  the  remaining  hay  was  probably  for 
use  on  the  land,  see  Vcrplanck  v.  Wright  (N.  Y.  1840)  23  Wend.  506,  but 
if  for  the  personal  use  of  the  lessor,  it  would  be  collateral  and  would  not 
run.  Carton  v.  Gregory  (1862)  3  B.  &  S.  89;  see  Bream  v.  Shrewsberry 
(Tenn.  1840)  2  Humph.  126.  The  reasoning  of  the  principal  case  that  the 
covenant  touched  and  concerned  the  land  because  it  affected  the  premises 
"in  a  manner  which  the  lessor  chooses  to  assume  will  be  beneficial  to  him" 
is  loose  and  misleading.  If  a  covenant  otherwise  does  not  touch  and  con- 
cern the  land,  it  cannot  be  made  do  so  by  agreement  of  the  parties,  Gibson 
v.  Holdcn  (1885)  115  111.  199;  Wihnurt  v.  McGranc  (N.  Y.  1887)  16  App. 
Div.  412;  Masury  v.  Southworth  (1859)  9  Oh.  St.  340,  348,  and  if  it  cannot 
he  accomplished  by  agreement,  it  cannot  be  done  by  "choosing  to  assume"  it 
to  be  beneficial.  The  case  cited  for  this  statement,  White  v.  Hotel  Co. 
[1897]  I  Ch.  767,  774,  uses  this  test  to  determine  whether  a  covenant  which 
can  run  was  intended  to  run,  and  not  to  determine  when  it  touches  the  land. 

Receivers — Certificates — Issued  for  Rehabilit.\tion. — The  receiver  of  a 
street  railway  company  applied  for  authority  to  execute  a  mortgage,  of 
about  the  same  amount  as  the  existing  mortgage  on  the  company's  prop- 
erty, to  constitute  a  first  lien  on  the  property,  for  the  purpose  of  uniting  with 
other  railways  and  rehabilitating  the  system.  Held,  that  such  authority 
could  not  be  granted.  Merchants'  Loan  and  Trust  Co.  v.  Chicago  Ry.  Co. 
(C.  C.  A.  1907)  35  Nat.  Corp.  Rep.  267. 

Because  of  the  public  character  attaching  to  railway  property,  Meyer  v. 
Johnston  (1875)  53  Ala.  237,  348,  when  such  property  has  been  placed  in 
the  hands  of  a  receiver,  the  courts  have  imposed  upon  it  liens  prior  to  that 
of  existing  mortgages,  for  many  purposes;  as,  for  the  preservation  and 
management  of  the  property;  Meyer  v.  Johnston,  supra;  Wallace  v.  Loomis 
(1877)  97  U.  S.  146,  162;  Union  Trust  Co.  v.  ///.  Mid.  Co.  (1886)  117  U. 
S.  434;  to  pay  operating  expenses;  Turner  v.  R.  R.  Co.  (1880)  95  111.  134; 
Union  Trust  Co.  v.  ///.  Mid.  Co.,  supra;  to  purchase  rolling  stock;  Swann 
V.  Wright  (1884)  no  U.  S.  590 ;  Vilas y.  Page  (1887)  106  N.  Y.  439;  for  the 
completion  of  the  road,  where  upon  such'completion  depended  a  land  grant, 
the  principal  security  of  the  mortgagees;  Kennedy  v.  R.  R.  Co.  (C.  C.  1878) 
5  Dill.  519;  to  pay  prior  existing  debts  contracted  for  necessary  operating 
expenses.  Burnham  v.  Bozvcn  (1884)  in  U.  S.  776;  Miltenberger  v.  Ry.  Co. 
(1882)   106  U.  S.  286,  309.     But  the  power  to  postpone  existing  liens  should 
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be  sparingly  exercised.  Credit  Co.  v.  R.  Co.  (1882)  15  Fed.  46,  49;  I',  and 
C.  R.  R.  Co.  V.  V.  C.  R.  R.  Co.  (1877)  50  Vt.  500,  569.  The  fact  that  it 
would  be  beneficial  to  the  mortgagees  will  not  warrant  its  exercise,  V.  and 
C.  R.  R.  Co.  V.  V.  C.  R.  R.  Co.,  supra,  but  only  the  necessity  to  preserve  the 
property  as  a  going  concern.  Meyer  v.  Johnston,  supra;  Credit  Co.  v.  R. 
Co.,  supra.  The  creation  of  a  prior  lien  has  been  authorized  only  for  pur- 
poses which  come  within  the  contemplated  operation  of  the  company ; 
where  it  extended  to  rehabilitation  of  the  system  it  has  been  refused.  In- 
vestment Co.  V.  R.  Co.  (1888)  36  Fed.  48. 

Torts — Conspiracy — Mauce. — The  plaintiff,  as  agent,  procured  C.  to  con- 
tract for  the  purchase  within  thirty  days  of  his  principal  s  land,-and  C.  paid 
$500  as  a  forfeit.  The  plaintiff  sued  M.,  a  third  party,  and  C.,  alleging  a 
conspiracy  to  induce  the  owner  not  to  carry  out  the  contract  with  the 
plaintiff,  by  waiting  until  the  thirty  days  expired,  whereby  the  contract  of 
sale  being  broken,  the  plaintiff  lost  his  commission.  Held,  no  cause  of 
action.    Roberts  v.  Clark  (Tex.  1907)   103  S.  W.  417. 

A  conspiracy  is  the  combination  to  do  something  unlawful  either  as  a 
means  or  as  an  ultimate  end.  Commonwealth  v.  Waterman  (1877)  '^'^^ 
Mass.  57,  and  "unlawful"  includes  acts  which,  at  least,  violate  legal  rights 
of  another.  Smith  v.  People  (i860)  25  111.  9.  Here  no  right  of  the  plaintiff 
is  violated  by  the  alleged  act,  as  his  brokerage  contract  is  still  intact. 
Whether  the  defendants  are  liable  as  joint  or  several  tort-feasors  depends 
upon  other  considerations.  The  violation  of  a  contractual  duty  will  not 
support  an  action  of  tort  by  one  not  a  party  to  the  contract.  Conklin  v. 
Staats  (1904)  70  N.  J.  L.  771;  Galbraith  v.  ///.  Steel  Co.  (1904)  "^ii  Fed. 
485.  That  the  motive  for  the  breach  was  to  injure  a  third  person  is  imma- 
terial. South  Royalton  Bank  v.  Suffolk  Bank  (1854)  27  Vt.  505.  But  the 
doctrine  is  recognized,  following  Walker  v.  Cronin  (1871)  107  Mass.  555, 
that  intentionally  causing  loss  to  another  without  justifiable  cause,  and  with 
malicious  purpose,  is  actionable.  Cf.  Morgan  v.  Andrews  (1895)  107  Mich. 
2,2,.  But  the  breach  of  a  contract  is  the  exercise  of  a  distinct  right,  lawful, 
at  least,  as  regards  persons  not  parties;  the  duties  under  it  look  only  to  the 
opposite  party,  just  as  the  correlative  right  emanates  from  him,  so  that  no 
superior  right  of  the  third  person  is  violated.  See  Walker  v.  Cronin,  supra, 
563.  M.'s  act,  not  being  within  the  exetcise  of  a  specifically  acquired  right, 
falls  within  the  principle  of  the  Massachusetts  case  and  in  jurisdictions 
which  apply  that  rule,  he  should  be  held  liable  on  the  ground  of  the  malice 
alone.    Chipley  v.  Atkinson  (1887)  23  Fla.  206. 

Torts — Slander  of  Property — Damage. — In  1900  the  plaintiff's  tenant  left 
the  premises  owing  to  the  house  being  "haunted,"  and  a  newspaper  pub- 
lished an  account  of  what  had  been  observed  there.  In  1904  another  paper 
published  a  highly  colored  account  of  the  same,  for  which  the  plaintiff 
recovered  damages.  In  1906  the  defendant  published  a  similar  account  and 
the  plaintiff  sued  for  damages.  Held,  the  defendant  was  not  liable  in  the 
absence  of  fresh  harm.  Barrett  v.  Ass.  Newspaper  Co.  (Eng.  1907)  King's 
Bench,  July  3rd. 

Actionable  statements  disparaging  property  are  called  slander  of  title; 
there  is  a  distinct  class,  however,  in  which  no  title  is  disparaged,  but  rather 
the  quality  of  the  property.  See  Gott  v.  Pulsifei  (1877)  122  Mass.  235. 
Such  an  action  is  not  one  for  slander,  but  an  action  on  the  case  for  damage, 
wilfully  and  intentionally  done  without  just  occasion  or  excuse.  Malachy 
V.  Soper  (1836)  3  Scott  723.  The  plaintiff  must  prove  that  the  publication 
was  malicious  and  also  a  specific  money  damage.  Royal  Baking  Powder 
Company  v.  Wright,  Crossley  &  Co.  (1900)  18  Rep.  Pat.  Cas.  loi.  Publi- 
cation without  "justification"  or  "just  cause"  is  the  usual  evidence  of  malice, 
although  the  degree  of  malice  necessary  is  difficult  to  define.  Cf.  Glamorgan 
Coal  Co.  v.  Miners  Federation  [1903]  2  K.  B.  545,  573.  The  particularity 
with  which  the  special  damage  need  be  proved  is  regulated  by  the  nature 
of  the  acts  and  the  circumstances  under  which  they  were  done.    Ratcliffc  v. 
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Evans  [1892]  2  Q.  B.  524;  Collins  v.  Whitehead  (1888)  34  Fed.  121.  But 
see  Butts  v.  Long  (1902)  94  Mo.  App.  687,  where  nominal  damages  were 
sufficient  to  support  the  action   (Bland,  P.  J.  dissenting). 

Trade-Marks  and  Names — Trade  Names — Use  of  Individuals'  Name  by 
Corporation. — John  Cash  «&  Sons  had  an  extensive  connection  and  high 
reputation  in  business  as  spinners  of  yarn,  and  the  name  "Cash"  had  become 
associated  with  the  class  of  goods  manufactured  by  that  firm  and  by  their 
successors,  the  plaintiffs.  John  Harwood  Cash,  a  former  employee  of  John 
Cash  &  Sons,  in  conjunction  with  others,  formed  and  registered  the  defend- 
ant joint  stock  company  for  the  purpose  of  carrying  on  a  similar  business 
under  the  name  of  Harwood  Cash  &  Co.,  Limited.  Held,  that  an  injunction 
would  issue  to  restrain  defendant  from  using  this  name  or  any  name  calcu- 
lated to  mislead  the  public  into  thinking  that  the  defendants'  goods  were 
those  of  the  plaintiff.  Fine  Cotton  Spinners  etc.  and  John  Cash  &  Sons, 
Limited  V.  Harwood  Cash  &  Co.,  Limited  [1907]  2  Ch.  D.  184. 

While  it  is  well  established  that  in  the  absence  of  actual  fraud  or  false 
representation  a  man  may  carry  on  business  under  his  own  name  in  compe- 
tition with  a  similar  business  previously  well  established  under  the  same 
name,  Mcncely  v.  Meneely  (1872)  62  N.  Y.  427,  or  may  do  so  in  partnership 
with  others,  Turton  v.  Turton  (1890)  42  Ch.  D.  128,  even  though  the  public 
are  in  fact  misled,  the  decision  in  the  principal  case  seems  entirely  sound- 
Tussand  v.  Tussand  (1890)  44  Ch.  D.  678.  Where  the  element  of  privilege 
connected  with  the  use  of  one's  own  name  is  absent,  the  controlling  rule  is 
that  although  there  is  no  actual  intent  to  deceive,  the  use  of  a  name  calcu- 
lated to  deceive  will  be  enjoined.  7  Columbia  Law  Review  120;  North 
Cheshire  and  Manchester  Brewery  Co.  v.  Manchester  Brewery  Co.  [1899] 
A.  C.  83;  Hendriks  v.  Montagu  (1881)  17  Ch.  D.  638.  A  corporate  name, 
in  contemplation  of  law,  is  distinctive  and  applicable  only  to  the  entity  apart 
from  the  shareholders.  Smith  v.  Plank  Road  Co.  (1857)  30  Ala.  650,  664. 
So  also  the  name  of  a  joint  stock  company  is  unconnected,  in  contemplation 
of  law,  with  the  names  of  its  shareholders,  Hewitt  v.  Storey  (1889)  39  Fed. 
419.  the  defendant  company  could  have  no  privilege  of  using  an  individual 
shareholder's  name. 
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The  Law  of  Innkeepers  and  Hotels  Including  other  Public  Houses, 
Theatres,  Sleeping  Cars.  By  Joseph  Henry  Beale,  Jr.  Boston :  William 
J.  Nagel.    1906.    pp.  xviii,  621. 

That  a  railroad  refuses  to  carry  freight  tendered  at  peril  of  an  action 
in  tort  by  the  would-be  shipper,  that  a  gas  company  can  be  compelled  to 
furnish  its  service  to  a  would-be  consumer,  that  an  innkeeper  cannot  turn 
from  his  <ioor  one  traveler  while  receiving  another,  have  long  been  the 
merest  commonplaces  of  the  law.  Too  often,  however,  these  and  the  many 
similar  interferences  with  the  conduct  of  a  business  have  been  regarded 
as  unrelated  anomalies.  The  business  man  obtained  an  undiscriminating 
confirmation  from  the  lawyer  of  his  feeling  that  his  business  was  his  own 
and  being  his  own  that  he  was  free  to  run  it  in  his  own  way  so  long  as 
he  fulfilled  his  contracts,  paid  his  debts  and  kept  clear  of  the  police  courts. 
The  laissez  faire  doctrines  of  the  early  Victorian  economists  laid  fast 
hold  of  the  legal  mind  and  retained  their  grip  more  tenaciously  perhaps 
on  the  lawyer  than  on  the  successors  of  Mill  and  Cobden.  Within  the  last 
thirty  years,  however,  the  conception  has  steadily  gained  ground  that  these 
interferences  of  the  law  with  the  freedom  of  the  business  man  and  his 
corporate  successor  to  carry  on  his  business  in  his  own  way  are  neither 
arbitrary  impertinences  nor  historical  anomalies  of  the  law,  but  rather  the 
related  manifestations  of  a  group  of  legal  principles  as  ancient  and  per- 
haps as  of  vital  import  in  the  adjustment  of  law  to  the  present  day  con- 
ditions of  our  business  and  social  system  as  any  group  of  principles  known 
to  the  law.  The  very  entry  into  certain  business  pursuits  brings  with  it 
a  complex  of  non-contractual  rights  and  obligations  the  subject  matter 
of  which  in  a  private  employment  is  left  to  contract. 

Few  have  done  as  much  as  Professor  Beale  to  secure  recognition  for 
and  to  promote  the  understanding  of  this  law  of  public  employments. 
In  collaboration  with  Professor  Wyman  in  "Rate  Regulation"  he  has  dealt 
constructively,  if  somewhat  hastily,  with  those  phases  of  this  body  of  law 
which  are  of  more  immediate  legal  and  public  interest.  It  is  fair  to  as- 
sume that  it  is  his  interest  in  the  general  subject  that  has  now  led  Pro- 
fessor Beale  into  an  examination  of  the  law  of  one  of  the  oldest  of  public 
callings  in  this  "Law  of  Innkeepers  and  Hotels."  As  throwing  light  on 
related  branches  of  the  law  of  public  employments  it  would  seem  by  the 
results  that  he  may  well  have  found  his  examination  less  fruitful  than 
he  hoped.  As  appears  from  his  work,  many  of  the  characteristic  principles 
of  this  body  of  law  are  illustrated  by  the  rights  and  obligations  of  inn- 
keepers, but  the  great  body  of  rather  intricate  details  of  the  law  of  inn- 
keepers has  no  particular  significance  for  the  law  of  public  employments 
in  general.  However  that  may  be,  the  author  has  not  spared  his  usual 
painstaking  industry,  and  though  the  result  is  more  exhaustive  as  a  digest 
than  illuminating  as  a  commentary  it  is  of  distinct  value  to  the  profession. 

A  brief  historical  introduction   pictures  the   social   and   economic   con- 
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ditions  of  the  times  when  inns  and  innkeepers  were  first  found  in  England 
and  indicates  why  it  was  that  the  law  almost  immediately  clothed  this 
business  with  rights  and  obligations  which  are  still  characteristic  of  it. 
The  plan  of  the  main  body  of  the  work  evidences  minute  and  logical 
analysis  of  the  subject  matter  that  has  resulted  in  an  arrangement  of  title 
chapter  and  section  headings  that  is  of  itself  enlightening  and  that  renders 
an  index  almost  superfluous  in  running  down  a  particular  point.  The  text 
is  a  concise  statement  of  the  law  fortified  by  liberal  citations  of  cases 
in  the  footnotes.  The  citations  are  brought  down  through  the  cases  cited 
in  the  American  Digest  through  the  second  volume  for  1905,  in  the  English 
Annual  Digest  for  1905  and  in  the  Canadian  and  other  colonial  digests 
for  1904.  Frequently  Professor  Beale  prefers  to  insert  a  statement  of  the 
law  in  the  Court's  own  language.  In  doing  this  he  invariably  gives  the 
name  of  the  judge  writing  the  opinion.  This  is  of  course  well  enough 
where  the  name  lends  weight  to  the  statement  of  the  law,  but  the  constant 
reiteration  as  if  they  were  Mansfields  and  Marshalls  of  the  names  of  judges, 
which,  to  put  it  mildly,  often  detract  from  the  weight  of  their  quoted 
opinions,  is  a  weariness  and  irritation  that  we  trust  the  readers  of 
future  editions  will  be  spared.  In  many  of  these  instances,  moreover, 
there  would  have  been  a  gain  in  clearness  and  brevity  if  Professor  Beale 
had  stated  the  holding  of  the  Court  in  his  own  succinct  phraseology. 

In  addition  to  the  law  of  inns  and  innkeepers  the  work  treats  of  the 
distinctive  rules  of  law  relating  to  boarding  and  lodging  houses,  restaurants, 
theatres  and  sleeping  cars.  The  three  hundred  odd  pages  of  the  text  are 
supplemented  by  an  appendix  of  over  two  hundred  pages  containing  the 
statutes  of  the  various  states  and  territories  dealing  with  the  law  of  inns 
and  other  public  houses.  The  appearance  of  excerpts  from  the  Porto 
Rican  Code  among  these  statutes  calls  attention  to  the  fact  that  we  have 
another  new  American  jurisdiction  to  reckon  with.  No  practising  lawyer 
can  afford  to  handle  a  case  involving  this  branch  of  the  law  without  refer- 
ring to  this  book. 

The  Law  of  Homicide.  By  Francis  Wharton.  Third  Edition,  by 
Frank  H.  Bowlby,  of  the  Publishers'  editorial  staff.  Rochester :  Lawyers' 
Co-operative   Publishing  Company.     1907.  pp.   clvi,   1120. 

This  volume  is  a  type  of  the  modern  "staff-made"  legal  treatise  and 
lends  itself  to  the  purposes  of  a  review  no  more  readily  than  do  the  notes 
in  a  volume  of  the  "L.  R.  A."  or  a  volume  of  the  "A  &  E.  Encyc."  The 
text  of  the  1875  edition  of  Wharton  is  taken  as  the  basis  upon  which  to 
build  an  elaborate  accumulation  of  citations.  The  table  of  cases  in  the 
new  work  covers  126  pages  as  against  19  pages  in  the  earlier  edition,  the 
text  of  the  earlier  edition  being  at  the  same  time  modified  or  amplified 
so  as  to  include  the  substance  of  the  more  important  subsequent  decisions. 
Several  new  chapters  are  added,  such  as  chapters  4.  5  and  6,  l)cing  respect- 
ively on  "Methods  of  Killing  Constituting  Homicide,"  "Casual  Connection" 
and  "Participants  in  Crime;"  the  chapters  on  "Murder"  and  "Manslaughter" 
are  considerably  expanded,  and  Wharton's  chapters  on  "Presumptions" 
and  "Dying  Declarations"  are  consolidated  into  a  new  chapter  on  "Evi- 
dence."    The  new  portions  of  the  work  are  introduced  by  the  now  familiar 
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"scope  note,"  and  the  dominating  purpose  seems  to  be  the  inclusion  of 
"all  the  law"  on  the  subject.  This  leaves  the  present  bulky  volume  merely 
a  running  digest  thrown  into  orderly  shape  with  prodigious  industry.  It 
would  seem  quite  appropriate  if  the  present  work  had  been  presented  as 
a  new  compilation,  but  the  name  of  Wharton  still  has  a  commercial  value, 
which  doubtless  justifies  the  retention  of  a  considerable  portion  of  his 
text.  It  must  be  added,  however,  that  a  volume  such  as  this  is  a  very 
substantial  contribution  to  what  may  be  termed  the  mechanical  branch  of 
legal  literature  as  distinguished  from  that  which  is  constructive. 

A  Treatise  on  the  Law  of  Taxation  by  Special  Assessments.  By 
Chaw.es  H.  Hamilton.    Chicago:  George  I.  Jones.     1907.    pp.  Ixxxv,  937. 

In  his  preface  the  author  describfles  his  work  as  being  "with  the  excep- 
tion of  the  most  excellent  little  work  prepared  as  a  thesis  for  a  Doctor's 
degree  by  Mr.  Rosevvater  more  than  a  decade  ago"  the  pioneer  book  upon 
the  subject  of  special  assessments.  But  Mr.  Victor  Rosewater's  book, 
which  was  submitted  in  the  faculty  of  political  science  of  Columbia  Uni- 
versity, was  not  a  legal  treatise.  It  was  described  as  "a  study  in  munici- 
pal finance"  and  while  it  devoted  a  considerable  chapter  to  the  law  of 
special  assessments  its  main  attention  was  turned  to  the  history,  the  prac- 
tical operation  and  the  theory  of  the  subject.  Its  value  has  been  attested 
by  others  than  Mr.  Hamilton.  It  may  be  said  then  'that  Mr.  Hamilton's 
work  is  the  pioneer  legal  work  on  this  subject,  notwithstanding  the  excep- 
tion that  he  makes. 

The  developing  importance  of  the  subject  of  special  assessments  is  wit- 
nessed by  the  public  revenue  raised  in  this  way  and  by  the  accumulating 
decisions  on  the  subject.  For  example  in  Chicago  in  1905,  the  sum  of 
$16,845,974.19  was  raised  from  general  taxation,  and  almost  a  third  of 
this  amount,  or  $5,026,521.91  from  special  assessments.  St.  Louis  the  same 
year  raised  $8,563,109.00  from  general  taxation  and  $2,402,814.94  from  special 
assessments.  In  1886  Welty's  work  on  assessments  was  published.  It 
devoted  two  chapters  to  street  improvement  assessments  and  cited  170 
cases.  Mr.  Hamilton,  writing  twenty  years  later,  has  found  it  necessary 
to  examine  more  than  twenty  times  that  number  of  cases. 

If  a  second  name  were  sought  for  this  work  it  might  be  described  as 
"The  Law  of  Special  Public  Benefits"  so  thoroughly  is  the  author  con- 
vinced that  "the  only  logical,  just  or  economic  authority  for  the  exercise 
of  the  power  is  the  special  benefit  received  by  the  property  taxed,  by 
reason  of  the  improvement,"  a  conviction  which  leads  him  to  declare  that 
the  elimination  of  the  principle  of  benefits  leaves  nothing  to  justify  the 
imposition  of  a  special  assessment.  "It  then  becomes,"  he  says,  "pure  and 
simple,  a  taking  of  private  property  for  public  use  without  just  compen- 
sation, and  without  due  process  of  law."  Yet  there  are  courts  which 
do  not  take  this  uncompromising  view.  Mr.  Hamilton  is  impatient  with 
the  New  York  Court  of  Appeals  whose  theory,  he  says,  seems  to  be  that 
benefits  are  the  proper  foundation  for  the  right  to  impose  a  special  assess- 
ment, but  that  if  the  legislature  arbitrarily  determines  that  the  property  in 
a  certain  district  is  in  fact  benefited  to  the  amount  of  the  tax  imposed,  such 
action  of  the  legislature  is  final  and  the  courts  cannot  interfere. 
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The  subjects  considered  in  the  treatise  are  the  origin,  history  and  defi- 
nition of  special  assessments;  constitutional  and  statutory  powers  and  re- 
strictions; limitations  on  the  exercise  of  the  power;  purposes  for  which 
special  assessments  are  authorized;  property  subject  to  special  assess- 
ments and  exemptions ;  initiatory  proceedings ;  proceedings  necessary  to 
acquire  and  retain  jurisdiction;  confirmation;  damages;  collection;  and 
duties,  rights  and  remedies  of  the  taxpayer.  The  book  follows  the  method 
of  faithful  legal  compilation  and  exposition,  with  an  occasional  not  unwel- 
come interjection  of  personal  opinion  and  suggestion.  The  general  method 
of  treatment  appears  to  be  well  adapted  to  practical  uses,  and  the  ground 
is  so  thoroughly  covered  that  it  should  be  of  much  value  to  the  practi- 
tioner or  special  student  of  the  subject. 

The  American  Lawyer:  As  He  Was — As  He  Is — As  He  Can  Be. 
By  John  R.  Dos  Passos.  New  York:  The  Banks  Law  Publishing  Com- 
pany.    1907.     pp.  iv,  185. 

It  is  an  old  and  cherished  aspiration,  that  of  the  coming  of  some  great 
lawyer,  some  avatar  of  the  profession,  skilled  in  all  its  mysteries  but 
emancipated  from  its  traditions  and  conventions,  who  shall  in  the  fullness 
of  time  appear  and  hold  the  mirror  of  judgment  up  to  the  bar  and  its 
pretensions.  Apparently  the  author  of  this  little  volume,  himself  a-  re- 
spected member  of  the  New  York  bar,  believes  himself  to  be  the  one 
called  to  this  high  duty.  His  avowed  aim  is  to  bring  home  to  the  pro- 
fession to  which  he  belongs  "The  Delphian  invocation" — "know  thyself." 
Before  him  "no  lawyer  has  yet  published  the  real  nature  of  his  calling — 
going  from  the  top  to  the  bottom  of  it."  He  proposes  "to  endeavor  to 
ascertain  accurately  the  due  relation  of  lawyers  to  other  interests  of  the 
community  and  then  to  inquire  if  they  have  lived  up  to  it."  He  under- 
takes to  answer  the  questions,  "What  is  a  lawyer?  What  is  his  real 
mission?  What  relation  does  he  bear  to  the  government  of  which  he  is 
a  citizen?  What  are  his  real  duties  to  society?" — ^no  mean  task,  if  it  be 
adequately  performed. 

It  is  a  disappointment  to  be  obliged  to  record  an  adverse  judgment  on 
this  pretentious  performance.  It  was  hardly  to  be  expected  that  the  whole 
duty  of  the  lawyer  could  be  adequately  set  forth  and  expounded  within 
the  compass  of  185  pages,  but  the  bar  certainly  had  a  right  to  look  for 
judicious  criticism,  sage  counsel  and  a  reasoned  exposition  of  its  func- 
tions in  the  body  politic,  from  the  point  of  view  of  a  veteran  practitioner. 
None  of  these  things  appear,  however,  in  the  pages  of  the  book  before  us. 
Instead  we  have  indiscriminate  denunciation  of  the  legal  profession,  the 
law,  the  doctrine  of  stare  decisis  (which  has  outlived  its  usefulness,  if  it 
ever  had  any,  and  which  in  its  best  estate  "necessarily  dwarfed  the  intellect 
and  stifled  moral  convictions")  and  the  legal  education  of  to-day.  The 
author  has  two  pet  aversions,  the  "case  method"  of  legal  instruction 
(which  he  doesn't  understand)  and  the  New  York  Code  of  Civil  Procedure 
(which  must  be  very  bad  indeed,  if  it  deserves  a  tithe  of  the  epithets  which 
he  lavishes  upon  it),  and  he  is  full  of  poignant  regrets  for  the  departed 
glories  of  the  profession — its  forensic  eloquence,  its  high-bred  courtesy, 
its   profound    and    varied   learning,    its    "aristocratic   and    social    prestige." 
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Surely  we  have  fallen  on  evil  times !  And  it  is  to  the  period  of  the  -Civil 
War  that  we  must  refer  the  beginnings  of  the  decadence  of  the  bar,  "its 
transformation  from  a  profession  to  a  business,"  with  all  that  such  a 
change,  in  an  age  of  low  ideals  and  commercialism,  implies. 

But  perhaps  enough  has  been  said  to  show  that  we  are  not  dealing  with 
a  Lawyer's  Apologia,  or  the  much-desired  Summa  of  the  Lawyer's  duties 
to  Society,  but  only  with  a  lawyer's  screed. 

Reviews  to  Follow: 

Due  Process  of  Law  under  the  Federal  Constitution.  By  Lucius 
Polk  McGehee.     Northport:    Edward  Thompson  Co.     1906.     pp.  x.  451. 

Act  of  State  in  English  Law.  By  W.  Harrison  Moore.  London: 
John   Murray.      1906.     pp.   xi.    178. 

American  Consular  Jurisdiction  in  the  Orient.  By  Frank  E. 
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